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CASES  AT  LAW  AND  IN  EQUITY 

DBTEBKINED  BT  THE 

SUPREME  COURT 

OF  THB 

STATE  OF  IOWA 

AT 

DES  MOINES,  SEPTEMBER,  1912,  AXD  JANUARY 

AND  MAY  TERMS,  1913. 

I 

AND  IN   THE   SIXTY-SIXTH  YEAR  OF  THE   STATE. 


John  Ashley,  Aclministrator  of  the  Estate  of  James 
Ashley^  deceased,  Appellee,  v.  Ike  Keenan,  Appel- 
lant. 

Chattel    mortgages:     description:     sufficiency.     The    description 

1  and  location  of  property  in  a  chattel  mortgage  must  be  sufficiently 
specific  to  enable  a  person  not  a  party  to  the  instrument  to 
identify  the  same,  in  order  that  the  record  may  constitute  notice 
to  a  purchaser  from  the  mortgagor.  In  the  instant  case  the 
description  being  of  "all"  the  property  owned  by  the  mortgagor 
of  such  description,  and  as  being  in  the  possession  of  the  mort- 
gagor at  his  "premises  in  Monona  County,  la.,"  is  held  sufficient. 

Same:     payment:    evidence.     In   this   action  by   the   holder   of   a 

2  chattel  mortgage  to  recover  part  of  the  mortgaged  property  from 
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a  purchaser  from  the  mortgagor,  the  evidence*  is  held  sufficient 
to  support  a  finding  that  the  mortgage  had  not  been  paid. 

Same:    recovery  of  property  by  mortgagee:  estoppel.    The  fact  that 

3  a  chattel  mortgagor  retained  possession  of  the  property,  man- 
aged, used  and  controlled  it  in  the  usual  way,  that  sales  were 
made  from  the  same  and  applied  on  the  mortgage  debt  and  that 
numerous  payments  were  made  covering  a  series  of  years,  did 
not  estop  the  mortgagee  from  recovering  certain  of  the  property 
sold  by  the  mortgagor  to  a  third  party. 

Same:     evidence.    In  an  action  by  a  chattel  mortgagee  to  recover 

4  possession  of  mortgaged  property,  a  conversation  of  the  mort- 
gagor with  a  relative  of  the  mortgagee,  who  had  no  interest  in 
or  control  over  the  mortgage,  in  which  the  mortgagor  stated 
that  he  intended  to  apply  the  proceeds  of  certain  cattle  ^  he  was 
about  to  ^ell  upon  the  mortgage  debt,  was  immaterial  and  prop- 
erly excluded. 

Appeal  from  Monona  District  Court. — ^IIon.  David  Mould, 

Judge. 

Tuesday,  Octobek  22,  1912. 

This  is  an  action  of  replevin.  The  property  in  con- 
troversy is  a  team  of  horses  and  wagon.  The  plaintiff 
claims  the  possession  thereof  by  virtue  of  a  chattel  mortgage 
executed  by  one  F.  E.  MacNutt  on  January  10,  1907.  The 
defendant  claims  the  property  under  an  alleged  purchase 
of  the  same  from  said  F.  E.  MacNutt  subsequent  to  the 
execution  of  the  mortgage.  At  the  close  of  the  evidence, 
the  trial  court  directed  a  verdict  for  the  plaintiff.  Defend- 
ant appeals. — Affirmed. 

J.  A.  Prichard  and  Miles  W.  Newby,  for  appellant, 

C.  E.  Cooper,  and  J.  W.  Anderson,  and  T.  R.  Ashley, 
for  appellee. 

Evans,  J. — Plaintiff's  mortgage  was  duly  recorded. 
The  defendant  contends  that  the  description  of  the  property 
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contained  in  the  mortgage  was  so  indefinite  that  the  record- 
ing  thereof  imparted  no  constructive  notice.  He  contends, 
also,  that  he  was  a  good  faith  purchaser  for  value  without 
notice.  He  further  contends  that  the  mortgage  debt  was 
paid,  and  mortgage  thereby  satisfied.  He  also  pleads  an 
estoppel,  and  contends  that  the  plaintiff  is  estopped  by  his 
conduct  from  claiming  the  property. 

I.  The  mortgage  was  given  to  secure  a  promissory 
note  for  $1,964.88.  The  description  of  property  contained 
in  said  mortgage  is  as  follows:  "The  following  goods  and 
I.  Cbattxl  chattels,  to  wit :     12  head  of  horses,  mares 

d^i^n:  and  colts  of  different  colors,  all  the  horses, 
**°*^'  mares  and  colts  I  own,  average  value  of  $100 
each;  two  wagons  new  and  complete,  Lansing,  3  and  % 
inches,  one  single  seat  top  buggy,  3  sets  of  double  work 
harness,  one  light,  two  heavy  harness,  one  Deering  com 
binder,  three  milk  cows,  all  red  and  branded  *F'  on  right 
hip,  11  calves  1  year  old,  spring  of  1907,  to  be  branded 
T'  on  right  hip,  three  sucking  calves,  16  brood  sows,  500 
cords  of  wood  on  what  is  known  as  Holman's  Island.  Mac- 
Nutt  further  agrees  to  give  as  further  security  to  the  note 
secured  hereby  a  chattel  mortgage  on  200  acres  of  small 
grain  in  spring  of  1907.  The  above-described  property 
is  now  in  my  possession  and  owned  by  me  free  from  all 
incumbrance  in  all  respects.  To  have  and  to  hold  the  same 
forever."  The  mortgage  further  provided  the  mortgagor 
should  not  remove  any  part  of  the  mortgaged  property 
**from  the  said  county  of  Monona."  It  also  provided  that, 
in  case  of  sale  of  the  property  under  the  mortgage,  "said 
sale  to  take  place  at  the  premises  in  the  county  of  Monona 
and  state  of  Iowa." 

Appellant's  principal  argument  is  that  the  mortgage 
does  not  locate  the  property  in  any  sense,  and  that  its 
identificatioh,  therefore,  is  impossible  under  the  terms  of 
the  mortgage.  In  Rhutasel  v.  Stephens,  68  Iowa,  627,  it 
was  held  that  the  following  was  not  a  sufficient  description 
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"one  span  of  colts,  three  years  old,  one  gray  and  one  bay." 

In  the  same  case  it  was  held  that  "all  my  stock  of  hogs" 

»    

was  a  sufficient  description  to  enable  a  person  not  a  party 
to  the  instrument  to  identify  the  property.  In  the  mort- 
gage before  us  the  property  is  described  as  being  "all"  the 
property  owned  by  the  mortgagor  of  such  description,  and 
as  being  in  the  possession  of  the  mortgagor  at  his  "premises 
in  Monona  County,  Iowa."  The  method  of  description  is 
almost  identical  with  that  shown  in  Wells  v.  Wilcox,  68 
Iowa,  709.  See,  also,  Wheeler  v.  Becker,  68  Iowa,  724; 
Brock  V.  Barr,  70  Iowa,  400.  Following  these  cases,  the 
description  in  plaintiff's  mortgage  must  be  held  good. 
Our  conclusion  at  this. point  renders  it  unnecessary  that 
we  consider  the  question  whether  defendant  was  an  innocent 
purchaser  for  value.  The  record  of  the  mortgage  imparted 
constructive  notice  which  was  as  effective  against  the  de- 
fendant as  actual  notice. 

The  defendant  pleaded  payment.  He  contends  that 
there  was  sufficient  evidence  of  payment  to  go  to  the  jury. 
The  defendant  made  certain  admissions  in  his  pleadings, 

and   also   upon   the   trial,   and   thereby   took 

payment:  the    burdcU    of    prOof.       He    called    the    plain- 

evidence.  , 

tiff  "administrator"  as  a  witness,  and  exam- 
ined him  on  the  subject  of  payment  The  note  was  pro- 
duced by  this  witness  showing  all  payments,  thereon.  Ac- 
cording to  the  testimony  of  this  witness,  more  than  $900 
remained  unpaid  upon  the  note  at  the  time  of  the  begin- 
ning of  this  action.  The  present  plaintiff  is  the  son  and 
administrator  of  the  original  plaintiff,  and  had  personal 
knowledge  of  the  business  in  relation  to  such  note.  This 
testimony  is  in  no  manner  contradicted  or  discredited. 
The  only  evidence  pointed  out  by  appellant  as  tending  to 
prove  payment  is  the  fact  that  the  original  mortgage  was 
not  produced  upon  the  trial,  although  the  original  note  was. 
The  plaintiff  testified  that  he  had  been  unable  to  find  the 
original  mortgage  and  a  certified  copy  was  used  in  evidence 
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in  lieu  thereof.  There  was  no  evidence  that  it  had  ever 
been  surrendered  to  the  mortgagor,  or  that  it  had  been  in 
his  possession  since  it  was  executed. 

III.     It  is  next  urged  that  the  plaintiff  was  estopped 
by  his  conduct  from  claiming  the  property  under  his  mort- 
gage.     The   defendant   purchased   the    property    in    1909. 
3.  Same:  re-         This  suit  was  uot  bcguu  Until  May,   1911, 
property  by       ovcr  four  vcars  after  the  date  of  the  mort- 

mortgaffee:  "  .  i      j  i_  j 

ertoppel  gage.    Many  partial  payments  had  been  made 

upon  the  note  covering  the  entire  period.  The  mortgagor 
was  in  possession  of  the  property,  and  managed,  used,  and 
controlled  it  in  the  usual  way.  Some  sales  had  been  made, 
and  the  proceeds  thereof  applied  upon  the  note.  The  cir- 
cumstances of  the  making  of  these  sales  do  not  appear. 
The  substance  of  the  contention  of  appellant  is  that  he 
was  misled  by  the  apparent  ownership  and  control  of  the 
property  by  MacNutt.  Authorities  are  cited  to  us  from 
other  states  that  such  use  and  control  of  the  property  by 
the  mortgagor  is  inconsistent  with  the  mortgage,  and  tends 
to  its  defeat  against  innocent  purchasers.  Such  a  view  is 
not  in  accord  with  the  spirit  of  our  statutes,  nor  with  the 
holdings  of  this  court.  One  of  the  purposes  of  the  record- 
ing statute  in  such  a  case  is  to  permit  the  mortgagee  to 
hold  the  constructive  possession  of  the  property  and  the 
right  of  actual  possession  as  security  for  the  debt,  and  yet 
permit  the  mortgagor  as  holder  of  the  title  to  the  property 
to  continue  in  the  actual  possession  of  the  property  and 
in  the  care  and  use  thereof  until  the  enforcement  of  the 
mortgage  be  had.  This  is  a  humane  method  of  business, 
and  operates  to  the  great  advantage  of  the  mortgagor,  and 
without  detriment  to  any  other  person.  The  record  was  as 
available  to  the  defendant  as  any  other  form  of  notice. 
There  is  no  evidence  of  any  act  of  any  kind  on  the  part  of 
the  mortgagee  which  tended  in  any  way  to  waive  his  mort- 
gage, except  his  long  sufferance  and  delay  in  enforcing  the 
same. 
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IV.  The  defendant  offered  to  prove  a  conversation  be- 
tween the  mortgagor  and  one  Thomas  Ashley.  It  was  made 
to  appear  that  there  was  an  occasion  when  the  mortgagor 
4.  Same:  ^^^  sold  some  cattlc  to  one  Byram.     Defend- 

evidcnce.  ^^^   proposcd    to    show    that    the    mortgagor 

had  said  to  Thomas  Ashley  that  he  would  apply  the  pro- 
ceeds of  such  cattle  on  plaintiff's  mortgage.  This  evidence 
was  ruled  out  upon  objection,  and  complaint  is  made  of  the 
ruling.  The  ruling  was  clearly  right/  If  it  had  been  ad- 
mitted, it  would  prove  nothing  material  to  be  considered. 
Thomas  Ashley  was  a  nephew  of  the  mortgagee.  He  had 
no  interest  in  the  mortgage  nor  any  authority  over  it  It 
was  not  proposed  to  prove  that  the  proceeds  were,  in  fact, 
paid  to  him  nor  to  the  mortgagee.  That  the  mortgagor 
should  say  that  he  would  do  it  was  not  the  equivalent  of 
doing  it  The  rejected  evidence  had  no  tendency  to  prove 
either  payment  or  estoppel. 

The  trial  court  properly  directed  the  verdict,  and  its* 
judgment  must  be — Affirmed. 


KoBEBT  JoNTZ,  Appellant,  v.   II.   S.   Noetiiup,  Appellee. 

Drainage:  surface  water:  nuisance:  damages:  evidence.  Aland- 
owner  may  collect  the  surface  water  upon  his  land  in  a  channel 
and  discharge  it  into  a  natural  swale  or  depression,  and  unless 
he  substantially  increases  the  volume,  or  discharges  it  in  a  neg- 
ligent manner  so  as  to  injure  his  neighbor,  he  is  not  guilty  of 
creating  a  nuisance,  nor  is  he  liable  in  damages;  and  he  may 
thus  drain  the  sloughs  and  wet  places,  but  is  not  at  liberty  to 
discharge  the  water  from  large  lakes  or  ponds  on  his  land  onto 
the  land  of  others.  The  evidence  in  this  case  is  held  insufficient 
to  show  that  defendant  exceeded  his  lawful  rights. 

Appeal     from     Jasper     District     Court. — ^Hon.     W.     G. 

Clements,  Judge. 

Wednesday,  October  23,  1912. 
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AcTiow  to  enjoin  a  nuisance  caused  by  the  casting  of 
water  by  defendant  upon  plaintiff's  land  and  to  recover 
damages  for  the  continuance  of  the  nuisance.  Defendant 
denied  the  alleged  nuisance  and  pleaded  that  he  did  no  more 
than  discharge  the  water  from  his  land  upon  the  land  of 
the  plaintiff^  which  was  the  servient  estate,  into  a  natural 
swale  or  water  course.  On  these  issues  the  case  was  tried 
to  the  court,  resulting  in  a  decree  dismissing  plaintiff's 
petition,  and  he  appeals. — Affirmed. 

McClain  &  Campbell,  for  appellant. 

Mowry  &  Cross,  for  appellee. 

Desmeb,  J. — ^Plaintiff  and  defendant  are  owners  of 
adjoining  tracts  of  land;  plaintiff's  consisting  of  eighty 
acres  composed  of  two  forties  running  east  and  west,  and 
defendant's  of  eighty  acres  running  north  and  south.  What 
is  known  as  the  jNTorth  Skunk  river,  flowing  in  a  south- 
easterly direction,  crosses  the  southwest  corner  of  plain- 
tiff's land,  and  a  swale  or  slough  running  in  the  direction 
of  this  river  commences  north  of  the  north  end  of  defend- 
ant's land  with  branches  coming  in  from  both  east  and  west. 
After  these  converge,  a  main  slough  extends  entirely  across 
defendant's  land  following  the  natural  course  of  drainage 
down  onto  the  land  owned  by  plaintiff,  and  from  there  in- 
to North  Skunk  river.  This  slough  or  swale  drains  the 
surface  water  from  about  four  hundred  acres  of  land  and 
varies  in  width  with  the  contour  of  the  ground.  It  had 
a  fall  of  twenty-four  feet  across  defendant's  land.  Save 
in  dry  seasons  water  constantly  ran  down  this  swale  or 
slough,  and  during  the  spring  floods  was  at  times  three  and 
four  feet  in  depth.  Commencing  at  the  Skunk  river  south 
of  plaintiff's  land  there  was  an  open  ditch  of  natural  origin 
running  back  northward  upon  plaintiff's  land  and  to  a 
point  within  two   hundred   feet  of   the  line  between  the 
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two  tracts  of  land.  At  its  southern  extremily  this  ditch  is 
quite  large  and  deep^  requiring  a  bridge  to  cross  it;  but  it 
decreases  in  depth  as  one  nears  its  source.  North  of  de- 
fendant's land  were  a  number  of  open  ditches,  which, 
after  converging,  pass  under  a  fourteen  foot  bridge  in  the 
highway,  and  enter  defendant's  land  at  the  north  line. 
This  open  ditch  continued  on  southward  through  defend- 
ant's land  to  a  point  within  eighty  rods  of  the  north  line 
of  plaintiff's  land.  There  the  ditch  l6st  its  identity  and 
the  water  spread  out  over  defendant's  south  forty. 

It  will  be  observed  from  this  statement  that  the  natural 
flowage  of  water  was  from  north  to  south  across  the  land 
of  both  parties,  and  that  there  were  natural  open  ditches 
along  the  entire  course  save  for  about  eighty  rods  on  de- 
fendant's land,  and  for  about  two  hundred  feet  on  the  land 
of  plaintiff.  At  these  points  the  water  naturally  spread 
out  over  the  land  aud  had  no  well-defined  channeL  Some 
time  in  April  of  the  year  1908  defendant  constructed  a 
ditch  upon  his  land  from  the  end  of  the  open  ditch 
southward  to  within  three  or  four  rods  of  plaintiff's  land, 
there  changed  its  course  at  right  angles,  and  ran  it  seven  or 
eight  rods  westward  parallel  with  the  divsion  line  between 
the  two  tracts,  and  there  stopped  at  what  is  called  the  "west 
pasture  fence."  He  contends  that  he  stopped  the  ditch  at  a 
point  where  the  water  ordinarily  and  naturally  had  always 
passed  from  his  land  upon  that  of  plaintiff.  This  ditch  was 
made  with  a  plow,  and  consisted  of  a  double  furrow  except 
at  a  boggy  spot  where  a  spade  was  used,  and  a  ditch  of  about 
the  same  depth  as  the  furrow  was  cut  for  a  distance  of 
about  three  rods.  It  is  this  ditch  or  furrow  constructed 
by  defendant  which  is  complained  of  as  constituting  a 
nuisance.  It  might  properly  be  here  stated  that  plaintiff 
is  the  owner  of  another  tract  of  land  lying  north  and  east 
of  that  owned  by  defendant,  and  that  he  (plaintiff)  has  for 
a  long  time  run  a  tile  from  this  land  down  to  the  open  ditch 
on  defendant's  land  near  its  south  end.     Plaintiff  contends 
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that  the  open  ditch  complained  of  casts  water  upon  his  land 
which  did  not  go  there  before,  that  prior  thereto  it  was 
absorbed  by  the  soil  and  evaporated  from  small  ponds  or 
low  places  where  it  was  collected,  and  that  the  ditch  made 
by  defendant  gathered  this  water  and  discharged  it  upon 
his  land  in  increased  quantities  and  made  it  unfit  for  cul- 
tivation. It  is  not  claimed  that  the  water  is  discharged 
form  the  ditch  at  a  point  where  the  surface  water  did  not 
theretofore  go,  but  it  is  contended  that  the  channel  was 
changed  on  defendant's  land  and  water  collected  therefrom 
and  discharged  on  plaintiff's  land  in  increased  quantities. 
It  also  appears  that  before  the  cutting  of  the  ditch  plaintiff 
had  tiled  out  that  part  of  his  land  adjoining  that  owned  by 
the  defendant  by  putting  in  four  lines  of  tile,  one  at  the 
west  of  the  slough,  another  at  the  east,  and  another  near  the 
center,  with  a  network  of  cross-tiles  near  the  partition 
fence.  This  system  of  tiling  practically  reclaimed  plain- 
tiff's land,  but  after  defendant  dug  his  ditch  the  tile  would 
no  longer  carry  the  water  coming  upon  him  from  the  north. 
After  the  ditch  was  dug  plaintiff,  as  we  understand  it, 
opened  up  the  string  of  tile  running  north .  and  south  at 
the  north  end  thereof  and  put  in  a  barrel,  with  the  thought 
that  the  water  coming  from  defendant's  land  would  be  taken 
care  of  by  the  tile;  but  he  testified  that  this  ditch  caused 
sediment  and  debris  to  wash  into  the  barrel  filling  it  up  so 
that  the  water  could  not  get  into  the  tile,  and  that  the 
water  and  debris  had  already  filled  up  what  is  called  the 
west  tile.  He  also  claimed  that  the  water  from  the  ditch 
spread  out  over  his  land  and  made  at  least  one-half  acre 
of  land  entirely* unfit  for  cultivation.  He  also  claims  to 
have  spent  several  days  in  cleaning  out  the  barrel  which  he 
placed  at  the  end  of  his  tile. 

His  testimony  as  to  this  tile  and  barrel  was  as  follows : 
"I  turned  the  water  into  the  barrel  to  keep  it  from  run- 
ning over  me.  When  it  breaks  out  it  spreads  four  or  five 
feet.     There  has  been  an  overflow  there  since  I  put  in  my 
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tile;  high  water  all  over.  I  don't  remember  that  it  filled 
up  the  barrel  that  time  at  all.  I  have  the  worst  of  it 
cleaned  out  now,  and  I  took  a  spade  and  cleaned  it  out. 
There  is  a 'big  hole  punched  in  the  barrel  now,  but  I  don't 
know  how  it  got  there.  That  hole  is  going  to  fill  up  that 
string.  I  did  not  see  that  hole  made,  but  I  could  stop 
it  up  if  it  would  be  left  alone."  Another  witness  said  of 
the  tiling  and  the  barrel :  "Mr.  Jontz  showed  us  where  his 
tile  was,  and  I  remember  at  the  head  of  the  tile  was  a 
trough  to  the  barrel  acress  the  end  of  this  ditch  that  run 
the  water  into  one  of  those  tile.  There  was  one  of  the 
strings  of  tile  that  they  told  us  wasn't  working  very  well. 
They  complained  it  hadn't  been  put  in  right  Mr.  Jontz  told 
me  it  wasn't  working  right  I  saw  this  slough  again  in 
December,  1909.  There  was  water  running  down  the 
ditch.  Mr.  Jontz  turned  it  into  one  of  his  tile  ditches  to 
straighten  the  trend  and  make  the  water  run  into  his  tile. 
The  tile  carried  away  all  that  was  running  then.  It  was 
a  small  ditch.  It  was  wider  than  a  plow  furrow  but  for 
depth,  I  could  not  telL"  And  another  said:  "The  ditch 
at  the  partition  fence  was  not  large.  There  was  not  very 
much  water  running  down.  That  was  in  November,  last 
fall.  The  general  condition  of  the  ground  at  that  time  was 
dry.  There  was  just  a  small  stream  running.  Mr.  Jontz 
showed  us  where  it  went.  He  had  it  tiled.  It  run  by  his 
tile." 

We  are  satisfied,  however,  from  the  entire  testimony, 
that  the  defendant  did  not  cause  what  is  known  as  the  west 
tile  line  to  fill  up,  and  that  the  tile  into  which  plaintiiBP 
has  tul-ned  the  water  generally  takes  care  of  that  which 
comes  through  the  ditch  dug  by  the  defendant ;  and  we  are 
further  satisfied  that  the  point  of  discharge  of  the  water 
carried  by  that  ditch  is  at  the  lowest  place  in  the  depres- 
sion.    Such  being  the  facts,  what  is  the  law? 

It  would  seem,  if  we  are  to  follow  what  is  said  in  the 
old  case  of  Livingston  v.  McDonald,  21  Iowa,  160,  and 
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what  is  said  in  Siinson  v.  Fishel,  93  Iowa,  656,  that  plain- 
tiff has  made  out  a  case ;  but  in  recent  cases  there  has  been 
a  departure  from  the  doctrines  there  announced,  and  both 
the  Legislature  and  the  people  in  their  sovereign  capacity 
have  undertaken  to  make  it  possible  for  wet  lands  to  be  re- 
•claimed,  even  if  by  so  doing  the  upper  proprietor  collects 
6urface  or  percolating  water  and  discharges  it  in  increased 
quantities  upon  the  land  of  his  neighbor,  provided,  of 
course,  that  the  natural  course  of  drainage  be  followed. 
Section  1989-a53  of  the  Code  Supplement  reads  as  fol- 
lows: ^Owners  of  land  may  drain  the  same  in  the  general 
isourse  of  natural  drainage,  by  constructing  open  or  covered 
drains,  discharging  the  same  into  any  natural  water  course, 
or  into  any  natural  depression,  whereby  the  water  will  be 
carried  into  some  natural  water  course,  and  when  such 
drainage  is  wholly  upon  the  owner^s  land  he  shall  not  be 
liable  in  damages  therefor  to  any  person  or  persons  or  cor- 
poration. Nothing  in  this  act  shall,  in  any  manner,  be  con- 
strued, to  affect  the  rights  or  liabilities  of  proprietors  in 
respect  to  running  water  or  streams."  And-  the  people  in 
their  sovereign  capacity  adopted  the  following  amendment 
to  the  Constitution  in  the  year  1908 :  "Add  to  section 
eighteen  of  article  one  of.  the  Constitution  the  following: 
The  General  Assembly,  however,  may  pass  laws  permitting 
the  owners  of  lands  to  construct  drains,  ditches  and  levees 
for  agricultural,  sanitary  or  mining  purposes  across  the 
lands  of  others,  and  provide  for  the  organization  of  the 
drainage  districts,  vest  the  proper  authorities  with  power 
to  construct  and  maintain  levees,  drains  and  ditches  and  to 
keep  in  repair  all  drains,  ditches  and  levees  heretofore 
constructed  under  the  laws  of  the  state,  by  special  assess- 
ments upon  the  property  benefitted  thereby.  The  (Jeneral 
Assembly  may  provide  by  law  for  the  condemnation  of  such 
real  estate  as  shall  be  necessary  for  the  construction  and 
maintenance  of  such  drains,  ditches  and  levees,  and  pre- 
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scribe  the  method  of  making  such  condemnatioiu"  See 
also,  33d  6.  A.  chapter  117. 

Even  before  the  adoption  of  the  statute  quoted  we 
had  recognized  the  right  of  an  upper  owner  to  drain  his 
land  onto  that  of  his  neighbor  under  proper  circumstances. 
See  Dorr  v.  Simmerson,  127  Iowa,  551.  Since  that  time 
we  have  announced  the  following  as  the  rule  for  such  cases: 
**Without  departing  from  the  well-established  rules  with 
reference  to  surface  drainage,  this  court  as  now  constituted 
is  inclined  to  construe  them  as  liberally  as  is  possible  in 
order  that  reclamation  of  low  and  wet  lands  mav  be  ac- 
complished in  the  interest  of  good  husbandry  and  for  the 
general  welfare  of  all."  Wtrds  v.  VierJcandt,  131  Iowa, 
128.     See,  also,  Parizelc  v.  Einek,  144  Iowa,  563. 

In  EuU  V.  Barter,  130  Iowa,  190,  we  said:  "That 
the  swale  which  we  had  referred  to  constitutes  the  Siatnral 
water  course*  or  the  Siatural  depression'  referred  to  in  the 
statute  is  plain  from  the  evidence.  To  constitute  a  natural 
water  course,  it  is  not  necessary  that  the  flow  of  water 
through  it  shall  have  been  ^sufficient  to  wear  out*  a  channel 
or  canal,  having  definitely  defined,  well-marked  sides  and 
banks.  If  the  surface  water  in  fact  uniformly  or  habitually 
flows  oif  over  a  given  course  having  reasonable  limits  in 
width,  the  line  of  its  flow  is,  within  the  meaning  of  the  law, 
applicable  to  the  discharge  of  surface  water,  a  water 
course."  See,  also,  Lambert  v.  Alcorn,  144  BL  313  (33  K 
K  53,  21  L.  R  A.  611). 

This  entire  matter  received  full  consideration  at  the 
hands  of  this  court  in  the  recent  case  of  Ohe  r.  Paiiai, 
151  Iowa,  723,  from  which  we  make  the  following  quota- 
tions: 

Since  the  decision  of  Livingston  r.  McDonald,  21  Iowa. 
160,  numerous  cases  involving  the  law  of  surface  waters 
have  come  before  this  crmrt  for  consideration.  In  many 
instances  that  precedent  has  been  approved  and  followed, 
and  in  others  it  has  been  distinguished  or  held  inapplicable. 
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The  tendency  of  the  holdings  is  to  recognize  neither  the 
rule  of  the  common  law  nor  the  rule  of  the  civil  law  as 
being  in  all  cases  controlling  to  the  exclusion  of  the  other. 
See  Livingston  v.  McDonald,  supra;  Vannest  v.  Fleming, 
79  Iowa,  641;  Maiieson  v.  Tucker,  131  Iowa,  511,  and 
cases  there  cited.  (1)  But  in  the  absence  of  any  statute 
affecting  the  situation,  the  doctrine  of  the  civil  law  has  been 
more  frequently  applied  in  cases  of  drainage  of  agricultural 
lands.  As  construed  by  the  court,  that  rule,  so  far  as  it 
applies  to  the  case  before  us,  is  that,  while  the  owner  of  the 
dominant  estate  may  insist  on  the  surface  waters  having  free 
flow  from  his  lands  in  accordance  with  natural  conditions 
and  may  himself  interfere  with  such  flow  so  far  as  the 
same  is  affected  by  the  ordinary  operation  of  good  hus- 
biandry,  he  can  not  lawfully  collect  it  into  a  mass  and  dis- 
charge upon  his  neighbor's  premises  ^in  greatly  increased 
or  unnatural  quantities  to  the  substantial  injury  of  the 
latter.'  The  quoted  phrase  is  from  Judge  Dillon's  opinion 
in  the  Livingston  case,  and  accepting  it  as  the  essence  of 
the  doctrine  of  that  oft-quoted  precedent,  it  is  undoubtedly 
still  the  law  except  as  limited  or  changed  by  subsequent 
legislative  action.  As  thus  stated,  it  will  be  observed  that, 
to  call  the  law  into  action  for  the  defense  of  the  servient 
estate,  the  collection  and  discharge  of  water  thereon  in 
other  than  the  place  of  its  normal  flow  with  the  land  in  a 
state  of  nature  it  must  be  in  ^greatly  increased  or  unnatural 
quantities,'  and  that  the  damages  which  will  sustain  a 
right  of  action  for  such  alleged  wrong  must  be  ^substantial' 
in  character.  In  other  words,  the  general  doctrine  which 
recognizes  a  merely  technical  invasion  of  one's  premises  or 
the  infliction  of  a  merely  nominal  injury  as  sufficient 
grounds  for  invoking  the  remedies  of  the  law  have  here 
no  application.  To  lay  it  down  as  the  law  that  no  man  may 
so  ditch  or  drain  his  premises  that  surface  water  shall  be 
discharged  therefrom  in  any  other  manner  or  at  any  other 
place  or  in  any  other  quantities  than  would  characterize  its 
flow,  were  the  land  left  in  a  state  of  nature,  would  be  to 
effectively  block  tlie  progress  of  agricultural  improvement 
over  a  very  large  part  of  the  state.  The  purpose  and  es- 
sence of  drainage  is  to  interfere  with  natural  conditions  as 
to  surface  water,  to  gather  it  into  tiles  or  open  ditches, 
and  convey  it  to  some  place  of  discharge.     If  it  is  to  be  of 
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any  effect  at  all,  the  water  cast  from  the  mouth  of  the  drain 
must  he  greater  in  quantity  than  would  he  discharged  at 
that  point  under  natural  conditions.  Even  without  a 
statute  the  rule  of  the  adjudged  cases  is,  as  above  stated, 
that  the  adjacent  owner  can  not  rightfully  complain  of  the 
flow  thereby  cast  upon  him  unless  it  be  in  such  greatly  in- 
creased or  unnatural  quantities  as  to  be  the  cause  of 
substantial  injury  to  his  premises.  Vannest  v.  Fhming,. 
79  Iowa,  638;  Wharton  v.  Stevens,  84  Iowa,  107;  Dorr 
V.  Simmerson,  127  Iowa,  551.  Eecognizing,  doubtless, 
the  necessity  of  encouraging  reasonable  methods  of  drain- 
age and  the  advisability  of  a  statutory  rule  which  would 
put  an  end  to  such  wasteful  litigation,  the  Thirtieth 
Qeneral  Assembly  (Acts  30th  Gten.  Assem.  chapter  70) 
enacted  the  provision  which  is  embodied  in  Code  Supp» 
1907,   section   1989-a53. 

This  case  has  been  followed  in :  Valentine  v.  Widman, 
156  Iowa,  172,  and  in  cases  from  many  other  states  which 
have  the  same  drainage  problems.  See  Lambert  v.  Alcorn,, 
144  111.  313  (33  N.  E.  53,  21  L.  R  A.  611) ;  Perry  v. 
Clarh,  89  Neb.  812  (132  N.  W.  388);  Aldritt  v.  FUis- 
chauer,  74  Neb.  66  (103  K  W.  1084,  70  L.  K.  A.  301) ; 
Flesner  v.  Steinbruck,  89  Neb.  129  (130  N.  W.  1040,  34 
L.  R.  A.  (N.  S.)  1055) ;  Manteufel  v.  Wetzel,  133  Wis. 
619  (114  N.  W.  91,  19  L.  R.  A.  (N.  S.)  167) ;  Shaw  v. 
Ward,  131  Wis.  646  (111  N.  W.  671,  11  Ann  Cas. 
1139);  RiecJc  v.  Schamanski  (Minn.),  134  N.  W.  228; 
Boll  V.  Ostroot,  25  S.  D.  513  (127  N.  W.  577). 

Such  a  rule  is  wholesome  and  is  especially  appli- 
cable to  conditions  as  they  exist  in  this  state,  if  we  are  to 
properly  conserve  our  own  interests  and  to  reclaim  our 
agricultural  lands.  We  shall  not  take  the  time  to  dis- 
cuss or  analyze  previous  cases.  They  can  not  all  be  har- 
monized, and  it  is  useless  to  demonstrate  the  point  of 
departure.  Suffice  it  to  say,  we  do  not  think  plaintiff 
has  shown  such  an  increase  in  the  flow  of  water  upon 
his  land  or  such  a  change  in  the  natural  course  of  surface 
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water  as  authorizes  a  recovery.  There  was  no  increase 
save  as  the  ditch  collected  water  which  theretofore  spread 
out  over  the  land  and  was  evaporated  or  absorbed ;  but  this 
is  not  sufficient  to  justify  a  recovery.  Defendant  did  nothing 
with  his  land  save  to  collect  the  water  into  a  channel  and 
discharge  it  into  a  natural  swale  or  depression,  and  this  he 
had  the  right  to  do  unless  he  substantially  increased  the  vol- 
ume of  water  or  negligently  discharged  it  so  as  to  injure  his 
neighbor.  The  maxim,  "/Sic  utere  tuo  ut  alienum  rum 
laedas/*  applies  in  such  cases,  but  not  to  the  extent  of  pro- 
hibiting the  proper  drainage  of  surface  or  percolating  water 
into  a  natural  water  course  or  depression.  This  whole  mat- 
ter is  quite  fully  covered  in  a  note  to  Manteufel  v,  Wetzel 
reported  in  19  L.  R.  A.  (N.  S.)  167  et  seq.  See,  also, 
Shaw  V.  Ward,  131  Wis.  646  (111  N.  W.  671),  reported 
in  11  Ann.  Cas.  1139,  and  note. 

We  are  not  to  be  understood  as  holding  that  one  may 
thus  drain  out  large  lakes  or  ponds  upon  his  own  land  to 
the  land  of  another;  but  that  he  may  so  drain  sloughs 
or  wet  places  we  have  already  decided.  Such  drainage  must 
be  done  in  a  proper  manner  and  so  as  not  to  substan- 
tially increase  the  flow.  The  facts  in  this  case  do  not 
show  such  increase  as  to  justify  interference  by  the  courts. 

It  follows  that  the  decree  must  be,  and  it  is.  Affirmed. 


J.  A.  Oakes,  Appellant,  v.  The  Chicago,  Buelington  & 
Qtjincy  Railroad  Compaity,  et  al.,  Appellees. 

• 

Railroads:  injury  to  passenger:  settlement;  mental  capacity: 
EVIDENCE.  In. this  action  for  injury  to  plaintiff  while  a  passenger 
on  defendant's  train,  the  evidence  is  reviewed  and  held  insuffi- 
cient to  show  that  plaintiff  was  mentally  incompetent  when  he 
made  a  settlement  for  his  injuries,  but  rather  that  he  fully  com- 
prehended and  appreciated  his  acts  in  accepting  a  check  in  settle- 
ment and  in  his  use  and  disposition  of  the  proceeds  of  the 
check. 
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Appeal  from  Lucas  District  Court. — ^Hon.  F.  W.  Eick* 

SBLBEBOEBy    JudgO. 

Thuesday,    Ootobek    24,    1912. 

Action  for  damages  for  personal  injuries.  At  the 
close  of  the  evidence,  the  trial  court  directed  a  verdict  for 
the  defendants.     Plaintiff  appeals.     Affirmed. 

W.  W.  Bulman,  and  J.  A.  Perdck,  for  appellant. 
Stuart  &  Stuart,  for  appellees. 

Evans,  J. — Plaintiff  averred  in  his  petition  that  on 
May  2,  1910,  he  was  injured  through  the  negligence  of 
the  defendant's  employees  while  riding  as  passenger  on 
one  of  its  trains.  He  also  averred  that  about  five  weeks 
later  a  contract  of  settlement  and  release  was  fradulently 
obtained  from  him  by  the  defendant  while  he  was  men- 
tally incapacitated  as  the  result  of  such  injury.  It  ap- 
peared from  the  evidence  that  immediately  following 
the  accident  the  nature  and  extent  of  plaintiff's  injury 
was  not  easily  ascertainable.  There  were  no  broken  bones 
nor  visible  marks.  .  The  accident  occurred  in  Missouri.  The 
plaintiff  went  to  a  hospital  at  St  Joseph  and  there  re- 
mained for  about  five  weeks  at  the  expense  of  the  defendant 
company.  At  the  close  of  this  period,  the  purported  con- 
tract of  settlement  was  entered  into  whereby  the  defen- 
dant company  agreed  to  pay  the  plaintiff  $1,212.  It 
delivered  to  him  its  check  or  voucher  therefor  in  pursu- 
ance of  the  agreement  of  settlement.  It  is  >  the  claim  of 
the  plaintiff  that  he  knew  nothing  of  such  contract  of 
settlement,  and  that  he  signed  the  same  while  in  a  state 
of  practical  unconsciousness.  The  plaintiff  left  the  hos- 
pital and  went  to  Trenton,  Mo.,  his  former  home.  While 
there  he  claims  to  have  discovered  for  the  first  time  that 
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he  had  possession  of  defendant's  check  for  the  amount 
of  the  settlement.  He  immediately  consulted  with  an  at- 
torney in  such  town,  one  Hubbell,  and  left  the  check  with 
him  to  be  returned  to  the  defendant.  Hubbell  immediately 
returned  the  same  with  the  following  letter:  "Hon.  0. 
M.  Spencer,  General  Solicitor  C.  B.  Q.  Ry.  Co.,  St.  Joseph, 
Mo. — ^Dear  Sir:  Herewith  I  am  returning  to  you  draft' 
No.  2946  dated  June  6th,  1910,  in  the  sum  of  twelve  hun- 
dred and  twelve  dollars  ($1212.00)  issued  to  my  client 
Mr.  Jesse  A.  Oakes.  Mr.  Oakes  was  severely  injured  at 
Bidgeway,  Missouri,  on  May  2d,  1910,  and  this  draft  was 
given  to  him  in  settlement,  at  St.  Joseph,  and  he  signed  a 
release,  which  settlement  was  made  and  which  release 
was  signed  under  such  circumstances  that  I  deem  the 
whole  transaction  voidable  in  law — ^not  binding  on  anyone 
— ^and  very  far  from  what  is  just  and  right  If  your 
company  desires  to  take  up  an  equitable  settlement  of  this 
case,  Mr.  Oakes  will  be  glad  to  settle  the  case  fairly; 
otherwise  it  is  a  matter  that  will  have  to  be  determined  by 
the  courts.  Very  respectfully,  [Signed]  Piatt  Hubbell." 
The  defendant  returned  the  check  to  Hubbell,  insisting 
upon  the  regularity  of  settlement.  To  such  letter  Hubbell 
replied  as  follows:  "June  16,  1910.  0.  M.  Spencer,  St. 
Joseph,  Mo. — ^Dear  Sir:  After  Mr.  Oakes  had  returned 
home  and  had  rested  awhile  and  being  under  the  care  of 
his  home  physician,  he  felt  some  better  and  decided  he  had 
rather  take  the  draft  than  to  bring  suit.  Therefore  he  will 
have  the  draft  cashed  and  the  incident  will  be  closed. 
Very  respectfully,  Piatt  Hubbell."  The  plaintiff  denies 
the  authority  of  Hubbell  to  write  the  second  letter,  and 
denies  that  he  was  acting  as  attorney  for  him  when  he 
wrote  the  same.  It  is  undisputed,  however,  that  the 
plaintiff  did  receive  back  from  Hubbell  the  check  or  draft, 
and  on  June  24th  following  he  cashed  the  same  at  Char- 
iton, Iowa,  by  indorsement  thereof  to  the  Chariton  Nat- 
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ional  Bank.  He  received  from  such  bank  $12  in  currency 
and  a  certificate  of  deposit  for  $1,200.  Later  such  certi- 
ficate of  deposit  was  deposited  to  his  credit  in  another 
bank,  and  the  proceeds  thereof  were  drawn  and  used  by 
him  in  various  ways.  The  trial  court  held  that  the 
plaintiff  had  thereby  waived  the  fraud  if  any  in  the  settle- 
ment and  waived  his  right  to  repudiate  tbe  same;  and  that 
his  conduct  subsequent  to  the  discovery  of  the  allied 
fraud  amounted  to  a  ratification  of  the  settlement.  Upon 
the  face  of  the  record,  such  holding  was  manifestily  cor- 
rect, and  in  accord  with  the  authorities  hereinafter  cited. 
As  avoiding  the  effect  of  this  apparent  conduct, 
however,  it  was  the  contention  of  the  plaintiff  that  he  was 
mentally  incapacitated  when  he  cashed  the  check,  and  that 
that  also  was  done  without  conscious  knowledge  on  his  part. 
The  question  before  us  at  this  point,  therefore,  is  whether 
the  evidence  would  sustain  a  finding  of  mental  incapacity 
in  the  plaintiff  in  the  matter  of  cashing  the  check  and  using 
the  proceeds  thereof.  The  direct  evidence  of  the  plaintiff  at 
this  point  was  as  follows: 

Q.  What,  if  anything,  did  you  do  with  the  check? 
A.  Well,  I  don't  remember  exactly  what  I  did  with  it. 
Q.  What  have  you  learned  that  you  did  with  it  ?  A.  I  heard 
I  cashed  it.  Q.  What,  if  anything,  did  you  do  with  the 
money?  A.  Well,  I  don't  know  altogether  what  I  did  do 
with  it.  I  paid  some  of  my  expenses.  Q.  Can  you  ac- 
count for  considerable  of  it?  A.  Yes,  sir.  Q.  Do  you 
remember  the  occasion  of  your  cashing  it?  A.  No,  sir;  I 
don't  remember  when  I  cashed  it  exactly.  Q.  Do  you 
remember  at  what  bank  you  cashed  it?  A.  No,  sir.  (On 
cross-examination  he  testified  as  follows) :  *Q.  Where  was 
Mr.  Hubbell  when  you  saw  him?  A.  In  his  office.  Q. 
How  did  you  happen  to  go  there?  A.  Because  I  didn't 
want  that  check  when  I  found  out  I  had  that  check.  Q. 
You  went  to  him  knowing  him  to  be  a  lawyer?  A.  Yes, 
sir.  Q.  You  placed  the  check  in  his  hands?  A.  Yes,  sir. 
Q.  Then  in  a  few  days  you  got  the  check  back?  A.  I 
told  him  to  return  the  check.    Q.  He  got  it  back  some  way, 
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and  gave  it  to  you  again?     A.   Yes,  sir.     Q.  What  did 
you  do  with  it  then?    A.  He  told  me  that  they  would  not 
accept  it.  and  for  me  to  take  it  and  cash  it.     Q.  Then  you 
eame  to  Chariton?    A,  Yes,  sir;  shortly  afterwards  I  came 
to  Chariton?     Q.  Where  did  you  take  that  check?     What 
did  you  do  with  that  check?     A.  Well,  I  don't  remember 
just  what  I  did  do  with  the  check.     Q.   What  do  you 
think  you  done  with  that  check?     A.  Well,  I  was  told  it 
was  cashed.    Q.  Where  did  you  take  it  ?    A.  I  don't  know ; 
to    some   bank    I    think.      Q.    Are    you    acquainted    with 
Mr.  J.   C.   Copeland?     A.  Well,  just  slightly.     Q.   You 
knew  him  when  you  saw  him?    A.  I  don't  know  positive. 
Q.    You  know  he  is  an  officer?     A.  I  only  know  he  be- 
longs to  the  bank.     Q.  Did  you  have  a  conversation  with 
him  when  you  gave  him  the  check?    A.  I  don't  remember. 
Q.  Did  he  give  you  any  money  in  any  shape  whatever? 
A.  I  don't  remember.     Q.  Don't  you  know  just  as  well  as 
you  know  you  are  living  that  he  gave  you  a  certificate  of 
deposit  for   $1,212?     A.   No,   sir;    I   do  not.     Q.   Have 
you  found  out  sinco  that  he  gave  you  a  paper?     A.  Yes, 
sir;  I  understand  he  has.      Q.  When  did  you  first  find 
out  that  he  had  given  you  a  certificate  of  deposit  for  this 
check?       A.    Since    this    lawsuit    was    begun.       Q.    You 
came  to  your  senses   about  the  time   this  suit  was   com- 
menced, did  you?     A.   No,  sir;  not  any  more  than  any 
other  time.     Q.  Are  you  crazy  yet?     A.  No,  sir;  not  at 
present.     Q.  I  will  ask  you  if  you  are  sane  at  this  time? 
A.  No,  sir ;  I  am  not  entirely  sane.    Q.  You  have  answered 
a  good  many  questions,  haven't  you?     A.  Yes,  sir;  but  I 
have  been  preparing  for  this.      Q.    For  this  case?      A. 
Yes,  sir;  I  have  been  taking  a  rest  cure  and  trying  to 
regain   my   thoughts.       Q.     You    did    find   out   that   you 
had    this    check?       A,     I    don't    know    positive,    only    I 
heard   I   had.       Q.     Didn't   you   get   something   for   this 
check?     A.  Not  that  I  know  of.     Q.  Haven't  you  found 
out  since  that  you  did  ?   A.  I  heard  I  had.    Q.  Did  you  go 
back  to  Trenton  after  you  came  here?     A.  Yes,  sir.     Q. 
What  did  you  go  back  to  Trenton  for?     A.  I  believe  I 
went  back  there  to  see  Dr.   Winingham.     Q.   After  you 
left  the  hospital  and  came 'up  here,  you  say  you  went  back 
to  Trenton  to  see  Dr.  Winingham?    A.  Yes,  sir.     Q.  How 
long  did  you  stay  in  Trenton  at  that  time?     A.  Well,  I 
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don't  remember  exactly,  but  I  think  one  night  Q.  Then 
where  did  you  go  ?  A.  I  came  back  to  Chariton.  Q.  What 
money  did  you  have  at  the  time  you  were  injured?  A.  I 
didn't  have  any,  only  a  few  cents  of  expense  money  that 
the  house  had  furnished  me.  Q.  You  haven't  earned  any 
money  since  then  ?  A.  Not  one  cent.  Q.  You  had  no  property, 
did  you?  A.  No,  sir.  Q.  You  had  no  home?  A.  No,  sir. 
Q.  Don't  you  know  he  gave  you  a  certificate  of  deposit  for 
$1,212,  and  you  took  it  to  the  Savings  Bank  here  and  de- 
posited it?  A.  No,  sir;  I  don't  know  it.  Q.  Do  you  say 
you  haven't  any  money  in  the  Savings  Bank  today  ?  A. 
Yes^  sir;  I  say  I  have  no  money  there  today.  Q.  Have 
you  checked  it  all  out?  A.  Yes,  sir.  Q.  For  what  pur- 
pose did  you  check  it  out?  A.  For  sickness,  nurse  hire, 
and  doctor  bills.  Q.  The  entire  $1,212  ?  A.  I  don't  know. 
I  know  I  ain't  got  any  of  it  now,  not  to  my  knowledge. 
Q.  How  did  you  pay  out  this  money?  A.  I  don't  remem- 
ber. Q.  Did  you  issue  checks  on  the  bank  ?  A.  Well,  I  did 
for  awhile,  while  I  was  up  and  around.  Q.  What  time 
was  you  up  and  around?  A.  Well,  I  was  up  and  around 
when  I  first  came  here  for  awhile.  Q.  What  portion  of 
the  time  since  you  came  up  here  from  the  hospital  that 
you  would  walk  around  town  with  the  aid  of  a  cane?  A. 
Well,  the  first  few  months  while  I  was  here  part  of  the 
time.  Q.  That  would  be  July,  August,  and  September, 
would  it?  A.  I  think  so.  Q.  This  time  that  you  were 
walking  around  town  did  you  draw  some  checks  on  the 
Savings  Bank?  A.  Yes,  sir.  I  kind  of  think  I  did.  Q. 
How  many  do  you  think  you  drew  ?  A.  I  don't  know.  Q. 
That  was  when  you  was  walking  around?  A.  Yes,  sir. 
Q.  How  did  it  occur  to  you  that  you  had  money  there  to 
draw  against  ?  A.  Well,  I  went  in  there  to  get  some  change, 
and  they  wanted  to  know  of  me  if  I  didn't  have  some 
money  there,  and  I  told  them  I  didn't  know.  Q.  They 
wanted  to  know  if  you  didn't  have  some  money  in  their 
bank?  A.  Yes,  sir.  Q.  What  did  you  say?  A.  I  told 
them  I  didn't  know.  Q.  Then  what  did  they  say  ?  A.  They 
says  you  have.  Q.  Did  they  tell  you  how  much?  A. 
No,  sir.  Q.  Did  you  ask  how  much?  A.  I  don't  remem- 
ber. Q.  Why  didn't  you  ask  how  much?  A.  I  don't  re- 
member. Q.  That  was  a  surprise  to  you,  was  it  not,  that 
you  had  some  money  in  the  bank?     A.  Yes,  sir;  it  was. 
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Q.  Then  you  went  to  work  to  find  how  you  got  it  there, 
didn't  you  ?  A.  No,  sir.  Q.  Why  didn't  you  ?  A.  I  didn't 
care  how  I  got  it.  Q.  Do  you  have  any  idea  who  put  that 
money  there  for  you?  A.  I  didn't  know  but  my  brother 
did.  Q.  Did  you  ask  him?  A.  Yes,  sir;  but  he  said  he 
didn't.  Q.  Then  it  was  a  mystery  to  you  how  that  money 
got  there?  A.  Yes,  sir.  Q.  Did  you  ask  the  bank  how 
much  it  was  some  fellow  had  left  there?  A.  I  don't  re- 
member of  ever  asking.  Q.  Why  didn't  you?  A.  Because 
I  have  got  money  in  the  bank,  I  don't  go  and  ask  the 
banker  how  much  I  have  got  I  just  go  there  and  check 
it  Q.  You  usually  know?  A.  No,  sir.  He  notifies  me 
how  much  I  have  got  when  it  is  all  checked  out.  Q.  You 
never  pay  any  attention  yourself  to  how  much  money  you 
have  got  in  ike  bank?  A.  No,  sir.  Q.  Suppose  there  is 
money  in  the  bank  that  you  can't  account  for  at  ail, 
$1,212?  A.  I  didn't  know.  Q.  You  thought  it  was  there? 
A.  No,  sir.  Q.  How  much  did  you  think  there  was  of  it? 
A.  I  didn't  know.  Q.  I  am  asking  you  why  you  didn't 
inquire?  A.  Because  I  didn't  consider  that  any  of  my 
business.  As  long  as  I  have  got  money,  that  is  all  I  care. 
If  I  pay  my  bills,  that  is  all  I  care.  Q.  Then  some  fellow 
without  your  knowledge  and  consent  had  gone  there  and 
left  a  lot  of  money  for  you?  A.  Yes,  sir.  Q.  You  say 
that  is  none  of  your  business?  A.  As  long  as  it  was  for 
me,  that  is  all  I  care.  Q.  That  was  not  a  very  common 
thing  for  people  to  come  around  and  deposit  money  in 
the  banks  for  you?  A.  Yes,  sir;  I  have  had  that  done 
before.  Q.  And  you  never  would  find  out  where  it  came 
from  ?  A.  I  didn't  care.  Q.  Don't  you  know  that  is  all  a 
mistake?  Don't  you  know  you  took  that  money  there  and 
deposited  it?  A.  No,  sir;  I  don't.  Q.  I  am  going  to  give 
you  another  chance  to  explain  to  this  jury  after  you  found 
quite  a  large  sum  of  money  had  been  deposited  in  the 
bank  why  you  didn't  take  some  steps  to  find  out  where  it 
came  from.  A.  Because  I  didn't  care.  Q.  Did  you  suppose 
some  fellow  was  giving  you  that  money?  A.  I  didn't 
know  what  to  suppose.  Q.  That  never  bothered  you 
enough?  A.  I  have  had  lots  of  money.  Q.  You  thought 
some  fellow  had  given  this  to  you?     A.  Yes,  sir. 

Plaintiff's  testimony  in  his  own  behalf  in  response  to 
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the  examination  of  his  counsel  evinoes  indisputable  con- 
sciousness of  all  the  events  and  circumstances  which  tend 
to  the  proof  of  his  case.  His  cross-examination  evinces 
the  same  thing,  notwithstanding  his  formal  denials.  To 
illustrate:  The  deposit  of  the  $1,212  check  was  made  with 
Copeland,  cashier  of  the  Chariton  National  Bank,  who 
was  called  as  a  witness  by  defendant,  and  who  testified  to 
the  circumstances.  The  plaintiff  rebutted  this  testimony 
as  follows: 

Q.  Why  did  you  ask  Mr.  Copeland  whether  or  not 
your  creditors  could  get  that  money  if  you  left  it  in  his 
bank?  A.  I  didn't.  Q.  That  statement  isn't  true  then? 
A.  Xo,  sir;  that  is  a  lie.  Q.  Did  you  talk  to  him  at  all 
about  any  person  getting  your  money?  A.  I  did  not,  sir; 
not  a  word.  Concerning  his  attorney  and  the  receipt  of 
the  check  from  him,  he  testified  as  follows:  'Q.  Do  you 
remember  of  this  lawyer,  Piatt  Hubbell  at  Trenton?  A. 
Yes,  sir;  I  do.  Q.  When  you  gave  the  check  back  that 
you  have  told  about,  what,  if  anything,  did  you  say  about 
employing  him  any  further?  A.  He  had  a  letter  in  his 
hand,  and  he  pulled  a  check  out.  I  think  there  was  two 
letters  in  one  envelope.  He  says,  'Here  is  your  check.'  I 
said,  *A11  right.  I  am  done  with  you.  I  don't  want  any 
more  transactions  whatever  with  you.  The  Burlington 
bought  you  off.' 

Beading  the  plaintiff's  testimony  as  a  whole,  we  are 
clear  that  it  furnishes  no  support  to  the  contention  that  he 
acted  unconsciously  in  receiving  the  check  from  his  at- 
torney and  in  cashing  the  same  at  the  Chariton  National 
Bank.  His  conscious  knowledge  of  his  act  is  disclosed  too 
unmistakably  by  his   own  testimony,   and  this   sometimes 

while  in  the  act  of  denial. 

Upon  this  state  of  the  record,  the  case  comes  squarely 
within  our  previous  cases,  and  is  quite  controlled  thereby, 
and  the  trial  court  properly  so  held.  Coles  v.  Terminal 
R.  B.  Co.,  124  Iowa,  56 ;  KecJe  v.  Insurance  Co.,  89  Iowa, 
200 ;  Wallace  v.  C,  M.  &  St.  Paul  Ry.  Co.,  6t  Iowa,  547 ; 
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Nason  v.  Ry.  Co.,  140  Iowa,  533;  Petersen  v.  By.  Co.,  36 

Minn.   399    (31    N.    W.    515.) 

Our  conclusion  at  this  point  is  decisive  of  the  case, 
and  we  need  not  consider  other  features  thereof. 

The  judgment  below  is  accordingly  affirmed. 


Oeobgs  0.  Anderson,  Appellant,  v.  Charles  A*  Patten, 

Appellee. 

Principal  and  agent:    possession  of  property  by  agent:   authority 

1  TO  SELL.  The  mere  possession  of  property  by  one  not  the  owner 
is  not  sufficient  to  establish  agency  or  authority  to  sell  on  his 
part;  but  the  property  may  be  left  with  him  by  the  owner  under 
circumstances  indicating  that  it  was  for  sale.  Thus  where  it  con- 
clusively appeared  that  plaintiff's  agent  was  authorized  to  dis- 
pose of  buggies  through  a  scheme  of  selling  coupon  books  at 
a  race  meeting,  and  after  the  meeting  the  buggies  were  left  in 
his  possession,  the  question  of  his  then  actual  or  apparent  au- 
thority to  sell  for  cash  was  for  the  jury. 

Same:    apparent  authority.    An  agent's  apparent  authority  to  sell 

2  an  article  belonging  to  his  principal  must  be  determined  by  the 
acts  of  the  principal  and  not  those  of  the  agent;  and  a  third 
person  can  only  rely  upon  actual  apparent  authority,  and  he 
must  deal  in  reliance  thereon  in  good  faith  and  in  the  exercise 
of  reasonable  prudence. 

Evidence:    stricken  when  not  responsive.    A  party  is  entitled  to 

3  have  an  answer  not  responsive  to  his  inquiry  stricken  out  for 
that  reason. 

Principal  and  agent:    authority  of  agent  to  sell:   evxdence.    In 

4  this  action  to  recover  a  buggy  which  plaintiff's  agent  had  sold 
defendant  at  the  close  of  a  fair  or  race  meeting,  which  had  been 
exhibited  and  the  agent  had  attempted  to  sell  by  means  of  a 
coupon  scheme,  it  was  competent  for  plaintiff  to  show  a  custom 
of  exhibitors  to  sell  such  articles  as  they  could  during  the 
meeting  or  after  its  close,  as  bearing  on  the  agent's  authority 
to  sell. 

Same:    instruction.    It  is  not  the  law  that  one  in  good  faith  pur- 

5  chasing  property  from  a  person  simply  intrusted  with  the  same 
acquires  as  good  title  as  though  he  had  dealt  with  the  real  owner; 
and  the  instruction  to  that  effect  in  this  case  was  erroneous. 
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Same:    authority  of  agent  :  evidence.    The  declarations  of  an  agent 

6    are  not  competent  on   the  question   of  his  authority;  and  the 

instruction   in   this   case   permitting  the   jury   to   consider   such 

declarations  along  with  the  other  evidence  in  the  case  was  erro- 

neous. 

Appeal  from  Linn  District  Court. — ^Hon.  Milo  P.  Smith, 

Judge. 

Thursday,  Octobee  24,   1912. 

Action  in  replevin  for  the  possession  of  a  buggy. 
There  was  a  judgment  for  defendant,  from  which  plain- 
tifE  appeals. — Reversed. 

Voris  &  .Haas,   for   appellant. 

F.  L.  Anderson,  for   appellee. 

Labd,  J. — There  were  horse  races  at  Marion  July  4 
and  6,  1910,  and  plaintiff  was  in  attendance.  He  shipped 
three  buggies  in  the  same  car  with  his  horses  and  placed 
in  charge  of  them  one  Willard,who  arranged  for  the  stor- 
age of  two  of  them  in  a  shop  and,  after  obtaining  per- 
mission of  the  city  authorities,  exhibited  the  other  near  the 
parL  Willard  had  accompanied  plaintiff  from  Des  Moines, 
where  tihe  latter  had  bought  the  buggies,  in  order  to  carry 
out  a  scheme  entered  into  at  the  suggestion  of  Willard, 
and  which  is  best  explained  by  plaintiff: 

The  method  of  handling  the  coupons  was  this: 
There  was  a  book  of  coupons  with  five  coupons  in  a  book, 
and  the  book  sold  for  $20.  A  party  purchasing  one  of 
the  books  would  sell  a  coupon  for  $4,  and  the  purchaser 
would  send  the  coupon  with  $20  into  the  office,  and  his 
name  was  taken^  and  eveiy  coupon  that  came  from  his 
book  was  credited  to  the  owner  of  the  book,  and  when 
he  had  disposed  of  five  books  of  coupons  he  had  a  bu^y 
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shipped  to  him  from  the  factory.  The  coupons  in  all 
cases  had  to  be  sent  in  so  that  a  record  could  be  kept  of 
them  there. 

A  purchaser  of  coupons  in  this  way  could  only  get 
his  buggy  by  sending  his  coupons  in  to  the  office  and 
getting  credit  for  them.  The  buggy  of  course,  had  to  be 
shipped  from  the  office.  I  had  made  arrangements  with 
the  Capital  City  Carriage  Company  to  procure  the  buggies 
£rom  them  as  I  needed  them.  The  three  busies  were 
shipped  to  Marion,  to  be  shown  as  samples  of  the  buggies 
that  would  be  received  on  the  coupons.  There  were  three 
kinds  of  buggies;  the  factory  price  on  one  was  $60,  one 
$48.75,  and  one  $40.  The  best  buggy  was  the  sample  of  the 
buggy  that  would  be  sent  out  on  the  sale  of  the  five  cou- 
pon books.  One  selling  four  books  of  coupons  got  the 
second  grade  of  buggy;  and  for  the  sale  of  three  books  the 
cheapest  buggy  was  sent  If  only  two  coupon  books  were 
sold,  the  seller  would  get  a  set  of  double  harness.  For  dis- 
posing of  one  book  he  would  get  a  single  harness.  Every 
coupon  was  redeemable  in  merchandise. 

These  coupons  were  to  be  redeemed  by  the  Uncle  Sam 
Buggy  Company,  which  was  plaintiff.  Willard  was  to  start 
the  sale,  and  as  his  commission  was  to  receive  $4  for  every 
book  sold.  A  couple  of  days  after  the  races,  Willard  sold 
the  buggy  to  defendant  for  $50,  and  the  parties  have  not 
been  in  communication  with  him  since.  The  defendant, 
who  had  first  seen  Willard  exhibiting  the  buggy  near  the 
park  and  at  the  fair  ground,  testified  that  it  was  customary 
for  those  exhibiting  at  the  fair  ground  to  sell  what  they 
could  after  the  race  meeting  or  fair  was  over,  and  further: 

Four  or  five  days  after  I  bought  the  buggy,  the  plain- 
tiff, Mr.  Anderson,  came  to  my  bam,  and  we  talked  the 
matter  over.  He  said  Willard  bad  no  right  to  sell  it,  only 
on  a  coupon  order  or  coupon  book,  or  something  of  that 
nature.  I  didn't  understand  the  way  they  were  selling  the 
books.  He  told  me  he  had  entered  into  a  contract  with  this 
man  to  sell  these  buggies;  that  he  had  bought  the  buggies 
himself  and  sent  them  here  with4Willard  for  him  to  dis- 
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pose  of — ^he  claimed  strictly  on  some  sort  of  a  coupon 
order  is  the  way  they  were  to  be  disposed  of — ^and  said  the 
buggies  didn't  belong  to  Willard ;  that  they  belonged  to  him. 
He  said  Willard  proposed  the  scheme  to  him  in  Des  Moines. 
He  said  Willard  put  up  collateral  of  some  kind  to  make  him 
safe  in  the  buggy  deal,  and  he  had  written. east  to  Washing- 
ton to  find  out  about  the  collateral,  and  it  was  a  forgery,  and 
he  showed  me  a  letter  from  Washington.  I  can't  remember 
the  contents  of  lie  letter,  only  that  Mr.  Willard  was  a  fraud. 
Anderson  showed  me  the  letter,  which  was  directed  to  his 
father  at  Des  Moines.  Anderson  told  me  his  father  was 
a  salesman  or  something  for  the  Capitol  City  Buggy  Com- 
pany, and  the  buggies  were  to  go  back  to  the  factory  if  not 
sold.  He  said  he  got  suspicious  of  these  securities,  and  that 
either  he  or  his  father  wrote  to  Washington  and  received 
the  letter  back  that  Willard  was  a  fraud,  and  that  if  he 
had  telegraphed  to  Marion  immediately  on  receipt  of  the 
letter  Willard  could  have  been  detained  before  he  got  away 
from  here.  In  that  conversation  with  the  plaintiff,  he  told 
me  that  Willard  had  entered  into  an  agreement  to  sell 
these  buggies  here  at  Marion,  and  was  to  have  half  the 
profits,  and  they  had  to  account  to  the  factory  $60  for  this 
buggy,  and  the  sale  price  was  $100.  I  told  plaintiff  that 
if  Willard  was  in  possession  of  these  buggies  as  agent,  and 
selling  them,  I  didn't  see  where  he  could  come  onto  me  for 
the  buggy,  or  any  damages  whatever.  He  said  they  had 
lost  enough  money  on  Willard  already,  and  they  couldn't 
afford  to  lose  any  more,  and  wanted  to  settle  with  me,  and 
that  rather  than  have  any  fuss  they  would  rather  lose  part 
of  it,  and  if  I  would  pay  part  of  what  the  bu^y  was  worth 
I  might  keep  it.  I  don't  know  who  he  meant  by  'we.'  He 
said,  'We  have  lost  enough  already,'  when  speaking  to  me. 
He  said  Willard  ha<f  authority  to  sell  the  buggy,  the  way  I 
understood  it  for  him. 

On  cross-examination  he  testified  that  plaintiff  "told 
me  that  WiUard  was  selling  buggies  for  him  on  coupon 
orders,  or  something  along  that  line,  was  selling  coupon 
books,  and  something  to  the  effect  that  Willard  didn't  have 
authority  to  sell  the  buggy,  but  that  it  was  his  business  to 
sell  the  coupons.     Anderson  claimed  to  me  that  he  had  no 
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authority.  He  claimed  he  had  authority  to  sell  the  buggy 
on  the  coupon  order.  He  did  tell  me,  in  effect,  that  Willard 
didn't  have  any  right  to  sell  the  buggy  to  me,  but  only  had 
a  right  to  sell  coupons,  and  he  demanded  that  I  pay  for  the 
buggy;  wanted  to  settle  it.  Said  he  was  willing  to  lose 
some  if  we  could  get  together  and  settle.  Didn't  want  any 
costs  or  trouble;  didn't  want  me  to  lose  it  all;  and  didn't 
want  to  lose  it  all  himself." 

He  also  swore  that  in  buying  he  was  not  aware  that 
plaintiff  was  interested  in  the  buggy,  but  knew  he  was  get- 
ting it  for  less  than  factory  price. 

The  plaintiff's  version  of  the  talk  was  that  he  explained 
to  defendant  the  arrangement  between  himself  and  Willard 
as  previously  recited. 

Two  issues  were  submitted  to  the  jury:  (1)  Whether 
Willard  had  actual  authority  to  sell  the  buggy,  and,  if  not, 
(2)  whether  he  had  ostensible  authority  so  to  do. 

I.  The  scheme  concocted  seems  to  have  been  in  the 
nature  of  an  endless  chain  as  applied  to  customers,  and, 
bad  it  worked  as  well  in  fact  as  in  theory,  probably  nearly 

every  one  by  this  time  would  have  become  a 

1.  PlIKCTPAL     AND  "^  ^      ^ 

JSS'^of ''***^*"  P**^o^  ^^  victim  of  plaintiff,  acting  under  a 
aSSStr'amLr-  fic^itious  name.  People  did  not  seem  to 
ity  to  sell.  ^^^g  kindly  to  the  net  spread  for  them,  how- 
ever, and  Willard  found  it  easier  to  sell  buggies  than 
books  with  which  to  procure  them.  Of  course,  the  mere 
possession  of  the  buggies  by  Willard  was  not  alone  enough 
to  establish  agency  or  authority  to  sell  on  his  part.  Baehr 
V.  Clark,  83  Iowa,  313;  Oilman  Oil  Co.  v,  Norton,  89 
Iowa,  434;  1  Mechem  on  Sales,  section  156;  31  Cyc.  1252. 
But  the  buggies  were  left  with  him  by  plaintiff  after  the 
races  were  over,  under  circumstances,  in  view  of  a  custom, 
indicating  that  they  were  for  sale.  Moreover,  according  to 
defendant's  testimony,  plaintiff  admitted  that  Willard  had 
them  for  disposition  through  selling  books,  although  he 
testified  seemingly  to  his  own  conclusion,  that  "the  buggy, 
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of  course^  had  to  be  shipped  from  the  office/'  That  the 
jury  might  have  found  he  was  authorized  to  dispose  of  the 
buggy  through  the  scheme  of  first  selling  books  and  ex- 
changing it  for  these  can  not  be  doubted;  and^  if  he  might 
do  this  indirectly,  it  was  fairly  to  be  implied  that  he  might 
do  so  directly  for  cash.  The  plaintiff  had  left  him  in  charge 
of  the  buggies  a  long  distance  from  his  office  without  having 
disposed  of  the  books  entrusted  to  him,  and  we  are  of  the 
opinion  that  whether  the  sale  for  money  was  within  the 
scope  of  his  authority  was  for  the  jury  to  decide. 

II.  Apparent  authority  always  must  be  determined 
by  the  acts  of  the  principal,  and  not  those  of  the  agent. 
Wterman  v.  Bay  City  Sugar  Co.,  142  Mich.  422  (106  N. 

W.  75) ;  Dispatch  Printing  Co.  v.  National 

-  authority  must  have  been  actually  apparent 
to  the  third  person,  who,  in  order  to  avail  himself  of  ri^ts 
thereunder,  must  have  dealt  with  agent  in  reliance  thereon 
in  good  faith  and  in  the  exercise  of  reasonable  prudence." 
31  Cyc.  1333.  The  defendant  testified  that  in  buying  he 
relied  solely  on  what  Willard  said  and  upon  the  fact  that 
he  was  in  possession  of  the  buggy.  Therein  he  did  not 
exclude  the  circumstances  of  such  possession,  such  as  that 
Willard  had  been  exhibiting  it  at  the  race  track  and  at  the 
park,  that  he  had  remained  with  the  buggies  after  the 
races  were  over,  and  the  custom  of  buggies  being  left  for 
sale  thereafter.  These  matters,  in  connection  with  Willard's 
possession  were  enough  to  carry  the  issue  to  the  jury  as  to 
whether  he  was  clothed  with  such  ostensible  authority  to 
sell  as  that  the  defendant  was  justified  in  relying  thereon. 

III.  Byers  after  testifying  to  the  storage  of  two 
crated  bu^es  by  Willard  in  his  father's  wind  mill  shop, 

„       _  and,  on  cross-examination,  that  Willard  had 

whSJ^Sot         P*^^  nothing,  was  asked:     "Of  course,  you 
re.pon.ive.        jjj^^,^  j^^^  ^^^  -^^   Willard  was  working 

for,  if  anybody,  did  you?     A.  When  he  came  there,  he 
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told  me  he  was  interested  in  these  buggies.''  Plaintiff 
moved  the  answer  be  stricken  as  not  responsive  and  as 
hearsay,  and  this  motion  was  overruled.  This  was  error. 
The  answer  was  not  responsive,  and,  for  that  reason,  the 
party  interrogating  was  entitled  to  have  it  stricken  and  the 
witness  required  to  respond  to  the  question  as  propounded. 
IV.  The  defendant,  after  testifying  to  the  exhibition 
of  the  buggy  near  the  park  and  at  the  races  by  Willard  and 
the  purchase  of  the  buggy  of  him,  was  asked  whether  or  not 

4.  PmiNciPAL  AMD  "y^^  ^^®  acquainted  v^ith  the  custom  and 
fty*Sf'a^nt'to"  usage  of  men  exhibiting  buggies  at  race 
■ell:  evidence,    jnee^jugg  qj^^  fairs  about  Linn  county  and  in 

this  part  of  the  state,  with  reference  to  selling  the  same 
at  the  places  they  are  exhibited  after  the  race  meeting  is 
over?"  This  was  objected  to  as  incompetent,  irrelevant, 
and  immaterial  and  not  tending  to  support  any  issue  in  the 
case,  and  as  calling  for  the  opinion  of  the  witness,  and  the 
objection  overruled.  "A.  Yes;  I  am.  Q.  What  is  the 
custom?"  A  like  objection  was  overruled,  and  the  witness 
answered:  "It  is  the  custom  to  sell  what  buggies  they  can 
after  the  fair  is  over,  or  during  the  fair."  The  evidence 
was  admissible  as  bearing  on  whether  defendant  in  buying 
relied  on  Willard  having  authority  to  sell,  and,  if  shown 
to  have  been  general  or  known  to  plaintiff,  would  have 
borne  on  whether  he  had  authorized  Willard  to  sell.  Kauf- 
man V.  Manufacturing  Co.,  78  Iowa,  679;  Hichham  v. 
Bradley,  117  Iowa,  130. 

y.  Exception  is  taken  to  the  fifth  instruction,  which 
reads: 

A  person  dealing  with  an  agent  in  regard  to  personal 
property  intrusted  to  the  latter  by  the  principal,  without 
knowledge  that  the  property  is  not  owned  by  the  agent,  but 

5,  Sams:  instnic-  supposiug  him  to  be  the  owncr  thereof  and 
*******  the   principal   in   the   transaction   with   him, 

will  possess  all  the  rights  he  would  have  acquired  had  the 
transaction  been  with  the  real  owner.  If  you  find  in  this 
case  that  the  plaintiff  had  committed  the  buggy  in  question 
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to  tke  hands  of  Willard  for  exhibition  or  sale  in  a  par- 
ticular manner,  and  that  Willard  took  possession  for  that 
purpose,  and  as  a  reasonable  man  plaintiff  knew,  or  should 
have  known,  that  the  possession  and  control  over  the  prop- 
erty by  Willard  would  lead  a  purchaser  without  knowledge 
of  the  true  owner  to  buy  from  Willard  in  a  manner  different 
from  that  contemplated  by  him  and  Willard,  and  the  de- 
fendant, without  notice  that  the  plaintiff  was  the  real  owner, 
purchased  the  buggy  from  Willard  at  a  reasonable  price, 
then  he  acquired  title  thereto,  and  you  should  find  for  him. 

The  thought  sought  to  be  conveyed  in  the  first  para- 
graph probably  was  that,  though  the  purchaser  may  sup- 
pose the  seller  the  owner,  this  will  not  obviate  the  applica- 
tion of  the  doctrine  of  ostensible  authority;  but,  if  so,  the 
court  was  not  happy  in  its  expression,  for  the  language  em- 
ployed in  effect  advises  the  jury  that  one  purchasing  prop- 
erty in  good  faith  from  a  person  intrusted  therewith  will 
acquire  a  good  title  as  though  he  had  dealt  with  the  owner. 
Such  is  not  the  law,  and  the  error  is  not  obviated  by  what 
follows. 

The  court  told  the  jury  in  the  second  instruction,  that 
"the  statements  or  declarations  of  said  Willard  that  he  was 
such  agent  and  had  such  authority  to  sell,  or  that  he  owned 
6.  Same:  ^uch  buggy,  or  had   an  interest  therein,   if 

agStP*^  ®^      any    such    statements    or    declarations    were 
evidence.  made,  are  not  alone  competent  to  establish, 

and  do  not  establish,  such  agency  or  authority."  From 
insertion  of  the  word  "alone,"  the  jury  might  have  in- 
ferred that  such  declarations  could  be  considered  in  con- 
nection with  other  evidence  in  determining  agency  on  the 
part  of  Willard.  For  that  purpose,  declarations  of  the 
agent  are  not  to  be  considered  by  the  jury.  HinJcson  v. 
Morrison,  47  Iowa,  167. — Reversed. 
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Walteb  E.  Scott,  Appellant,  v.  T.  M.  L.  Wilson,  Appel- 
lee. 

Contracts:     parol  evidence:    admissibility.     In  this  action  to  re- 

1  cover  money  paid  on  a  written  contract  under  an  alleged  mu- 
tual mistake,  the  plaintiff,  having  offered  oral  evidence  of  com- 
mtinications  between  the  parties  leading  up  to  a  written  modifi- 
cation of  the  original  contract,  could  not  object  to  like  evidence 
by  defendant  in  response  to  that  offered  by  him.  Besides  evi- 
dence of  the  acts  and  communications  of  the  parties  after  the 
execution  of  the  modification  of  the  contract  was  admissible, 
in  so  far  as  it  bore  on  the  performance  of  the  agreement,  or 
tended  to  show  the  construction  placed  upon  it  by  the  parties. 

Same:    coNsniucnoN:   sale  of  real  property:   payment  of  assess- 

2  ments.  The  parties  to  this  action  entered  into  a  contract  for 
the  sale  of  land  which  provided  for  final  payment  of  the  pur- 
chase price  on  a  certain  date,  that  defendant  should  then  show 
good  title,  and  further  that  the  purchaser  should  pay  all  taxes 
and  assessments  as  they  became  due.  The  abstract  disclosed 
an  assessment  for  drainage  purposes  at  the  date  of  the  contract 
in  a  certain  sum,  and  a  supplemental  contract  was  made  author- 
izing plaintiff  to  retain  from  the  final  payment  of  the  land  a 
sum  equal  to  the  assessment.  After  the  date  for  final  pay- 
ment further  drainage  proceedings  were  had  resulting  in  a  much 
larger  assessment  against  the  land.  Held,  that  the  contract  should 
be  construed  as  applying  to  the  date  of  final  payment  for  the 
land  and  not  as  embracing  subsequent  assessments,  and  that 
plaintiff  was  not  entitled  to  recover  the  difference  from  defend- 
ant on  the  theory  of  mrstake. 

Inttructions:     prejudice.     Where  the  defendant  was  entitled  to  a 

3  verdict  in  any  event  an  error  in  the  instructions  was  not  preju- 
dicial to  plaintiff. 

Appeal  from  Dallas  District  Court. — Hon.  W.  H.  Fahby, 

Judge. 

Thubsday,  October  24,  1912. 

Action  at  law  to  recever  back  money  paid  by  mutual 
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mistake  under  the  provisions  of  a  written  contract.  There 
was  a  verdict  and  judgment  for  the  defendant.  Plaintiff 
appeals. — Affirmed.  , 

Burton  &  Russel,  for  appellant. 
White  &  Clark,  for  appellee. 

Evans,  J. — The  action  was  before  us  upon  a  former 
•appeal.  Scott  v.  Wilson,  150  Iowa  202.  On  that  appeal, 
however,  only  the  sufficiency  of  the  allegations  of  the  peti- 
tion was  involved;  the  case  being  tried  as  on  a  demurrer 
to  the  petition.  After  remand  of  the  case,  plaintiff  filed 
a  substituted  petition,  and  upon  issue  made  the  case  went 
to  trial.  The  undisputed  facts  appearing  in  the  present 
record  differ  so  materially  from  those  presented  by  the 
former  record  that  we  can  not  say  that  our  opinion  on  the 
former  appeal  controls  the  result  on  this  appeal,  as  will 
appear  in  our  later  discussion. 

On  November  18,  1908,  the  plaintiff  bought  of  the 
defendant  an  eighty-acre  farm  for  an  agreed  consideration 
of  $4,200.  A  written  contract  was  entered  into,  known 
in  the  record  as  "Exhibit  A.''  Such  contract  contained 
the  following  provisions: 

And  the  said  party  of  the  second  part  in  consideration 
of  the  premises  hereby  agrees  and  with  the  party  of  the 
first  part  to  purchase  all  his  right,  title  and  interest  in 
and  to  the  real  estate  above  described,  for  the  sum  of  forty- 
two  hundred  and  no-100  dollars  and  to  pay  said  sum  there- 
for to  the  party  of  the  first  part,  his  heirs  or  assigns,  as 
follows:  One  hundred  and  no-100  dollars  on  the  execu- 
tion of  the  agreement,  and  the  balance  of  dollars 

as  follows,  to  wit:  Nine  hundred  dollars  when  warranty 
deed  to  said  land  and  abstract  of  title  thereto  showing  a 
clear  and  perfect  record  title  to  said  land  is  delivered  to 
Frist  National  Bank,  Adel,  Iowa,  in  escrow  for  delivery 
to  the  party  of  the  second  part,  March  1,  1909.  Thirty- 
two  hundred  dollars  March  1,  1909,  when  said  abstract  and 
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deed  are  delivered  to  said  second  party,  with  interest  from 
March  1,  1909,  at  the  rate  of  six  percent  per  annum  on 
all  such  sums  as  shall  remain  unpaid,  payable  annually, 
till  all  is  paid.  And  party  of  the  second  part  snail  also 
annually  pay  all  taxes  and  assessments  that  may  accrue  on 
said  property  as  they  become  due  or  before  they  become 
delinquent,  not  including  the  taxes  for  the  year  1908,  which 
party  of  the  first  part  is  to  pay. 

At  the  time  this  contract  was  entered  into,  it  appears 
without  dispute  that  certain  proceedings  to  establish  a 
drainage  district  had  been  commenced,  including  this  land. 
No  work  had  been  done  upon  the  proposed  improvement; 
but  the  commissioner  had  filed  his  report,  together  with  an 
estimate  of  benefits  to  be  assessed,  including  approximate- 
ly $500,  against  Wilson's  land;  and  such  assessment  had 
been  entered  upon  the  records  against  Wilson  and  his  land. 
This  assessment  was  made  to  appear  upon  Wilson's  abstract 
as  an  incumbrance  when  the  abstract  was  delivered  to  Scott 
in  pursuance  of  the  contract.  A  dispute  arose  over  the  con- 
struction of  the  contract,  and  this  resulted  in  another  con- 
tract, known  in  the  record  as  "Exhibit  B,"  which  was 
entered  into  December  2,  1908,  and  was  as  follows: 

Whereas    a   controversy   has    this    day   arose   between 

the   parties   to   the  within   contract   as   to   which   of   said 

parties  shall  pay  the  tax  and  costs  of  construction  of  ditch 

No.  Six   (6),  Washington  township,  Dallas  county,  Iowa, 

and  assessed  and  to  be  assessed  and  levied  on  the  south  half 

of  the  southeast  quarter   (^)    of  section   17 — 80 — 28   in 

said  coimty  described  on  the  within.     It  is  hereby  agreed 

by  and  between  said   parties  that  said  second  party  shall 

retain  in  his  hands  out  of  his  payment  of  March  1,  1909, 

an  amount  of  money  sufficient  to  pay  the  amount  of  taxes 

assessed  and  levied  on  said  land  for  said  drainage  purposes, 

and  said   sum   deposited   in  the  First  National   Bank   at 

Adel,  Iowa,  the  amount  so  retained  to  pay  such  taxes  when 

due  and  payable,  and  if  the  court  shall  finally  determine 

said  land  is  not  liable  for  said  costs  and  taxes,  said  sum  of 

money  so  retained  for  said  purpose  by  said  party  shall  be 

paid  to  said  first  party,  on  the  order  of  the  first  party 
Vol.  157  I  a. — ^3. 
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therefor.  This  memorandum  of  agreement  is  made  as  addi- 
tional to  a  certain  written  contract  between  said  parties 
named  herein^  dated  l^ovember  18,  1908,  and  made  a  part 
hereof. 

In  February,  1909,  a  slight  addition  was  made  to 
the  assessment  against  the  land,  leaving  it  still  within  $500. 
Such  was  the  condition  of  the  record  on  March  1,  1909^ 
on  which  date  the  plaintiff  accepted  the  abstract  of  title 
and  a  warranty  deed  and  remitted  to  Wilson  the  balance 
of  the  purchase  money,  less  $500.  By  subsequent  proceed- 
ings, the  exact  nature  of  which  do  not  very  clearly  appear, 
an  assessment  of  $1,292  was  made  against  the  land  and 
against  plaintiff,  Scott,  as  the  owner  thereof.  The  plain- 
tiff sues  to  recover  of  the  defendant  the  difference  between 
such  sum  and  the  sum  of  $500  already  retained.  The 
parties  having  acted  upon  the  contract.  Exhibit  B,  and,  the 
plaintiff  having  remitted  to  defendant  the  sum  of  $2,700 
as  a  balance  due,  he  sues  to  recover  back  $800  thereof 
as  having  been  paid  by  mutual  mistake.  The  contention 
of  defendant  is  that  by  the  contract,  Exhibit  B,  he  only 
undertook  to  pay  the  proposed  assessment  then  appearing 
uj)on  the  record  against  the  land,  and  that  both  parties 
so  construed  the  contract  and  acted  upon  such  construction. 
He  contends,  also,  that  the  alleged  mutual  mistake,  if  any, 
under  which  plaintiff  claims  to  have  paid  the  final  pay- 
ment existed  at  the  time  the  contract.  Exhibit  B,  was  en- 
tered into.  The  mutual  mistake  consisted  of  the  mutual 
belief  of  both  parties  that  the  assessment  was  approxi- 
mately $500.  This  was  the  belief  of  the  parties  when  the 
contract  was  entered  into,  and  the  defendant  contends  that 
he  would  not  have  entered  into  the  contract  except  upon 
such  understanding. 

I.  Considerable  oral  evidence  was  received  'by  the 
trial  court  over  the  objection  of  the  plaintiff.  We  need  not 
deal  with  these  objections  in  detail.  The  substituted  peti- 
tion of  the  plaintiff  set  up  his  cause  of  action  in  four  counts. 
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One  of  these  pleaded  the  contract  as  oral.     All  of  them 

pleaded  the  contract  as  partly  written  and 
parol  evidence:   partly    Oral.      In    support    of    his    petition, 

the  plaintiff  introduced  oral  evidence  of  all- 
the  negotiations  between  the  parties  leading  up  to  the  con- 
tract, Exhibit  B.  The  defendant  introduced  considerable 
testimony  of  like  character  without  objection.  At  a  later 
stage  of  defendant's  evidence,  plaintiff  began  to  interpose 
objections  to  the  competency  of  the  evidence.  It  is  sufficient 
to  say  that  the  evidence  thus  objected  to  was  responsive  to 
the  oral  evidence  introduced  by  plaintiff,  and  he  was  there- 
by precluded  from  objecting  thereto.  ' 
It  is  also  true  that  the  provisions  of  the  written  con- 
tract are  such  that  some  intrinsic  facts  were  necessary  to 
be  shown,  in  order  to  enable  the  court  to  construe  the  con- 
tract and  to  apply  the  same.  The  line  was  not  very  closely 
drawn  between  the  evidence  of  such  facts  and  the  evidence 
of  oral  negotiations  leading  up  to  the  contract  but  this  line 
had  been  lost  long  before  the  plaintiff  made  his  objections, 
and  before  he  had  closed  his  own  case.  It  is  to  be  noted, 
further,  that  what  was  said  and  done  by  the  parties  after 
the  execution  of  the  contract.  Exhibit  B,  was  clearly  com- 
petent, so  far  as  it  bore  upon  the  performance  of  the  con- 
tract and  upon  the  construction  which  the  parties  put  upon 
it  Upon  the  record  before  us,  we  must  hold,  therefore, 
that  the  appellant  has  no  grievance  because  of  the  admis- 
sion of  oral  evidence. 

II.  Before  proceeding  to  other  features  of  the  case, 
we  may  as  well  construe  the  written  contracts  of  the  parties 
as  applied  to  the  undisputed  facts  existing  at  the  time  they 

were  made.     In  the  record  before  us  on  the 
stniction:  sale    former  appeal,  it  was  made  to  appear  that 

of  real  prop-  .  . 

erty:  payment    at  the  time  Exhibit  B  was  entered  into,  no 

of  asseatments.  ' 

assessment  had  been  then  made,  and  that 
none  had  been  made  on  March  1st,  when  the  plaintiff  paid 
the  balance  due.     This  feature  of  the  case  was  emphasized 
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in  the  opinion  in  construing  Exhibit  B.  If  no  assess- 
ment had  been  made  at  that  time,  the  contract  must  neces- 
sarily be  held  to  refer  to  a  future  assessment  and  not  a 
present  one,  although  the  terms  of  the  contract  indicate  a 
present  tense.  It  is  the  undisputed  showing  on  this  record 
that  a  present  assessment  did  appear  against  the  land. 
Whether  valid  or  not,  it  appeared  as  an  assessment  upon 
the  record,  and  was  entered  upon  defendant's  abstract  as 
an  incumbrance.  We  must  now  constJi-ue  Exhibit  B  in  the 
light  of  this  fact,  and  as  applicable  thereto. 

It  is  to  be  noted  that  Exhibit  A  contained  this  pro- 
vision: "And  party  of  the  second  part,  Scott,  shall  also 
annually  pay  all  taxes  and  assessments  that  may  accrue  on 
said  property  as  they  become  due  or  before  they  become 
delinquent,  not  including  the  taxes  for  the  year  1908,  which 
party  of  the  first  part  is  to  pay." 

The  contract.  Exhibit  A,  also  provided  that  the  defend- 
ant should  furnish  an  abstract  "showing  a  clear  and  perfect 
record  title."  These  two  provisions  furnished  the  occasion 
for  the  dispute  between  the  parties.  Whether  they  were  in 
conflict  or  not  depends  upon  the  construction  to  be  put  upon 
the  contract  Whether  the  mere  pendency  of  drainage  pro- 
ceedings, without  more,  would  constitute  a  breach  of  a 
contract  for  a  perfect  title,  we  need  not  consider.  But  a 
purported  assessment  having  been  actually  entered  upon  the 
record  created  at  least  a  cloud,  and  this  furnished  the 
occasion  for  controversy  in  good  faith.  Although  the  con- 
tract, Exhibit  A,  provided  that  the  second  party  should  pay 
all  taxes  and  assessments  except  the  taxes  of  1908,  the 
term  "assessment"  could  fairly  be  construed  as  referring  to 
future  assessments  and  not  to  existing  ones,  in  view  of  the 
provision  that  the  first  party  was  to  furnish  a  perfect  title 
on  March  1,  1909.  Under  this  construction  the  defendant 
would  be  liable  for  assessments  actually  then  made,  and 
the  plaintiff  for  assessments  to  be  made  in  the  future. 
Turning  now  to   Exhibit  B,   its  preamble   recognizes 
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a  distinction  between  taxes  'Assessed''  and  those  ^^to  be 
assessed.''  The  undertaking  of  the  defendant,  however, 
is  confined  in  terms  to  the  taxes  "assessed."  There  are 
three  possible  constructions  to  this  part  of  the  contract, 
which  may  be  indicated  by  the  interpolation  of  bracketed 
words  as  follows: 

(1)  "It  is  hereby  agreed  by  and  between  said  parties 
that  said  second  party  shall  retain  in  his  hands  out  of  his 
payment  of  March  1,  1909,  an  amoimt  of  money  sufficient 
to  pay  the  amount  of  taxes  [now]  assessed  and  levied  on 
said  land  for  said  drainage  purposes."  (2)  "It  is  hereby 
agreed  by  and  between  said  parties  that  said  second  party 
shall  retain  in  his  hands  out  of  his  payment  of  March  1,. 
1909,  an  amount  of  money  sufficient  to  pay  the  amount  of 
taxes  [then]  assessed,"  etc  (3)  "It  is  hereby  agreed  by 
and  between  said  parties  that  said  second  party  shall  retain 
in  his  hands  out  of  his  payment  of  March  1,  1909,  an 
amount  of  money  sufficient  to  pay  the  amount  of  taxes  [to 
be  at  any  time  hereafterl  assessed  and  levied,"  etc. 

The  plaintiff  contends  for  the  third  construction  above 
indicated.  If  the  first  or  second  be  adopted,  the  plaintiff 
can  not  recover.  Inasmuch  as  there  was  a  tax  "assessed" 
at  the  time  the  contract  was  entered  into,  the  natural  im- 
port of  the  terms  used  would  readily  apply  to  such  a  tax 
alone,  were  it  not  for  the  fact  that  the  defendant  was  to 
furnish  a  clear  title  on  March  1st.  This  latter  provision 
of  the  contract  would  invite  the  second  construction.  As 
between  the  first  and  second,  we  need  not  determine,  be- 
cause the  result  must  be  the  same  in  either  case.  Inasmuch 
as  there  was  an  existing  assessment,  and  inasmuch  as  the 
defendant  was  able  to  furnish  a  clear  record  title  on  March 
1st  by  the  payment  of  $500,  we  would  not  be  justified  in 
adopting  the  third  construction  above  indicated.  This  view 
renders  Exhibit  B  consistent  with  Exhibit  A.  It  was  in- 
tended as  an  agreed  interpretation  of  Exhibit  A.  The 
plaintiff  himself  put  this  construction  upon  it.     Such  con- 
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atruction  is  also  equitable  whereas  the  other  construction 
is  grossly  inequitable.  The  construction  of  the  improve- 
ment had  not  been  begun  when  the  contract  of  sale  was 
entered  into.  'None  of  the  benefits  of  the  improvement 
ever  accrued  to  the  defendant.  The  large  assessment  sub- 
sequently made  was  wholly  for  benefits  accrued  to  this  land 
since  the  sale.  These  were  assessed  to  the  plaintiff  Scott 
as  the  owner  thereof,  and  such  benefits  accrued  to  him 
alone. 

It  will  be  noted,  also,  from  the  terms  of  Exhibit  B 
that  it  was  provided  that  "if  the  court  shall  finally  deter- 
miAe  said  land  is  not  liable  for  said  costs  and  taxes,  said 
sum  of  money  so  retained  for  said  purpose  by  said  party 
shall  be  paid  to  said  first  party."  This  was  the  only  con- 
tingency provided  for  in  express  terms. 

The  claim  of  mutual  mistake  is  not  available  to  plain- 
tiff. The  alleged  mutual  mistake  was  the  mistaken  belief 
of  both  parties.  If  the  plaintiff  acted  upon  it  in  paying 
the  balance  of  the  purchase  price,  the  defendant  also  acted 
upon  it  in  entering  into  the  contract.  Exhibit  B.  If  the 
plaintiff  is  entitled  to  relief  on  account  of  such  mistake, 
the  defendant  would  be  likewise  entitled  to  relief  for  the 
same  mistake.  If  the  construction  contended  for  by  plain- 
tiff should  be  adopted,  then  the  defendant  through  the  same 
mutual  mistake  incurred  an  obligation  which '  he  never 
dreamed  of,  and  which  he  would  not  have  incurred  con- 
sciously.  If  both  parties  should  be  relieved  from  the  con- 
sequences of  such  mutual  mistake,  it  would  eliminate 
Exhibit  B,  and  the  rights  of  the  parties  would  have  to  be 
determined  under  the  express  provisions  of  Exhibit  A. 

Construing  Exhibit  A  alone,  it  is  clear  that  the  plain- 
tiff has  had  all  that  he  is  entitled  to.  We  reach  the  con- 
clusion, therefore,  that  upon  the  undisputed  facts  tlie  de- 
fendant was  entitled  to  a  verdict,  and  the  trial  court  could 
properly  have  so  directed. 

III.     Considerable  argument  has  been  directed  by  ap- 
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pellant  against  certain  instructions  of  the  trial  court 
numbered  5,  6^  and  7.  In  view  of  our  conclusions  an- 
3.  intnucTioifB:  iiouuced  in  the  foregoing  paragraph,  we  have 
prejudice.  ^^  ^^^^j^  ^  ^^^l  further  with  specific  excep- 
tions. Perhaps  we  ought  to  say,  however,  that  the  excep- 
tions to  the  noted  instructions  are  well  taken.  Instruction 
6  advised  the  jury  that  the  terms  of  the  contract,  Exhibit 
B,  taken  in  their  ordinary  and  usual  import,  obligated 
the  defendant  to  pay  all  the  taxes  which  had  been  or  should 
be  levied.  But  it  submitted  to  the  jury  to  say  whether  the 
parties  intended  ''that  said  contract  should  have  difPerent 
and  other  effect  than  the  effect  which  the  language  employed 
would  usually  and  ordinarily  have."  This  proposition  was 
amplified  to  9ome  extent  in  the  other  instructions.  It 
was  clearly  erroneous.  But,  inasmuch  as  the  defendant 
was  entitled  to  a  verdict  in  any  event,  the  error  in  the  in- 
structions can  not  be  deemed  prejudicial. 

The  judgment  below  must  therefore  be — Affirmed. 


Iowa  Molynettx,  Eelator,  v.  K.  E.  Wilcockson,  Judge, 

Bespondent. 

Criminal  law:  husband  and  wnns :  competency  as  wftnesses  against 
EACH  OTHEiL  The  foFging  of  a  wife's  signature  by  her  husband 
to  an  obligation  for  the  payment  of  money  is  not  a  crime  against 
the  wife,  which  will  permit  her  to  testify  against  her  husband 
on  his  prosecution,  either  under  the  common  law  or  the  statute, 
but  the  crime  is  against  the  persoji  induced  to  accept  the  fraudu- 
lent instrument;  and  the  wife  is  not  subject  to  punishment  for 
contempt  for  refusal  to  so  testify. 

Certiorari   from   Mahaska    District    Court. — Hon.    K.    E. 

WiLCOCKsoN,  Judge. 

Thursdat,  October  24,  1912. 
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This  proceeding  by  certiorari  is  brought  to  review  the 
action  of  the  trial  court  in  committing  the  plaintiff  for 
contempt  in  refusing  to  answer  '  certain  questions  pro- 
pounded to  her  as  a  witness  before  the  grand  jury,  in  a 
prosecution  of  her  husfband  for  the  crime  of  forgery. — 
Annulled. 

Stockman  (6  Baker,  and  J.  A.  DevUt,  for  relator. 

Frank  M.  Beatty,  for  respond^it. 

McClain,  C.  J. — ^Before  the  grand  jury  investigating 
a  charge  against  J.  I.  Molyneux  for  the  crime  of  forgery, 
his  wife,  the  relator,  was  shown  certain  written  instruments 
purporting  to  be  signed  by  herself  and  husband,  and  was 
asked  whether  she  signed  her  name  to  such  exhibits,  and 
whether  ehe  authorized  her  husband  to  sign  her  name  to 
any  or  all  of  them  and  each  of  these  questions  she  refused 
to  answer.  Thereupon  the  grand  jury  appeared  in  open 
court  and  made  a  statement  that  the  questions  related  to 
the  crime  of  forgery,  charged  to  have  been  committed  by 
the  husband  of  the  witness,  and  the  court,  after  hearing 
the  reasons  assigned  by  the  witness  for  her  refusal  to 
answer,  directed  that  she  should  answer,  and  upon  her 
persistent  refusal  to  do  so  ordered  her  to  be  committed  for 
contempt.  It  is  the  legality  of  this  action  of  the  court 
which  is  questioned  in  this  proceeding  by  certiorari. 

The  provision  of  the  Code  relied  upon  by  plaintiff  as 
an  excuse  for  refusing  to  answer  the  questions  propounded 
to  her  is  as  follows: 

Sec.  4606.  Neither  the  husband  nor  wife  shall  in  any 
case  be  a  witness  against  the  other,  except  in  a  criminal 
prosecution  for  a  crime  committed  one  against  the  other, 
or  in  a  civil  action  or  proceeding  one  against  the  other, 
or  in  a  civil  action  by  one  against  a  third  party  for  alienat- 
ing the  affections  of  the  other,  but  in  all  civil  and  criminal 
cases  they  may  be  witnesses  for  each  other. 
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It  is  conceded,  of  course,  that  this  section  furnishes 
a  complete  excuse  for  the  refusal  to  answer,  unless  the  crime 
chained  against  the  husband  in  the  prosecution  before  the 
grand  jury  was  a  crime  committed  by  him  against  his  wife. 
With  reference  to  this  matter,  it  appears  that  the  charge 
was  of  forging  the  name  of  his  wife  to  instruments  im- 
porting a  joint  liability  of  both. 

The  question  is  therefore  whether  the  forgery  of  the 
wife^s  name  to  an  instnmient  purporting  to  impose  upon 
her  a  pecuniary  obligation  is  a  crime  against  her,  within 
the  provision  of  the  statute  above  quoted.  In  this  con- 
nection it  must  be  borne  in  mind  that  forgery  is  a  crime 
involving  an  intent  to  defraud.  See  Code,  sections  4863, 
4854;  8iaie  v.  Sherwood,  90  Iowa,  550. 

The  fraud  involved  consists  in  the  intent  to  injure 
the  person  who  may  be  induced  to  accept  as  valid  an 
instrument  which  is  without  legal  validity.  The  natural  ef- 
fect of  the  forgery  of  the  wife's  name  to  the  instrument  would 
not  be  to  render  her  liable  thereon,  for  no  liability  of  the 
wife  would  thus  be  created,  but  to  defraud  a  person  who 
was  induced  to  accept  it,  relying  upon  the  genuineness  of 
her  signature.  We  think  that  it  is  quite  evident,  therefore, 
in  the  nature  of  things,  that  the  crime  charged  against  the 
husband  was  not  committed  by  him  against  his  wife,  'but 
rather  one  committed  by  him  against  the  person  to  whom 
the  forged  instruments  were  delivered,  or  intended  to  be 
delivered,  to  his  injury. 

The  authorities  on  the  general  question  as  to  what  is 
a  crime  against  the  wife  by  the  husband,  such  as  to  remove 
the  bar  to  her  testifying  against  him  as  a  witness,  are  not 
entirely  harmonious.  In  the  first  place,  it  may  be  stated 
that,  according  to  the  general  weight  of  authority,  such  a 
statutory  exception  embodies  merely  an  exception  which 
was  recognized  at  common  law;  and  therefore  the  general 
current  of  decisions  with  reference  to  the  right  of  the  wife 
to  testify  against  the  husband  may  be  considered.  Bassett 
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V.  United  States,  137  U.  S.  496  (11  Sup.  Ct  166,  84  L. 
Ed.  762) ;  State  v.  Kniffen,  44  Wash.  485  (87  Pac.  837, 
120  Am.  St.  Rep.  1009,  12  Ann.  Cas.  113).  But,  to  the 
contrary,  see  Hills  v.  State,  61  Neb.  589  (85  N.  W.  836, 
67  L.  R.  A.  155).  Now  it  seems  to  be  generally  conceded 
that  a  prosecution  for  personal  violence  committed  by  the 
husband  upon  the  wife  is  a  prosecution  for  a  crime  against 
the  wife.  DUl  v.  People,  19  Colo.  469  (36  Pac.  229,  41 
Am.  St.  Rep.  254) ;  and  in  the  application  of  this  general 
principle  it  has  been  held  that  a  charge  of  conspiracy  to 
have  a  wife  declared  insane  involves  a  crime  against  the 
wife,  such  as  to  render  her  a  competent  witness  against  her 
husband — ^the  theory  being  that  a  finding  of  her  insanity 
would  necessarily  involve  bodily  violence,  injury,  or  re- 
straint. Commonwealth  v.  Spink,  137  Pa.  256  (20  Atl. 
680).  And  it  has  also  been  held  that  on  the  charge  of 
perjury  in  making  a  false  affidavit,  for  the  purpose  of 
securing  apparent  jurisdiction  over  the  wife  in  a  suit  for 
divorce  against  her,  she  was  a  competent  witness  against 
her  husband;  she  being  the  particular  person  who  would 
be  injured  in  her  personal  rights  as  the  result  of  such 
crime.  Dill  v.  People,  supra.  In  this  case  it  was  suggested 
that  a  Jibel  against  the  wife  by  the  husband  would  be  a 
crime  against  her. 

This  court  has  gone  further  than  some  others  in  hold- 
in  that  the  crime  of  incest  committed  by  the  husband  is 
a  crime  against  the  wife,  such  as  to  render  her  a  competent 
witness.  State  v.  Chambers,  87  Iowa,  1.  And  so  it  is  said 
that  in  a  prosecution  against  the  one  for  adultery  or 
bigamy  the  other  is  a  competent  witness.  State  v.  Bennett, 
31  Iowa,  24;  State  v.  Sloan,  55  Jowa,  217.  This  general 
conclusion  seems  to  be  in  conflict  with  the  views  expressed 
in  Bassett  v.  United  States,  supra,  as  to  the  common-law 
rule.  And  see  notes  to  State  v.  Kniffen,  supra,  in  12  Ann. 
Cas.  113. 

We  have  no  inclination  to  abandon  the  position  al- 
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ready  taken  with  reference  to  crimes  which  may  be  said  to 
he  against  the  martial  relation;  nor  do  we  feel  now  called 
upon  to  say  that  crimes  committed  by  the  husband  involv- 
ing direct  injury  to  the  wife's  property  are  not  crimes 
against  the  wife  though  there  is  some  authority  to  that 
effect.  See  as  to  arson,  State  v.  Kephart,  56  WasL  561 
(106  Pac.  165,  26  L.  R.  A.  (K  S.)  1128),  and,  as  to 
larceny,  Overton  v.  State,  43  Tex.  616. 

But  whether  we  regard  our  statutory  exception  as 
embodying  only  the.  exception  recognized  at  common  law,  or, 
on  the  other  hand,  as  enlarging  the  common-law  exception, 
we  would  not  be  justified  by  any  authority  called  to  our 
attention  in  holding  that  the  forging  by  the  husband  of 
the  wife's  signature  to  an  obligation  for  the  payment  of 
money  was  a  crime  against  the  wife. 

The  order  of  the  lower  court  was  therefore  wholly 
without  authority;  and  it  is — Annulled. 


Ghas  E.  Ajndseas,  Appellee,  v.  Joab  EEinson,  Appellant. 

Slander  per  se:    sense  in  which  words  were  used:   evidence.    In 
1    this  action  for  slander  the  question  of  whether  the  words,  slan- 
derous per  se,  were  used  in  a  slanderous   sense  or  only  in  a 
vituperative  sense  and  were  so  understood  by  the  hearers  was  for 
the  jury. 

PRESUMPTION.  The  presumption  is  that  language  slanderous 
per  se  was  used  and  understood  by  the  hearers  in  its  ordinary 
sense,  and  the  burden  is  upon  the  defendant  to  show  that  it  was 
used  and  understood  in  a  different  sense;  and  in  passing  on 
"this  question  the  whole  evidence  must  be  considered:  So  that 
any  error  in  refusing  to  direct  a  verdict  for  defendant  at  the 
close  of  plaintiffs  evidence  is  not  available  to  defendant,  where 
he  subsequently  offered  evidence  curing  the  defects  in  plaintiffs 
case. 


evidence:    PREJUDICE.     The  sustaining  of  an  objection  to  a 
3    question    which   had   been   previously    fully   answered   was    uot 
prejudicial. 


44  Andreas  v.  Hinson.  .    [157  Iowa 

Same:     evidence:    mauce:    mitigation.     In  an  action  for  slander 

4  the  same  evidence  which  tends  to  show  malice  may  also  be 
considered  in  mitigation  of  damages. 

Same.      Malice    is    implied    from    the    use    of    words    slanderous 

5  per  se. 

Same:    damages:    excessive  verdict.    Where  the  words  used  were 

6  actionable  per  se,  actual  damages  may  be  awarded  without 
formal  proof  of  the  amount;  and  where  the  amount  of  verdict 
did  not  indicate  passion  and  prejudice  it  will  not  be  disturbed. 

Appeal  from  Des  Moines  District   Court. — ^Hoir.   W.    S. 

WiTiiRow,  Judge. 

Thursday,  October  24,  1912. 

Action  for  slander.  There  was  a  verdict  for  the 
plaintiff  for  $300  and  judgment  entered  thereon.  Defend- 
ant appeal8.^4jj^rm€{i. 

C.  H,  Mohland,  and  Poor  de  Poor,  for  appellant. 

Tracy  &  Tracy,  for  appellee. 

Evans,  J. — The  slanderous  words  charged  were,  "You 
are  a  son  of  a  bitch  and  a  thief."  It  is  charged  that  these 
words  were  uttered  by  defendant  to  the  plaintiff  in  the 

presence  of  other  persons.    The  contention  of 
s€:  sense  in      the  defendant  is  that  he  uttered  such  words, 

which  words  •  i        i  ,  .  . 

were  used:       not  lu  a  slaudcrous  scuse,  but  m  a  vitupera- 

tive  sense  only,  and  in  the  heat  of  anger; 
that  he  did  not  intend  to  impute  any  crime  to  the  plaintiff ; 
and  that  his  words  were  understood  by  the  hearers  as  not 
imputing  any  crime.  The  trial  court  instructed  the  jury 
that  if  the  words  were  used  only  in  a  vituperative  sense,  and 
were  only  so  understood  by  the  hearers,  that  the  use  of 
the  word  "thief"  in  such  sense  was  not  actionable  as 
slanderous.      The   defendant   contends   that   under   such    a 
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statement  of  the  law  there  should  have  been  a  directed 
verdict  in  his  favor.  There  is  much  in  the  record  in  sup- 
port of  the  contention  of  the  defendant  There  was  an 
altercation  of  words  between  the  parties  at  the  home  of  the 
defendant's  son.  The  plaintiff  was  a  comparative  stranger 
both  to  defendant  and  his  son.  He  had  come  there  with 
Louis  Dravis,  who  was  a  brother  of  Mrs.  Dick  Hinson,  the 
daughter-in-law  of  the  defendant.  There  appears  to  have 
been  some  estrangement  between  the  Dravis  and  Hinson 
families,  and  Mrs.  Dick  Hinson  had  been  either  dissuaded 
or  prevented  from  visiting  her  people.  The  plaintiff  and 
Louis  Dravis  had  come  to  invite  Mrs.  Dick  Hinson  to  see 
her  father,  who  was  then  ill.  They  came  in  a  buggy,  and 
offered  to  take  her  there  and  bring  her  back.  The  record 
indicates  that  theie  was  some  urging  on  their  part,  noir 
withstanding  the  objections  of  her  husband,  Dick  Hinson. 
This  was  construed  by  the  defendant,  Joab  Hinson  as  an 
attempt  to  steal  his  son's  wife^  This  is  his  explanation 
of  the  use  of  the  language  charged.  The  instructions  were 
such  that  the  jury  could  well  have  found  for  the  defendant 
on  this  contention. 

N^evertheless  the  language  used  was  slanderous  per  se. 
The  plaintiff  was  entitled  to  the  presumption  that  it  was 
used  and  understood  in  its  ordinary  sense.  The  burden 
J.  Samk:  '^^  upon  the  defendant  to  show  that  it  wa3 

**'****"p**°°*  used  and  imderstood  in  a  different  sense. 
Some  of  the  persons  who  were  present  at  the  altercation 
testified  to  their  understanding  of  the  meaning  intended 
by  the  defendant.  Others  did  not  testify.  We  can 
not  say  that  the  evidence  is  conclusive  in  defendant's 
favor  at  this  point.  His  own  testimony  was  such  as 
to  weaken  the  theory  of  his  counsel  and  to  leave 
the  question  as  one  fairly  for  the  jury.  Upon  the  whole 
record,  therefore,  we  think  the  defendant  was  not  entitled 
to  a  directed  verdict.  And  this  is  so  even  though  the  de- 
fendant might  have  been  entitled  to  a  directed  verdict  at 
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the  close  of  plaintiff's  evidence.  Even  if  the  court  erroi^* 
eously  overruled  defendant's  motion  at  that  time,  it  vi^ill 
not  now  avail  the  defendant  Inasmuch  as  defendant  pro- 
ceeded with  his  evidence,  such  evidence  became  a  part  of 
the  record.  If  it  cured  defects  in  plaintiff's  evidence,  it 
saved  plaintiff  the  necessity  of  curing  them  himself.  In 
passing  upon  the  sufficiency  of  the  evidence,  we  must  look 
to  the  whole  record  as  finally  made. 

II.  The  actionable  words  were  charged  to  have  been 
uttered  on  March  24,  1911,  on  a  particular  occasion.  The 
plaintiff  introduced  the  testimony  of  one  Stapleton  as  to 

a    conversation   had   between    him    and    the 
dence:  pre-       defendant    a   few    days    after   the    24th   of 

jttdicc 

March.  This  witness  testified  as  to  certain 
declarations  or  admissions  of  the  defendant,  as  follows: 
"He  said  he  told  Andreas  what  he  thought  of  him.  I  be- 
lieve he  said  he  was  a  damn  thief,  or  something  to  that 
effect''  On  cross-examination  the  following  appeared: 
*'Q.  What  did  you  understand  that  he  referred  -  to  when 
he  said  he  told  him  what  he  thought  of  him?  A.  I  didn't 
know.  I  supposed  that  he  didn't  want  him  around  there. 
I  don't  know  whether  it  was  on  account  of  being  after 
Dick's  wife.  Q.  When  lie  speaks  of  having  said  that  he 
was  a  thief  J  what  did  he  refer  to  then,  as  you  understood? 
(Objected  to  as  incompetent,  irrelevant,  and  immaterial, 
and  asking  for  an  opinion.)"  The  objection  was  sustained, 
and  complaint  is  made  of  this  ruling.  It  is  sufficient  to 
say  that  the  question  objected  to  was  a  mere  repetition 
of  the  previous  question.  Such  previous  question  was  fully 
answered.  Defendant  was  not  prejudiced  by  a  failure  to 
obtain  such  answer  a  second  time. 

III.  Complaint  is  made  of  the  last  part  of  the  fif- 
teenth instruction,  which  is  as  follows:  "And  if  you  find 
that  the  defendant  at  the  time  acted  with  malice  against 
the  plaintiff,  you  may  then  allow  such  further  amount  as 
you  may  deem  proper  by  way  of  vindictive  damages,  or 
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damages  by  way  of  punishineiit,"    Appellant  does  not  con- 
tend that  this  is  not  a  correct  statement  of 

^    Sams*  cvi* 

dence:, malice:    the    law    in    the    abstract.      His    argument 

mitigation.  ,   , 

is  that  he  had  pleaded  in  mitigation  the 
fact  that  he  had  spoken  the  words  in  anger,  under  provo- 
cation, and  that  there  was  no  evidence  of  malice,  ex- 
cept such  anger  and  opprobrious  epithets  used.  It  is 
argued,  in  substance,  that  the  same  evidence  could  not  be 
considered  by  the  jury  as  evidence  of  malice  and  also  as 
evidence  in  mitigation  of  damages.  We  can  not  sustain 
this  contention.  Anger  may  indicate  malice  and  yet  may 
properly  be  regarded  in  mitigation.  There  are  degrees  of 
malice  and  the  same  evidence  which  shows  malice  may  show 
it  also  in  reduced  degree. 

The  charge  made  against  the  plaintiff  was  slanderous 
per  86,  and  malice  was  therefore  implied.  The  plaintiff 
was  not  for  that  reason  precluded  from  proving  malice  in 

fact  For  that  purpose,  he  had  a  right  to 
submit  to  the  consideration  of  the  jury  the 
entire  conduct  and  mental  attitude  of  the  defendant  at  the 
time  of  the  publication  of  the  slanderous  words. 

IV.  It  is  urged  that  the  verdict  was  excessive,  and 
that  only  nominal  damages  should  have  been  allowed.  The 
verdict  was  $300.  The  amount  of  the  verdict  does  not 
<.  Sami:  indicate  any  passion  or  prejudice.     The  jury 

tSSS^m^'  having  found  that  the  slanderous  word  was 
^^  used  by  the  defendant  in  an  actionable  sense, 

actual  damages  were  implied,  without  any  formal  proof 
as  to  the  amount  thereof.  It  is  not  true  in  such  a  case  that 
only  nominal  damages  can  be  allowed.  The  amount  of 
damages  in  such  a  case  is  peculiarly  within  the  discretion 
of  the  jury.  McDonald  v.  Nugent,  122  Iowa,  655 ;  Davis 
V.  Mohn,  145  Iowa,  417;  Tathwell  v.  City,  122  Iowa,  54; 
Morse  v.  Printing  Co.,  124  Iowa,  708 ;  Reizenstein  v.  Clark, 
104  Iowa,  287. 

We  find  no  ground  upon  which  we  can  properly  inter- 
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fere  with  the  verdict     The  judgment  of  the  lower  oourt 
must  therefore  be — Affirmed. 


J.  A.  Euan,  Appellant,  v.  Mahaska  County. 

Public  health:   contagious  disease:  recovery  for  supplies:  statxtte. 

1  The  statute  providing  that  a  written  order  from  the  local  board 
of  health,  designating  the  person  employed  to  furnish  supplies 
or  services  to  anyone  afflicted  with  a  contagious  disease,  shall 
be  issued  before  the  services  or  supplies  are  furnished,  and  shall 
be  attached  to  the  bill  when  presented  for  payment  is  mandatory, 
a  failure  to  procure  which  will  defeat  recovery. 

Same:     certification  of  rill  for  supplies.     The  signing  of  their 

2  names  by  the  township  trustees  on  the  back  of  a  bill  for  serv- 
ices or  supplies,  furnished  a  person  afflicted  with  a  contagious 
disease,  is  not  a  certification  of  the  same  to  the  board  of  super- 
visors as  is  required  by  statute. 


Appeal   from   Mahaska   District    Court. — Hon.    John    F. 

Talbot,  Judge. 

Thubsday,  October  24,  1912. 

The  facts  are  stated  in  the  opinion. — Affirmed, 

Dan  Davis  and  McCoy  &  McCoy,  for  appellant. 

/.  0.  PaitersoUf  for  appellee. 

Shbbwin,  J. — The  appellant  was  the  duly  appointed 
general  health  physician  of  the  township  of  Garfield,  ap- 
pointed by  the  township  trustees  about  the  1st  of  April, 
1911.  On  the  8th  day  of  April,  1911,  he  was  directed  by 
Wilford  Hull,  chairman  of  the  board  of  trustees,  to  attend 
a  family  that  was  afflicted  with  diphtheria.  He  did  ren- 
der professional  service  to  said  family  by  virtue  of  said 
direction,  and  duly  presented  his  bill  for  such  service  to 


Oct  1912]         'RuAN  V.  Mahaska  Coutttt.  49 

the  township  trustees,  who  allowed  the  same,  and  it  was 
thereafter  presented  to  the  board  of  supervisors  of  the 
county  for  payment.  It  was  not  allowed  by  the  board  of 
supervisors,  and  thereafter  suit  was  brought  to  enforce 
payment  of  the  same.  Trial  was  had  in  the  district  court 
upon  the  agreed  statement  of  facts,  and  judgment  rendered 
against  the  appellant.  There  is  no  controversy  over  the 
amount  that  should  be  paid,  if  the  county  is  liable  at  alL 
The  facts  are  that  at  the  time  of  the  employment  of  the 
appellant  by  Mr.  Hull  the  township  trustees  had  held  no 
meeting  at  which  it  was  determined  that  the  family  in 
question  should  be  quarantined,  or  that  it  was  a  proper 
subject  for  public  assistance,  and,  as  we  understand  the 
record,  there  never  was  a  quarantine.  No  written  order 
authorizing  the  appellant  to  furnish  such  service  was  issued 
until  after  the  service  had  been  rendered.  The  only  ap- 
proval and  certification  of  appellant's  bill  by  the  township 
trustees  was  by  signing  their  names  on  the  back  thereof, 
accompanied  by  the  oath  of  the  township  clerk  that  the 
same  was  just  and  true  and  wholly  unpaid. 

Chapter  156,  Acts  of  the  33d  G.  A.,  repealed  several 

sections   of   the    Supplement   to   the    Code   of    1907,    and 

among  other  provisions  enacted  the  following:     '^AU  bills 

PuiLi  ^^'  supplies  furnished  and  services  rendered 

S«ioasdiMMe:  ^J  Order  of  the  mayor  or  township  clerk  as 

M^He7:  '**'      herein     provided,     ...     or    for    persons 

■^^**"  financially     unable    to     provide     for     their 

sustenance  and  care,  shall  be  allowed  and  paid  for  only'' 

on  a  certain  basis  therein  specified.    And  then  it  is  provided 

that  ^'all  services  and  supplies  furnished  to  individuals  or 

families    under   the    provisions    of    this    section    must    be 

authorized  by  the  local  board  of  health,  or  by  the  mayor 

or  township  clerk  acting  under  standing  regulations  of  such 

local    board,    and    a    written    order    therefor    designating 

the     person     or     persons     employed     to     furnish     such 

service  or  supplies,  issued  before  said  service  or  supplies 
Vol.  157  I  a.- 
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were  actually  furnished,  shall  be  attached  to  the  bill  when 
the  same  is  presented  for  audit  and  payment."  It  is  fur- 
ther provided  in  said  chapter:  "All  bills  and  expenses 
incurred  in  carrying  out  the  provisions  of  this  section  • 
.  •  shall  be  filed  with  the  clerk  of  the  local  board  of 
healtL  This  board  at  its  next  regular  meeting  or  special 
meeting  called  for  the  purpose,  shall  examine  and  audit 
the  same  and,  if  found  correct,  approve  and  certify  the  same 
to  the  county  board  of  supervisors  for  payment."  It  is  very 
evident  that  the  requirement  that  a  written  order  for  the 
performance  of  the  service,  issued  before  said  services  are 
actually  furnished,  is  a  mandatory  requirement  placed  in 
the  law  for  the  protection  of  the  public  funds.  It  is 
a  new  provision  in  the  law,  clearly  put  there  for  a  pur- 
pose. Were  we  to  construe  it  as  the  appellant  contends 
it  should  be  construed — ^that  is,  that  the  order  may  be  issued 
at  any  time — so  long  as  it  is  finally  filed  with  the  county, 
we  would  have  to  annul  the  section  by  disregarding  plain 
and  unambiguous  language,  and  this  we  have  no  authority 
to  do.  It  is  a  simple  requirement  which  can  easily  be  com- 
plied with,  if  the  proper  officers  pay  any  attention  to  the 
requirements  of  the  law  in  these  cases.  'No  reason  is 
shown  why  it  could  not  have  been  complied  with  in  this 
case,  and  we  are  of  the  opinion  that  the  trial  court  correct- 
ly held  that  there  was  such  a  disregard  of  the  statute  in 
this  respect  as  to  defeat  recovery. 

Nor   was   the   mere   signing   of   their   names   by   the 

'  trustees  on  the  back  of  the  bill  a  certifica- 

Hon  of  bill       tiou  of  the  samc  to  the  board  of  supervisors. 

for  suppicfL 

Mansfield  v.  Sac  County,  60  Iowa,  11 ;  Sloan 
V.  Webster  County,  61  Iowa,  738. 

Other  reasons  why  the  judgment  of  the  district  court 
should  be  affirmed  are  given  by  the  appellee,  but,  in  view 
of  our  conclusion  on  the  points  discussed  herein,  we  need 
not  determine  the  other  question.  The  judgment 
Affirmedm 
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J.  W.  Bbunk,  Bebtha  Wbay  and  Effa  MHiUOAN,  v. 
Babnet  B.  Bbunk,  Administrator  et  al.,  and  Eliza- 
BSTH  Bbunk,  Intervener^  Appellants. 

Wills:    CONSTRUCTION :  estate  for  life,    a  devise  of  real  and  personal 

1  property  to  the  wife  while  she  remained  testator's  widow  was 
in  effect  a  devise  to  the  widow  for  life  or  during  her  widow- 
hood, and  conferred  upon  her  no  estate  of  inheritance.  And  a 
further  provision  that  she  should  take  charge  of  everything 
and  use  it  to  the  hest  of  her  knowledge  and  ability,  without 
bond  or  security,  did  not  have  the  effect  to  render  the  estate 
one  in  fee  simple. 

Same.    The  subsequent  provisions  of  the  will  devising  a  life  estate 

2  to  the  widow,  that  in  case  she  should  remarry  she  should  have 
one-third  of  the  property  and  the  balance  should  be  divided 
among  certain  children,  she  to  have  the  use  of  the  estate  prior 
to  remarriage,  did  not  give  her  an  absolute  power  of  sale  but 
simply  the  right  to  take  and  use  the  property,  which  was  con- 
sistent with  the  life  estate  granted,  and  did  not  convert  it  into 
a  fee  simple  on  the  theory  that  there  may  not  have  been  any 
property  left  at  her  remarriage  to  be  divided. 

Costs:     apportionment.     Parties   unsuccessfully  resisting  an   appli- 

3  cation  to  set  aside  the  sale  of  an  administrator  and  for  his 
removal,  can  not  complain  of  an  apportionment  of  the  costs  and 
the  taxation  of  a  portion  against  them. 

Appeal  from  Davis  District  Court. — Hon.  M.  A.  Robebts, 

Judge. 

Thtjbsday,  Octobeb  24,  1912. 

In  a  probate  proceeding  to  set  aside  an  order  previously 
made  for  the  sale  of  real  estate  and  for  the  removal  of  the 
administrator,  the  widow  of  decedent  intervened,  claiming 
to  be  the  owner  in  fee  simple  of  the  real  estate,  the  sale  of 
which  had  been  ordered  by  the  court,  and  asking  that  the 
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will  of  her  husbandy  Salem  Brunk,  the  decedent,  be  con- 
strued and  her  rights  thereunder  be  determined  and  fixed. 
There  was  a  decree  setting  aside  the  order  of  sale,  discharg- 
ing the  administrator,  and  ordering  a  sale  of  only  so  much 
of  the  property  as  should  be  foimd  necessary  to  satisfy  the 
debts  of  the  estate  and  taxing  a  portion  of  the  costs  of  the 
proceeding  to  the  defendants  and  the  intervener.  The 
intervener  appeals  from  the  decree  so  far  as  it  determines 
her  rights  ip.  the  estate,  and  the  defendants  appeal  from  the 
provision  of  the  decree  taxing  to  them  a  part  of  the  costs. 
— Affirmed. 

John   F,   Scarborough,   for   appellants. 

Taylor  &  Ramseyer,  for  appellees. 

MoGlain,  C.  J. — ^For  the  disposal  of  the  questions 
raised  on  this  appeal,  the  following  facts  only  seem  to 
be  material:  In  1905,  Salem  Brunk  executed  his  last  will 
in  the  following  terms: 

First.  I  will  all  of  my  real  estate  and  personal  prop- 
erty to  my  wife  Elizabeth  Brunk,  while  she  remains  my 
widow. 

Second.  If  she  should  fail  to  be  my  widow  during  her 
lifetime,  she  is  to  have  one-third  of  all  my  real  estate  and 
personal  property  and  the  balance  is  to  be  divided  equally 
between  my  children,  with  the  exception  of  the  following: 
My  eldest  son,  J.  W.  Brunk,  is  to  pay  the  other  heirs  out 
of  his  part  for  property  received  when  he  was  married 
in  his  21st  year,  four  hundred  dollars  ($400.00)  and  for 
property  and  surety  debts  for  him  since  $250.00,  total 
$650.00.  And  my  second  son  John  Hj  Brunk  is  to  pay 
out  of  his  part  $110.00,  and  my  third  son  Ira  Brunk,  is 
to  pay  one  thousand  and  three  hundred  dollars  for  furniture 
store  I  furnished  him  with  in  the  year  1901  and  on  other 
property  and  security  debts.  Total  $1,300.  My  wife  is 
to  take  charge  of  everything  and  use  to  the  best  of  her 
knowledge  without  any  bond  and  security,  and  that  all  that 
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is  left  at  her  second  marriage  or  death  is  to  be  divided 
as  stated  above  if  there  is  that  much  left,  and  if  the  prop- 
erty should  decrease  in  the  proportionment. 

This  will,  on  the  death  of  the  testator,  was  duly 
probated.  On  intervener's  application  for  a  construction 
of  the  will,  the  court  held  that,  not  having  married,  she 
was  entitled  to  a  life  estate  only  in  the  land  described  in 
the  will.  Her  contention  is  that  she  became  the  fee-simple 
owner,  or,  if  not  the  owner  in  fee  simple,  that  she  had, 
in  addition  to  a  life  estate,  an  absolute  power  of  disposal 
of  the  property. 

L     The  first  paragraph  plainly  amounts  to  a  devise 
for  life  subject  to  a  condition  with  reference  to  marriage. 
As  she  has  not  married,  she  has  only  a  life  estate  unless 
X.  wni.:  con.      ^«  provisious  of  the  sccoud  paragraph  are 
ttute%        to  be  80  construed  as  to  indicate  an  intention 
^^  on  the  part  of  the  testator  that  his  widow 

shall  take  the  property  absolutely.  The  language  of  the 
first  paragraph  is  not  broader  in  its  effect  than  a  devise 
to  the  widow  for  life  or  during  widowhood.  She  could 
not  remain  his  widow  after  her  death,  and  the  devise 
therefore  conferred  upon  her  no  estate  which  could  pass  by 
inheritance. 

The  contention  for  the  widow  is,  however,  that  the 
provisions  in  the  latter  portion  of  the  second  paragraph 
show  the  intention  of  the  testator  to  have  been  that 
she  was  to  have  such  absolute  power  of  disposal  as  would 
preclude  any  interest  of  the  heirs  in  the  property,  and 
therefore  would  render  the  estate  in  effect  one  in  fee 
simple.  But  we  think  the  language  used  can  not  be  given 
any  such  construction.  The  widow  is  authorized  'Ho  take 
charge  of  everything  and  use  to  the  best  of  her  knowledge 
without  any  bond  and  security.^'  Evidently  the  power  to 
take  charge  of  and  use  the  property  is  consistent  with  a 
life  estate  and  inconsistent  with  an  estate  in  fee  •  simple, 
in  view   of   preceding  provisions   of   paragraph   2,   which 
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plainly  contemplate  a  distribution  of  the  property  among 
the  testator's  heirs  after  the  marriage  or  death  of  the 
widow. 

The  cases  of  Paxton  v.  Paxton,  141  Iowa,  96,  and 
Hamilton  v.  Hamilton,  149  Iowa,  321,  especially  relied 
upon  by  counsel  for  appellants,  are  plainly  uot  in  point. 
In  both  of  these  cases,  it  is  conceded  that  even  the  expressed 
or  implied  addition  of  a  power  of  disposal  to  a  life  estate 
does  not  show  an  intention  to  create  an  estate  in  fee 
simple,  unless  such  power  of  disposal  is  so  absolute  and 
unlimited  as  to  preclude  any  limitations  of  the  interest 
of  the  devisee  dependent  upon  the  continuance  of  his  or 
her  life.  Plainly,  in  this  case,  power  of  disposal  abso- 
lutely without  limitation  or  condition  is  not  conferred,  but 
only  a  power  to  take  and  use  which  is  consistent  with,  rather 
than  repugnant  to,  a  grant  for  life. 

II.  The  only  language  in  the  second  paragraph  suggest- 
ing a  power  of  disposal  in  addition  to  a  life  estate  is  that 
which  implies  inferentially,  as  it  is  contended,  that  there 

may  not  be  any  property  left  on  the  second 
marriage  or  death  of  the  widow  to  be  di- 
vided as  contemplated  in  the  first  portion  of  the  second 
paragrapL  This  language  would  be  persuasive  if  added  to 
a  provision  authorizing  sale  of  the  property  by  the  widow; 
but  no  such  provision  is  to  be  found  in  any  portion  of  the 
will.  It  must  be  conceded  that  the  language  is  ambiguous 
but  mere  ambiguity  in  itself  is  not  sufficient  to  convert  what 
would  otherwise  be  plainly  the  devise  of  a  life  estate  into 
a  devise  in  fee  simple.  It  may  be  that,  if  the  widow  had 
remarried  and  taken  one-third  of  the  real  estate  remaining 
undisposed  of  at  the  time  of  the  testator's  death,  the  balance 
would  not  have  been  sufficient  to  enable  the  sons  named 
in  the  second  paragraph  to  pay  to  the  other  heirs  out  of 
their  portions  the  sums  required  to  be  paid  by  them,  and 
that  testator  intended  some  readjustment  of  the  interest  of 
the  heirs  in  view  of  such  contingency.     However, this  may 
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be,  we  are  satisfied  that  the  will  does  not  confer  upon  the 
widow  any  power  in  addition  to  that  of  taking  charge  of 
the  property  and  using  it;  such  power  being  consistent 
with  and  not  in  addition  to  that  involved  in  the  devise  to 
her  of  a  life  estate.  We  think,  therefore,  that  the  court 
did  not  err  in  limiting  the  widow's  interest  to  one  for  life, 
without  any  other  right  in  the  property  than  that  con- 
ferred upon  her  by  the  devise  of  such  interest 

The  complaint  as  to  taxation  of  a  portion  of  the 
costs  to  the  defendants  is  not  well  founded.  Plaintiffs 
sought  to  have  set  aside  a  previous  order  of  the  court  di- 
3.  CoiTs:  appor-  rcctiug  the  Sale  of  the  .entire  property  and 
tionmciit  ^^  rcmoval  of  the  administrator.     The  de- 

fendants resisted  the  granting  of  this  relief  and  were  un- 
successful. We  see  no  reason  why  they  should  not  pay  a 
portion  of  the  costs,  and  there  is  nothing  in  the  record  to 
indicate  that  the  apportionment  was  unreasonable. 

The  decree  of  the  trial  court  is — Affirmed. 


Ida  Swishes,  Appellant,  v.  Esthes  M.  Swishes,  et  aL 
and  the  Citizens  Savings  Bank  and  Fibst  N^ational 
Bank  of  Iowa  Citt,  Interveners,  Appellees. 

Tmstil    EQUITABLE  CONVERSION.    A  conveyancc  of  property  in  trust 

1  for  specified  purposes  with  no  imperative  direction  that  the 
trustees  shall  sell  the  same,  though  containing  simple  authority 
to  sell,  will  not  effect  an  equitable  conversion  of  the  real  prop- 
erty into  personalty. 

Same:    trust  deeds:    grantee  as  beneficiary:    effect.     A  person 

2  can  not  hold  the  legal  title  to  real  property  in  trust  for  his 
own  benefit:  So  that  a  trust  deed  naming  one  of  the  grantees 
as  a  beneficiary  vests  in  him  the  entire  title  to  his  undivided 
interest  or  share  in  the  property. 

Exemptions:    burial  lot  :  extent  of  exemption.    Under  the  statutes 

3  there  is  exempt  to  the  head  of  a  family  his  interest  in  a  public 
or  private  burying  ground,  and  upon  his  death  the  same  con- 
tinues exempt  to  the  family  from  liability  for  his  debts. 
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Same:    homestead:  extent  of  exemption.    The  homestead  of  evexy 

4  family,  whether  owned  by  the  husband  or  wife,  is  exempt  from 
execution  and  sale,  except  where  there  is  an  express  statutory 
provision  otherwise;  and  this  exemption  is  for  tht  benefit  of 
every  member  of  the  family. 

Same:     devise  of   homestead:    exemption.     The  acceptance  of   a 

5  devise  of  the  homestead  by  the  surviving  spouse  will  not  destroy 
its  exempt  character  in  the  hands  of  such  devisee;  and  it  is 
not  subject  to  the  general  debts  of  the  testator,  but  only  such 
as  are  specially  provided  for  by  statute.  The  only  instance  in 
which  general  creditors  may  resort  to  the  homestead  of  a  de- 
ceased person  is  when  he  left  no  spouse  and  no  issue. 

Appeal  from  Johnson  District  Court, — Hon.  R  P.  Howbll, 

Judge. 

Friday,  October  25,  1912. 

The  opinion  states  the  case. — Affirmed  in  part;  Re* 
versed  in  part. 

Ball  &  Ball,  for  appellant. 

0.  A.  Byington,  and  Ranch  &  Bradley,  for  appellees. 

Weaver,  J. — A.  E.  Swisher  of  Iowa  City,  died  testate 
August  29,  1909,  survived  by  his  wife,^  Ida  F.  Swisher, 
and  several  minor  children.  By  the  terms  of  his  will,  after 
bequests  to  his  children,  to  be  paid  from  proceeds  of  life 
insurance,  the  testator  provides  for  his  wife  as   follows: 

(5)  I  will  and  devise  to  my  wife,  Ida  F.  Swisher, 
all  the  balance  and  remainder  of  the  proceeds  of  life  in- 
surance on  my  life,  including  accident  insurance.  I  also 
will  and  devise  to  my  wife,  Ida  F.  Swisher,  absolute,  my 
homestead  where  I  now  reside,  being  the  northeast  one- 
fourth  of  out  lot  one  in  Iowa  City,  Iowa.  Also  all  books, 
pictures,  furniture  and  household  goods,  in  said  house  and 
home  at  the  time  of  my  death.  I  also  devise  to  my  said 
wife,  horse,   carriages   and  contents  of  the  barn  on   said 
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homestead.  I  also  will  and  devise  to  my  wife,  Ida  F. 
Swisher,  all  the  remainder  of  my  estate  of  every  kind. 
Knowing  she  will  make  fair  distribution  among  our  chil- 
dren when  distribution  shall  be  made. 

The  benefit  of  the  foregoing  devise  has  been  formally 
accepted  by  the  surviving  wife,  and  her  acceptance 
has  been  duly  filed  and  entered  of  record  in  the  proper 
court  After  the  probate  of  this  will,  the  Citizens  Savings 
&  Trust  Company  and  the  First  National  Bank  of  Iowa 
City  filed  claims  against  the  estate  on  account  of  alleged 
items  of  indebtedness  which  are  still  unpaid.  After  the 
death  of  the  testator  the  widow  caused  her  homestead,  be- 
ing the  same  which  the  family  was  occupying  at  the  date 
of  her  husband's  decease,  to  be  designated  and  its  boundaries 
to  be  marked  by  permanent  visible  monuments  and  a  plat 
thereof  recorded  as  provided  by  law.  Thereafter  and  pend- 
ing the  settlement  of  the  estate,  plaintiff  instituted  this 
action  in  which  the  children  and  heirs  of  A.  £.  Swisher 
were  made  defendants.  In  her  petition  she  alleges  that,  at 
the  time  of  the  death  of  A.  E.  Swisher,  he  owned  the 
property  which  she  has  since  had  platted  as  her  homestead 
as  above  stated,  also  certain  other  real  estate,  including 
an  undivided  one-fifth  part  of  certain  lands  formerly  owned 
by  his  father,  Benjamin  Swisher.  Under  the  provisions 
of  her  husband's  will  and  of  the  statutes  of  the  state 
applicable  to  the  situation  she  asserts  title  to  the  homestead 
and  a  one-third  part  in  value  of  all  other  real  estate  left 
by  the  deceased,  free  and  clear  of  the  demands  and  claims 
of  his  creditors,  and  she  asks  a  decree  confirming  her  said 
claim  of  right  and  quieting  the  title  in  her  accordingly.  In 
this  proceeding  the  creditors  above  named  intervened,  ad- 
mitting that  plaintiff  was  entitled  to  hold,  free  from  liabil- 
ity for  payment  of  their  debts,  a  third  share  in  all  the 
real  estate  of  which  her  husband  died  seised,  but  denying 
her  right  to  any  other  or  greater  interest  in  the  property 
occupied  as  a  homestead.   In  other  words,  they  concede  her 
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a  widoVs  one-third  share  in  all  the  real  estate,  but  deny  that 
the  statute  or  the  will  operates  to  give  her  any  other  or 
greater  right  in  the  homestead.  In  the  next  place,  they 
aver  that  the  right  or  interest  which  A.  E.  Swisher  held  in 
the  land  derived  from  Benjamin  Swisher  as  aforesaid  is 
for  the  purposes  of  this  case  to  be  treated  as  personalty, 
and  not  as  realty,  and  plaintiff's  right  to  any  share  therein 
is  subject  to  the  claims  of  the  testator's  creditors.  The 
trial  court  found  for  the  interveners  upon  both  of  these 
issues,  and  decreed  that  as  against  the  claims  of  these 
creditors  plaintiff  had  waived  her  homestead  rights  in  the 
premises,  and  that  the  extent  of  her  right  in  the  real 
estate  left  by  her  husband  is  the  one-third  thereof,  which, 
if  she  so  elects,  may  be  so  set  off  or  assigned  to  her  as  to 
include  the  homestead.  Erom  this  decree  the  widow  appeals. 
I.  Turning  first  to  the  issue  upon  the  nature  of  plain- 
tiff's right,  if  any,  in  the  land  held  by  her  deceased  husband 
under  a  conveyance  made  to  him  by  his  father,  Benjamin 
Swisher,  it  appears  from  the  record  that  prior  to  his 
death,  which  occurred  in  1885,  Benjamin  Swisher,  with  the 
apparent  purpose  of  making  an  equitable  distribution  of 
his  estate,  conveyed  a  considerable  quantity  of  land  to  his 
sons,  Lovell  Swisher  and  A.  E.  Swisher,  by  deed  with 
covenants  of  waranty,  but  declaring  therein  that  the  con- 
veyance was  in  trust  for  the  following  purposes  and  upon 
the  following  conditions: 

(1)  That  said  trustees  execute  to  the  grantor  a  promis- 
sory note  for  $8,000  bearing  yearly  interest  and  to  become 
due  in  five  years. 

(2)  That  they  also  execute  and  deliver  to  the  grantor 
a  mortgage  on  the  land  to  secure  the  payment  of  the 
note. 

(3)  That  the  trustees  should  not  be  personally  liable 
for  the  payment  of  said  note. 

The  remaining  provisions  we  quote  in  the  language  of 
the  instrument,  as  foUows: 
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(4)  Said  Lovell  Swisher  and  A.  E.  Swisher^  trustees, 
shall  have  full,  complete  and  absolute  control  of  said  real 
estate  with  authority  to  lease,  work,  farm  or  in  any  way 
manage  or  control  same  as  in  their  judgment  may  be  deemed 
best.  The  said  trustees  are  also  authorized  and  empowered, 
if  they  deem  best,  to  cut  and  dispose  of  all  wood  and  timber 
upon  all  of  the  said  real  estate,  except  what  may  be  on  the 
following  described  tracts,  to  wit:  fifteen  acres  off  of 
the  east  side  of  the  southwest  quarter  of  the  northeast 
quarter  also  on  the  southeast  quarter  of  the  northeast  quarter 
all  in  section  seven,  township  81,  range  7.  They  are  also 
authorized  and  empowered  to  make  all  necessary  improve- 
ments and  repairs  upon  the  said  property,  premises,  build- 
ings, fences,  etc.,  as  may  in  their  judgment  be  deemed  best. 

(5)  Said  trustees,  Lovell  Swisher  and  A.  E.  Swisher, 
are  also  authorized  and  empowered  to  sell  and  convey  and 
they  have  full  and  complete  power  to  sell  and  in  them 
only  is  vested  the  power  to  sell  and  convey  said  real  estate 
and  they  are  empowered  to  pass  by  their  deed  as  such 
trustees  a  full  and  complete  title  to  said  real  estate.  And 
in  case  of  the  death  of  either  of  said  trustees  the  survivor 
is  fully  authorized  and  empowered  to  sell  and  pass  the 
title  to  said  real  estate  remaining  unsold  at  such  time. 
And  further  in  case  of  the  death  of  both  of  said  trustees 
before  the  sale  of  any  part  or  all  of  said  real  estate,  then 
and  in  that  case  the  authority  and  power  to  sell  and  convey 
said  real  estate  unsold,  shall  pass  to  my  legal  heirs. 

(6)  In  case  of  sale  of  said  real  estate  by  the  said 
trustees  aforesaid  or  in  case  of  their  death,  by  heirs  as 
aforesaid,  the  above  note  of  $8,000.00  shall  be  first  paid 
in  fuU  and  in  case  of  sale  of  any  part  of  said  real  estate 
as  aforesaid,  as  to  that  part  sold,  the  said  Benjamin 
Swisher  or  the  holder  of  the  above  eight  thousand  dollar 
mortgage  shall  release  the  part  so  sold  from  the  lien  of 
said  mortgage  upon  the  proceeds  of  said  sale  being  applied 
upon  the  payment  of  said  note  aforesaid. 

(7)  The  proceeds  of  said  real  estate  when  sold  or 
of  the  income  therefrom  before  sale,  after  the  payment  of 
the  interest  on  said  note,  the  taxes  on  the  land,  all  repairs 
and  improvements  made  on  the  premises  and  all  charges 
hereinafter  mentioned  and  after  the  payment  of  the  note 
of  $8,000.00  aforesaid,  shall  be  by  said  trustees  distributed 
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as  follows,  to  wit:  To  Lovell  Swisher  or  his  heirs,  to  A.  E. 
Swisher  or  his  heirs,  to  Benjamin  F.  Swisher  or  his  heirs, 
to  Catharine  Barrard  or  her  heirs,  to  Stephen  A.  Swisher 
or  his  heirs,  to  John  P.  Swisher  or  his  heirs,  to  each  of  the 
above  a  one-seventh  part  and  to  Elizabeth  Cloud  and  Marie 
Cloud  or  their  children  each  a  one-fourteenth  part. 

(8)  All  interest  upon  the  note  aforesaid,  all  expenses 
for  improvements  and  repairs  made  upon  said  real  estate 
by  said  trustees,  all  taxes  upon  said  lands  or  premises,  and 
all  expense  incurred  in  the  execution  of  this  trust,  together 
with  reasonable  compensation  to  said  trustees  in  executing 
said  trust,  shall  be  a  lien  upon  all  said  real  estate  for  the 
payment  of  all  the  items*  and  expenses  aforesaid  and  in 
case  the  income  from  said  real  estate  is  not  sufficient  to 
pay  said  expenses,  the  balance  remaining  after  exhausting 
said  income  shall  be  borne  and  paid  by  all  the  parties 
herein  mentioned  (except  the  aforesaid  grantor)  in  the 
proportion  and  share  as  their  interest  is  set  out  aforesaid. 

(9)  The  share  and  portion  of  the  proceeds  of  said 
real  estate  coming  to  said  Elizabeth  Cloud  and  Marie  Cloud, 
the  said  trustees  shall  keep  at  interest  until  they  attain  the 
age  of  their  majority.  The  share  coming  to  each  of  them 
the  said  trustees  shall  invest  in  loans  for  them,  and  for 
said  investments  or  for  the  care  of  said  fund  they  shall 
pay  said  trustees  reasonable  compensation.  And  in  case  of 
the  death  of  either  of  them  without  children  leaving,  the 
share  that  would  have  gone  to  said  deceased  one  shall  go 
to  the  survivors,  and  in  case  of  the  death  of  both  of  them 
without  children  leaving,  then  the  share  that  would  have 
gone  to  them  shall  go  to  the  legal  heirs  of  Benjamin 
Swishen 

It  is  conceded  that  the  interest  which  Elizabeth  Cloud 
and  Marie  Cloud  acquired  under  the  foregoing  deed  had 
been  conveyed  to  Lovell  Swisher  and  A.  E.  Swisher  prior 
to  the  tatter's  death.  It  is  also  conceded  that  John  P. 
Swisher  died  intestate  after  the  death  of  Benjamin  Swisher, 
leaving  his  interest  to  be  divided  among  the  other  heirs. 
It  is  the  theory  of  the  interveners,  and  such  appears  to 
have  been  the  view  of  the  trial  court,  that  said  conveyance 
and  the  terms  and  conditions  thereof  operated  to  work  an 
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equitable  conversion  of  the  land  into  personalty,  and  that 
the  only  right  which  A.  E.  Swisher  acquired  therein  was 
the  right  to  share  in  the  income  therefrom  and  in  the 
proceeds  of  a  sale  thereof.  That  real  estate  may  undergo 
equitable  conversion  into  personalty  under  certain  condi- 
tions of  fact  is  too  well  established  to  require  citation  of 
authorities.  Whether  that  effect  follows  in  the  case  here 
presented  depends  upon  the  nature  and  validity  of  the  trust 
and  the  nature  and  extent  of  the  powers  conferred  upon  the 
trustees.  Turning  again  to  the  deed,  we  find  that  it  clearly 
conveys  the  title  to  the  trustees  named;  it  grants  to  them 
authority  to  use,  lease,  and  control  the  land,  to  cut  timber 
thereon,  and  to  make  necessary  improvements;  it  authorizes 
them  to  sell  and  convey  the  land,  and,  upon  the  death  of 
both  trustees  without  having  exercised  that  power,  it  should 
pass  to  the  legal  heirs  of  the  testator  who  were  in  such 
contingency  given  like  power  and  charged  with  like  trusts. 
If  a  sale  was  made,  the  proceeds  were  to  be  divided  in 
equal  shares  between  the  living  children  of  the  grantor  and 
the  representatives  of  those  who  might  then  be  dead.  It  will 
be  observed  that  no  date  or  time  is  fixed  when  this  trust  or 
power  is  to  terminate.  It  is  not  made  to  depend  upon  the 
happening  of  any  event  determinate  or  indeterminate.  It 
does  not  cease  upon  the  death  of  the  trustees,  but  passes 
from  them  to  the  heirs  of  the  grantor.  No  direction  or 
obligation  is  laid  upon  the  trustees  to  sell  the  land,  and, 
so  far  as  expressed  in  the  language  of  the  grant,  they  could 
continue  to  hold  the  property  indefinitely.  The  sale,  if  any 
be  made,  and  the  time  and  terms  thereof  are  left  solely  to 
their  discretion.  The  sole  beneficiaries  of  the  trust  are 
named  in  the  deed  (being,  as  we  understand  it,  all  the 
grantor's  heirs  expectant  then  living),  and  among  these 
beneficiaries  are  the  trustees  themselves. 

In  our  opinion  a  conveyance  upon  such  terms  does 
not  work  an  equitable  conversion  of  the  property  conveyed 
80  far  as  the  grantees  are  concerned.     That  effect  follows 
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only  where  by  the  express  terms  of  the  instrument  or  by 

necessary  implication  therefrom  a  sale  of  the 
equitable  property    is    imperatively    required.      Hamr 

conversion.  ^      ^       •'  ^.^^  ^ ,       r\      t       i 

son  V.  Hanson,  149  Iowa,  84;  Darlington  v. 
Darlington,  160  Pa.  66  (28  Atl.  603)  ;  In  re  Foxs  Estate, 
62  N.  Y.  630  (11  Am.  Eep.  761) ;  James  v.  Throckmorton, 
67  Cal.  368;  Neely  v.  Grantham,  58  Pa.  433;  Cooke  v. 
Piatt,  98  N.  Y.  36;  3  Pomeroy's  Equity  (3d  Ed.)  section 
1160. 

The  deed  from  Benjamin  Swisher  unquestionably 
grants  the  power  of  sale,  but  we  read  it  in  vain  to  find 
any  requirement  of  sale.  On  the  contrary,  it  seems  to 
treat  the  power  of  sale  as  discretionary  only  and  to  con- 
template its  indefinite  continuation  in  the  heirs  of  the 
grantor  after  the  death  of  the  trustees  named  in  the  deed. 
It  is,  to  say  the  least,  an  open  question  whether  such  a 
trust  is  of  any  validity,  or,  if  valid,  whether  it  is  more 
than  a  mere  naked  trust  by  virtue  of  which  the  trustees 
take  no  more  than  the  legal  title  to  the  property  of  which 
the  children  or  heirs  of  the  grantor  named  in  the  deed  are 
the  beneficial  owners.     See  Cooke  v.  Piatt,  supra. 

In  the  case  at  bar,  however,  we  need  only  to  consider 
the  effect  of  this  deed  as  it  relates  to  the  grantee  A.  E. 
Swisher.     As  we  have  already  noted,  he  is  by  the  terms  of 

the  deed  not  only  made  a  trustee,  but  is  by 
deeds':  the   Same   instrument  named   as   one   of   the 

beneficiary:       bcneficiaries  of  the  trust.    The  necessary  effect 

effect.  ^  ^  ^  *^ 

of  making  him  a  trustee  for  his  own  benefit 
was  to  vest  him  with  the  entire  title  and  estate  in  and  to 
his  fractional  or  undivided  interest  or  share  in  the  property. 
As  grantee  in  the  deed  he  acquired  the  legal  title,  and  as  a 
beneficiary  of  the  trust  he  acquired  the  equitable  title  or 
right  to  share  in  the  distribution  and  the  union  of  the  legal 
and  equitable  title  in  the  same  person  leaves  nothing  out- 
standing upon  which  the  trust  or  delei^ated  power  can 
operate.     That  a  person  can  not  hold  the  legal  title  to  land 
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in  trust  for  his  own  personal  benefit  is  a  proposition  which 
inheres  in  the  very  nature  of  trusts.  Woodward  v.  James, 
115  N.  Y.  357  (22  N.  E.  150)  ;  Tiedeman's  Real  Property, 
section  612;  Mason  v.  Mason's  ExWs,  2  Sandf.  Ch.  (N.  Y.) 
432 ;  Wills  v.  Cooper,  25  N.  J.  Law,  137 ;  Bolles  v.  Trust 
Co.,  27  N.  J.  Eq.  308.  In  other  words,  the  effect  of  the 
conveyance  from  Benjamin  Swisher  is  to  sink  or  merge  the 
equitable  right  or  title  of  A.  E.  Swisher  in  the  legal  estate 
conveyed  to  him  by  the  deed,  and  the  entire  estate  is  vested 
in  such  grantee  to  the  extent  of  his  proportionate  share  in 
the  property.  In  principle  this  case  is  quite  identical  with 
Mason  V.  Mason,  supra.  In  that  case  the  owner  of  prop- 
erty devised  it  in  trust  to  three  named  trustees,  one  of 
whom  was  George  Jones.  By  the  terms  of  the  trust  George 
Jones  was  made  one  of  the  beneficiaries  in  the  distribution 
of  a  surplus  fund  which  was  to  be  divided  in  the  final 
settlement  of  the  trust  estate.  In  adjusting  the  rights  of 
the  parties  the  court  there  says :  "In  regard  to  Gteorge  Jones, 
who  in  this  instance  is  a  beneficiary  of  the  trust,  the  only 
consequence  is  that  he  takes  a  legal  and  not  an  equitable 
estate  in  his  proportion  of  the  surplus  to  be  distributed." 
In  Bolles  v.  Trust  Co.,  supra,  the  rule  is  stated  as  follows: 
*^here  there  is  a  devise  to  trustees  one  of  whom  is  to 
take  a  beneficial  interest  in  the  trust  property,  he  takes  a 
legal  estate  to  the  extent  of  such  interest."  The  rule  thus 
stated  is  recognized  by  all  the  authorities  to  which  our 
attention  has  been  called.  To  the  extent,  therefore,  of  his 
proportionate  interest  or  share,  A.  E.  Swisher  died  seised 
of  a  heritable  estate  in  the  lands  conveyed  by  Benjamin 
Swisher. 

II.     In  the  foregoing  statement  of  the  case  we  have 

omitted  to  note  that  among  the  items  of  the  property  left 

3.  ExEMFTioifs:      ^y  *^®  deceased  is  a  burial  lot  in  the  ceme- 

SteSt  of'         ^^  ^^  Iowa  City,  and  plaintiff  in  her  peti- 

excmption.         ^j^^  alleges  that  the  title  to  this  lot  has  been 

vested  in  her  by  the  terms  of  the  will  free  from  liability  for 
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her  husband's  debts,  and  asks  that  such  exemption  be  estab- 
lished and  confirmed  by  the  court's  decree.  The  trial  court 
in  disposing  of  the  case  failed  to  make  any  mention  of 
this  feature  of  plaintiff's  claim,  and  upon  the  face  of  the 
decree,  if  literally  construed,  there  is  room  for  doubt 
whether  the  intervening  creditors  may  not  subject  two- 
thirds  of  this  lot  to  the  payment  of  their  claims.  Although 
counsel  for  appellees  do  not  argue  the  question,  we  think 
it  safe  to  assume  it  is  not  proposed  or  intended  to  assert 
any  claim  adverse  to  appellant's  title  to  the  resting  place 
of  her  dead.  Under  the  law  of  this  state  the  creditor's 
pursuit  of  his  debtor  is  supposed  to  stop  at  the  grave.  To 
that  end  our  statutory  exemptions  from  execution  for  the 
benefit  of  the  head  of  a  family  include  ''an  interest  in  a 
public  or  private  burying  ground"  (Code,  section  4008)  ; 
and  it  would  seem  that  here  at  least  is  one  right  or  pri- 
vilege which  an  unfortunate  debtor  does  not  waive  by  dy- 
ing. The  very  purpose  of  the  act  is  to  secure  him  and  to 
his  family  a  place  of  final  earthly  repose  which  shall  be 
sacred  against  intrusion  by  the  sheriff  and  the  bill  collector, 
and  so  far  as  we  know  that  right  has  never  been  denied  by 
the  courts  of  this  state.  The  omission  in  the  decree  below 
of  any  provision  sustaining  this  exemption  is  without  doubt 
the  result  of  an  oversight  in  framing  the  record  entry — an 
error  which  will  be  corrected  as  a  matter  of  course  before 
the  case  is  finally  disposed  of. 

III.  As  will  be  seen  by  the  foregoing  statements,  the 
interveners  concede  plaintiff's  right  to  hold  the  one-third 
of  the  real  estate  and  confine  their  efforts  to  a  denial  of 

her  claim  to  any  greater  interest  in  the  home- 
stead- exunt     stead.     This  concession  eliminates  the  other 

of  exemption. 

real  estate  from  the  field  of  controversy,  and 
we  shall  therefor  limit  our  investigation  to  the  single  ques- 
tion whether,  under  the  circumstances — ^none  of  which  are 
in  dispute — the  intervening  creditors  are  entitled  to  subject 
two-thirds  of  the  value  of  the  homestead  to  the  payment 
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of  their  claims  against  the  deceased.  The  alleged  right  to 
resort  to  the  homestead  for  the  payment  of  these  debts  is 
based  upon  the  proposition  that,  while  the  widow  and  her 
children  would  have  been  entitled  to  hold  this  property 
absolutely  exempt  from  the  claims  of  her  deceased  hus- 
band's creditors  had  he  died  without  will,  yet  as  he  did 
leave  a  will  giving  her  the  title,  and  she  accepted  it,  she 
thereby  waived  the  exemption  and  exposed  her  home  to 
levy  and  sale  at  the  demand  of  said  creditors.  The  propo- 
sition thus  stated  is  a  novel  one  in  this  court,  and  its  answer 
involves  a  reading  and  construction  of  the  statute  which 
creates  and  defines  all  rights  of  homestead.  The  keynote 
of  that  statute  is  found  in  the  opening  section  thereof, 
which  reads  as  follows:  "The  homestead  of  every  family, 
whether  owned  by  husband  or  wife,  is  exempt  from  judicial 
sale. where  there  is  no  special  declaration  of  the' statute  to 
the  contrary."  Code,  section  2972.  The  exemption,  it 
will  be  noted,  is  not  merely  for  the  benefit  of  the  husband 
or  wife  alone,  but  for  the  family  of  which  they  are  a  part. 
It  was  unquestionably  within  the  power  of  the  Legislature 
to  make  that  exemption,  unlimited,  absolute,  and  without 
exception,  and  this  is  the  clear  effect  of  the  provision  we 
have  just  quoted,  subject  only  to  the  restrictions  found  in 
the  last  clause.  Stated  otherwise,  the  statute  clothes  the  fam- 
ily homestead  with  absolute  exemption  from  the  claims  of 
the  creditors  save  only  in  cases  where  the  Legislature  has 
expressly  withheld  that  protection.  If  then  in  any  case  a 
creditor  asserts  the  right  to  subject  the  homestead  of  his 
debtor  to  the  payment  of  his  claim  against  husband  or 
wife,  that  demand  will  be  refused  and  the  right  denied 
unless  he  can  point  out  some  statutory  exception  within  the 
terms  of  which  he  brings  himself. 

{leading  the  statute  through  section  by  section,  we  find 
the  following  exceptions  from  the  sweeping  effect  of  the 
homestead  exemption:  (1)  The  homestead  may  be  con- 
veyed or  incumbered  where  the  husband  and  wife  join  in 
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the  execution  of  the  same  joint  instrument  for  that  pur- 
Same-  iK)se.     Code,  section  2974.      (2)   It  may  be 

homStcad:  made  subject  to  mechanics'  liens  for  labor  and 
exemption.  materials  furnished  exclusively  for  its  im- 
provement. Code,  section  2975.  (3)  It  may  be  subjected 
to  the  payment  of  debts  contracted  prior  to  its  acquisition 
and  for  debts  created  by  written  contract  expressly  stipu- 
lating for  such  liability  and  signed  by  both  husband  and 
wife.  Code,  section  2976.  The  foregoing  provisions  con- 
stitute and  include  every  statutory  exception  to  the  exempt 
character  of  the  homestead  so  long  as  the  owner  lives  and 
does  not  abandon  it.  Concerning  the  effect  of  the  owner's 
death  it  is  further  provided  that:  (4)  Upon  the  death  of 
either  husband  or  wife  the  survivor  may  continue  to  pos- 
sess and  occupy  the  homestead  until  it  is  otherwise  disposed 
of  according  to  law,  and  the  setting  off  the  survivor's  share 
in  the  real  estate  of  the  deceased  spouse  is  a  disposal  of 
the  homestead  within  the  meaning  of  this  provision.  The 
survivor  may  elect  to  retain  the  homestead  for  life  in  lieu 
of  such  share,  but  if  there  be  no  survivor  the  homestead 
descends  to  the  issue  of  the  husband  or  wife  exempt  from 
the  antecedent  ddbts  of  their  own  or  of  their  deceased 
parents.  Code,  section  2985.  (6)  //  there  be  no  such 
survivor  or  issue,  it  may  be  sold  for  the  payment  of  debts 
without  reference  to  its  homestead  character.  Code,  section 
2986.  (6)  Subject  to  the  rights  of  the  surviving  husband 
or  wife  the  homestead  may  be  devised  like  other  real  estate 
of  the  testator.  Code,  section  2987.  If  the  interveners  in 
this  case  have  any  right  to  enforce  their  claims  against  the 
homestead  of  the  testator,  it  must  be  found  somewhere  in 
the  six  sections  of  the  statute  above  cited,  or  in  the  statute 
of  wills,  in  which  it  is  provided  that  any  person  of  full  age 
and  sound  mind  may  dispose  of  his  property  by  will  sub- 
ject to  the  rights  of  homestead  and  exemptions  created  by 
law  and  the  distributive  share  given  by  law  to  the  sur- 
viving spouse,  but  where  the  survivor  is  made  a  devisee  it 
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shall  be  presumed,  unless  the  intention  is  clear  and  explicit 
to  the  contrary,  that  such  devise  is  in  lieu  of  such  dis- 
tributive share,  homestead  and  exemptions.  Code,  section 
3270. 

Do  these  sections  or  either  of  them  expressly  or  im- 
pliedly provide  that  a  widow's  acceptance  of  a  devise  to  her 
of  the  exempt  property  shall  have  the  effect  to  destroy  its 
exempt  character  in  her  hands  and  subject  it  to  sale  for 
the  satisfaction  of  debts  not  one  of  which  comes  within  the 
favored  classes  mentioned  by  the  statute,  and  not  one  of 
which  was  contracted  upon  credit  of  its  ownership  by  the 
debtor?  Certainly  no  such  provision  is  to  be  found  in  the 
express  language  of  the  statute.  Can  such  meaning  be  ex- 
tracted from  it  by  any  fair  implication  or  reasonable  con- 
struction? This  inquiry  must  be  answered  with  due  defer- 
ence to  the  well-established  rule  that  the  legislative  language 
must  be  liberally  construed  with  a  view  to  promote  the 
beneficient  purposes  of  the  enactment.  Code,  section  3446 ; 
Bank  v.  Eyre,  107  Iowa,  13 ;  Ebersole  v.  Moot,  112  Iowa, 
598. 

True,  as  appellees  argue,  this  does  not  mean  that  the 
court  may  by  dictum  or  decision  create  a  right  of  exemp- 
tion where  none  is  found  in  the  statute;  but  it  does  affirm 
the  very  just  proposition  that,  where  the  statute  creates  a 
general  rule  of  exemption  in  favor  of  the  family  and  the 
home,  its  protection  shall  not  be  denied  in  any  particular 
case  unless  it  clearly  falls  within  some  recognized  statutory 
exceptions.  Exemption  of  the  homestead  is  the  rule,  its 
denial  is  the  exception,  and  the  courts  have  not  the  author- 
ity nor  should  they  have  the  disposition  to  enlarge  the  ex- 
ceptions beyond  the  plain  import  of  the  legislative  expres- 
sion. If  creditors  are  clothed  with  any  such  right,  it  must 
be  found  somewhere  in  the  several  sections  of  the  statute 
to  which  we  have  made  reference.  It  is  certainly  not  to 
be  extracted  from  sections  2974,  2975,  or  2976,  for  there 
is  here  no  mortgage,  mechanics'  lien,   or  obligation  ante- 
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dating  the  acquirement  of  the  homestead,  and  there  is  no 
failure  of  issue  which  exposes  the  homestead  to  forced  sale 
under  section  2986.  If  the  exemption  is  to  be  avoided,  it 
must  therefore  be  because  of  something  to  be  found  in  sec- 
tions 2985,  2987,  or  3270.  As  we  have  already  noted,  sec- 
tion 2986  gives  to  the  surviving  widow  an  election  between 
the  life  use  of  the  homestead  and  her  statutory  share  in  the 
real  estate  of  her  deceased  husband.  Manifestly  this  section 
has  special  reference  to  cases  where  the  spouse  holding  title 
to  the  homestead  dies  without  will,  while  the  remaining 
sections  cited  (2987  and  3270)  deal  more  particularly 
with  cases  where  the  situation  is  affected  by  the  existence 
of  a  will.  Section  2987  does  no  more  than  provide  that, 
subject  to  the  rights  of  a  surviving  spouse,  the  homestead 
may  be  devised  like  other  real  estate.  This  provision  is 
coupled  with  no  statement  or  declaration  that  such  devise 
shall  affect  the  exempt  character  of  the  property.  Section 
3270  is  to  the  effect  that  where  the  will  makes  special  pro- 
vision for  the  survivor,  and  the  contrary  intent  is  not  clearly 
apparent,  it  shall  be  presumed  to  have  been  intended  in 
lieu  of  distributive  share,  homestead,  and  exemptions,  and 
in  such  case  the  survivor  can  not  rightfully  claim  the 
benefit  of  both  the  statute  and  the  will  but  must  choose 
between  them.  But  suppose  the  will  gives  to  the  widow 
the  very  property,  real  and  personal,  which  in  the  absence 
of  a  will  she  and  her  children  could  rightfully  hold  abso- 
lutely exempt  from  the  claims  of  creditors,  and  she  sees  fit 
to  accept  the  devise,  is  she  thereby  stripped  of  the  protec- 
tion which  otherwise  would  not  be  open  to  question?  Cer- 
tainly the  statute  does  not  so  expressly  provide,  and  such  a 
result  is  so  manifestly  unreasonable  and  unjust  that  the 
intention  ought  not  to  be  attributed  to  the  Legislature  by 
mere  implication  or  construction.  We  have  held  that  one 
spouse  may  convey  the  homestead  to  the  other,  or  both  may 
unite  and  convey  it  to  an  entire  stranger  without  affecting 
its  exemption,  and  this  is  true  even  though  such  transfer 
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has  been  made  with  the  intent  or  belief  that  thereby  they 
were  hindering  or  delaying  creditors  in  the  collection  of 
claims.  Payne  v,  Wilson,  76  Iowa,  377;  Beyer  v.  Thoemr 
tng,  81  Iowa,  517 ;  Butler  v.  NeUan,  72  Iowa,  732 ;  Officer 
17.  Evans,  48  Iowa,  657;  Oriffin  v,  SheUy,  55  Iowa,  513; 
Deitmer  v.  Behrens,  106  Iowa,  585;  Delashmut  v.  Trau, 
44  Iowa,  613. 

It  will  be  observed  that  section  3270  couples  together 
and  subjects  to  the  same  conditions  the  widow's  distributive 
share,  her  homestead,  and  the  other  general  exemptions  pro- 
vided by  law  in  favor  of  the  family,  and  if  interveners' 
contention  is  right,  and  the  acceptance  of  a  devise  of  such 
property  waives  the  exemptions  provided  by  statute,  then 
she  may  hold  absolutely  nothing  against  the  demands  of  her 
husband's  creditors,  and  they  may  take  from  her  the  last 
fraction  of  his  estate  and  throw  her  and  her  children  penni- 
less upon  the  world.  To  so  hold  is  to  say  that,  while  the 
court  will  protect  the  homestead  against  creditors  even  where 
the  debtor  voluntarily  conveys  it  to  a  stranger  vrtth  intent 
to  defraud,  yet,  if  the  debtor  gives  it  by  his  will  to  the 
wife  whom  he  is  bound  by  the  most  sacred  of  ties  to  pro- 
vide for  and  protect,  the  creditors  may  intervene  and  ab- 
sorb the  estate  to  the  last  dollar.  If  they  may  take  the 
homestead,  then  by  the  same  token  and  the  same  process 
of  reasoning  they  may  take  her  dower  or  diatrLtive 
share,  the  family  horse,  the  last  cow,  and  all  the  other 
items  of  comfort  and  necessity  which  the  statute  has  sought 
to  preserve  for  the  benefit  of  the  family.  True,  as  we  have 
already  said,  appellees  concede  to  plaintiff  the  right  to  a 
distributive  share  in  her  husband's  estate,  and  because  of 
this  concession  we  do  not  undertake  to  deal  with  that  phase 
of  the  decree  below;  but  it  must  be  said  that,  if  their 
position  in  that  respect  is  well  taken,  then  their  claim  as 
relates  to  the  e£Fect  of  the  will  upon  the  homestead  is  clear- 
ly illogical  and  unsound. 

Counsel  argue  that  to  sustain  the  widow's   right  to 
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hold  this  homestead  is  to  enable  her  to  hold  more  prop- 
erty against  her  husband's  creditors  than  the  statute  would 
otherwise  give  to  her,  for,  they  say,  had  she  refused  to  take 
under  the  will,  then  two-thirds  of  the  homestead  would 
have  been  subject  to  the  payment  of  the  testator's  debts. 
But  is  this  true?  Spppose  the  widow  had  refused  the 
devise  and  asserted  her  statutory  rights,  upon  what  theory 
would  this  have  enabled  the  interveners  to  have  seized  the 
homestead  or  any  part  of  it?  There  is  of  a  certainty  no 
express  statute  to  that  effect,  nor  do  we  find  anything  re- 
quiring such  construction.  The  will  so  far  as  it  relates  to 
the  homestead  affects  in  no  manner  the  interests  of  the 
creditors.  It  may  affect  the  interest  which  would  have 
otherwise  passed  to  the  heirs,  but  it  neither  increases  nor 
decreases  the  fund  to  which  creditors  may  rightfully  look 
for  the  payment  of  their  claims.  Let  us  suppose,  for 
instance,  that  the  deceased  had  left  no  other  estate  than 
this  confessedly  exempt  homestead,  and  that  by  will  he  de- 
vised it  to  his  wife;  then,  according  to  the  contention  of 
the  appellees,  her  refusal  of  the  devise  would  operate  to 
leave  two-thirds  of  the  homestead  subject  to  the  claims  of 
creditors,  and  her  acceptance  of  it  would  be  followed  by 
the  same  result.  Thus  the  effort  of  the  husband  to  secure 
to  his  family  the  benefit  of  property  which  the  law  has  set 
aside  for  its  protection  and  upon  which  the  creditors  have 
neither  legal,  equitable,  nor  moral  claim  would  be  made  the 
excuse  for  a  denial  of  that  protection.  We  are  unwilling 
to  affirm  that  doctrine. 

The  question  here  raised  has  not  often  had  the  con- 
sideration of  the  courts,  and  the  lack  of  uniformity  in  home- 
stead statutes  ordinarily  renders  reference  to  adjudicated 
cases  of  uncertain  value  but  we  find  a  few  decisions  the 
reasoning  of  which  is  quite  in  point  in  this  discussion. 
Thus,  in  Myers  v.  Myers,  89  Ky.  442  (12  S.  W.  933),  the 
Kentucky  court,  dealing  with  a  like  question,  says:  "It 
has  been  decided  by  this  court  more  than  once  that  the 
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owner  of  a  homestead  has  power  under  the  statute  to  convey 
by  deed  and  pass  a  good  title  to  the  property,  not  exceed- 
ing $1,000  in  value,  the  reason  being  that  such  conveyance 
does  not  affect  rights  of  creditors  (referring  to  Brooks  v. 
Collins,  11  Bush  (Ky.)  622,  and  Richard  v.  Utterback 
(Ky.)  9  S.  W.  422),  and  we  see  no  reason  why  he  may  not 
do  practically  the  same  thing  by  will,  because  his  credi- 
tors are  prejudiced  in  one  state  of  the  case  no  more  than 
in  the  other;  in  fact,  they  are  not  wronged  in  either,  but  in 
both  the  object  of  the  law,  which  is  to  secure  to  every  house- 
keeper with  a  family  a  certain  and  uninterrupted  enjoy- 
ment of  a  homestead,  is  accomplished."  The  same  rule  is 
affirmed  in  Pendergest  v.  Helkin,  94  Ky.  384  (22  S.  W. 
605). 

In  Minnesota  the  statutes  governing  the  descent  and 
•  devise  of  homestead  property  are  substantially  the  same  as 
our  own,  except  that  a  valid  devise  thereof  requires  the 
written  assent  of  the  surviving  spouse.  Where  a  surviving 
widow  after  the  testator's  death  indicated  her  consent  to  a 
devise  of  her  homestead,  and  it  was  claimed  by  creditors 
that  the  exemption  was  no  longer  available,  the  court  over- 
ruled the  point,  saying:  "When  living  the  owner  may  sell 
and  convey  the  homestead,  or  he  may  make  a  fraudulent 
transfer  of  the  same,  and  such  sale,  conveyance,  or  transfer 
does  not  render  the  property  liable  for  his  debts.  It  is  ab- 
solutely exempt.  The  eflFect  of  section  4470  is  to  allow  a 
homestead  to  descend  or  to  be  devised  as  therein  provided 
free  from  all  claims  on  account  of  indebtedness.  The 
election  of  the  surviving  husband  or  wife  to  take  under 
the  will  in  such  case  does  not  affect  the  creditors  or  take 
from  them  any  assets  out  of  which  they  are  entitled  to  have 
their  claims  satisfied.  The  written  assent  of  a  surviving 
husband  or  wife  to  a  testamentary  disposition  of  the  prop- 
erty has  no  effect  upon  the  exemption  and  can  not  be  re- 
garded as  l*endering  the  same  liable  for  the  satisfaction  of 
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the  devisor's  debts."    Eckstein  v.  BaU,  72  Minn.  95  (75  N. 
W.  112). 

None  of  our  cases  cited  by  the  appellees  are  incon- 
sistent with  this  conclusion.  Counsel  rely  largely  upon 
Meyer  v.  Meyer,  23  Iowa,  359,  and  Stevens  v.  Stevens, 
50  Iowa,  491,  and  others  of  the  same  class  holding,  as  the 
statute  clearly  provides,  that  a  widow  can  not  take  both 
homestead  and  distributive  share  in  her  deceased  husband's 
estate.  But  in  none  of  these  cases  has  the  court  attempted 
to  consider  or  pass  upon  the  effect  of  a  wife's  acceptance 
of  a  devise  of  the  property  constituting  the  homestead.  The 
statute  expressly  provides  that  the  homestead  shall  be  de- 
visable, but  nowhere  declares  that  its  devise  shall  operate 
to  destroy  its  quality  of  exemption.  Much  of  the  argument 
of  appellees  proceeds  upon  an  incorrect  assumption  of  the 
position  taken  by  the  plaintiff.  She  is  not  claiming  the 
property  under  the  statute  which  gives  her  an  election  be- 
tween distributive  share  and  the  right  of  life  occupancy. 
She  claims  the  fee  by  virtue  of  the  devise  and  the  statute 
which  makes  it  absolutely  exempt  except  where  otherwise 
specially  provided.  In  this  position  we  think  she  is  sus- 
tained both  by  the  letter  and  the  spirit  of  the  statute. 

The  only  statutory  authority  for  subjectiiig  the  home- 
stead of  a  deceased  person  to  payment  of  the  claims  of 
general  creditors  is  where  the  deceased  leaves  no  surviv- 
ing spouse  and  there  is  a  failure  of  issue.  Code,  sections 
2972,  2985,  2986. 

It  follows  from  this  conclusion  that,  in  so  far  as 
the  decree  below  operates  to  subject  the  homestead  to  the 
payment  of  the  interveners'  claims,  it  must  be  reversed,  and 
the  cause  will  be  remanded  for  a  modified  decree  in  harmony 
with  this  opinion.  The  decree  will  also  confirm  and  quiet 
the  title  to  the  cemetery  lot  in  the  plaintiff. 

Affirmed  in  part;  Reversed  in  part 
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Thx   Citt   ov    OheboksE;   Appellant,   v.    Thb   Illinois 
Centbal  Bailboad  Company,  et  aL,  Appellee. 

Appeal:    dismissal:    waiver.    Mere  delay  in  the  prosecution  of  an 

1  action,  if  ground  for  the  dismissal  of  an  appeal,  is  waived  by 
failing  to  raise  the  question  in  the  trial  court. 

Same.     The  presumption  obtains  that  public  officers  perform  their 

2  duties  faithfully  and  with  due  diligence;  and  a  mere  showing 
of  delay  on  the  part  of  the  trial  court  in  ruling  on  a  motion 
to  dismiss  the  action  will  not  justify  its  dismissal  on  appeal 
because  of  plaintiff's  failure  to  prosecute. 

Same:     moot  question.    Where  no  issue  of  fact  or  law  has  been 

3  joined  in  the  trial  court  the  appellate  court  can  not  say,  on  a 
motion  to  dismiss  the  appeal,  that  t^e  controversy  presents  only 
a  moot  question. 

Same:     abstilact:    inadvertent  error.    The  inadvertent  use  of  the 

4  term  defendant  instead  of  plaintiff,  in  abstracting  the  record  re- 
garding the  perfection  of  an  appeal  by  service  of  notice,  which 
could  in  no  manner  have  been  misleading,  will  not  deprive  the 
appellate  court  of  jurisdiction. 

Same:     authority  of  counsel  to  appear:    presumption:    waiver: 

5  procedure.  It  will  be  presumed  that  a  city  solicitor  in  appearing 
for  the  city  was  authorized  to  do  so,  in  the  absence  of  a  showing 
to  the  contrary;  and  where  there  was  no  ruling  by  the  trial 
court  on  a  demand  that  the  solicitor  show  his  authority  the 
demand  will  be  treated  as  waived,  and  the  action  will  not  be  dis- 
missed on  appeal  from  a  judgment  of  dismissal  by  the  trial 
court  but  will  be  permitted  to   stand   for   further  proceedings. 

Appeal  from  Cherokee  District  Court. — Hon.  Wm.  Hutch- 
inson, Judge. 

Fbidat,  Octobeb  25,  1912. 

The  opinion  states  the  case. — Reversed. 
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William  Mulvaney,  for  appellant. 

Helsell  &  Helsell,  Molyneux  &  Maker,  and  Blewett 
Lee,  and  IF.  8.  Horton,  for  appellees. 

Weaver,  J. — The  defendant's  line  of  railroad  passes 
through  the  city  of  Cherokee,  and  of  necessity  crosses  the 
streets  which  intersect  its  right  of  way.  On  December 
19,  1900,  the  plaintiff  city  by  its  solicitor  filed  herein  a 
petition  alleging  that  at  the  point  where  said  railroad 
crosses  Second  street,  a  public  highway,  defendant,  acting 
without  authority  so  to  do,  had  erected  abutments  on  either 
side  of  said  street,  each  extending  thirteen  feet  into  the 
public  way  and  wholly  obstructing  the  sidewalks,  and  that 
within  the  remaining  space  within  these  abutments  defend- 
ant was  in  the  act  of  erecting  others,  thereby  further  ob- 
structing the  public  use  of  the  way.  It  further  alleged 
that  said  work  of  obstruction  had  been  done  or  was  being 
done  notwithstanding  the  company  had  been  warned  and 
ordered  by  the  city  not  to  do  so.  On  this  showing  a  tem- 
porary injunction  was  asked  to  restrain  the  further  pro- 
secution of  the  work,  and  that  upon  final  hearing  the  in- 
junction be  made  permanent.  A  temporary  injunction  was 
issued.  Motion  was  thereupon  filed  by  the  defendant  to 
vacate  the  writ,  stating  several  grounds  thereof,  among  which 
was  an  allegation  that  the  action  had  been  begun  by  the 
city  solicitor  without  authority  granted  by  the  city  council, 
which  statement  was  supported  by  the  affidavits  of  the  mayor 
and  three  aldermen.  The  motion  to  dissolve  the  injunction 
was  sustained  December  21,  1900;  the  ground  of  the  rul- 
ing not  being  stated. 

On  January  7,  1900,  defendant  filed  a  motion  to  re- 
quire the  solicitor,  William  Mulvaney,  to  show  his  author- 
ity for  his  appearance  in  the  action,  and  to  dismiss  such 
action  as  having  been  begun  without  authority.  In  sup- 
port of  the  motion  reference  was  made  to  the  affidavits  filed 
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in  connection  with  the  motion  to  dissolve  the  injunction.  In 
resistance  to  this  motion,  the  solicitor  presented  the  record 
of  a  resolution  adopted  by  the  city  council  on  November 
7,  1900,  as  follows:  "Moved  and  seconded  that  the  ob- 
struction or  nuisance  on  North  Second  street,  which  is 
placed  there  by  the  Illinois  Central  Railroad  Company,  be 
ordered  abated  at  once  and  that  the  proper  notice  be  served 
upon  said  company.  Vote — ^Webber,  yes;  Nicholson,  yes; 
Wilkie,  yes;  Eeigle,  yes;  Lockyer,  yes;  Paterson,  not  vot- 
ing.   Motion  carried." 

There  was  a  further  showing  by  affidavits  of  members  of 
the  city  council  to  the  effect  that,  immediately  after  the 
passage  of  this  motion  and  in  the  presence  of  the  council, 
the  mayor  directed  the  solicitor  to  look  after  or  take  charge 
of  the  matter,  and  that  said  order  had  never  been  rescinded. 
The  solicitor  added  to  his  own  affidavit  to  the  same  effect, 
and  averred  that  in  bringing  the  action  he  acted  upon 
authority  given  by  the  council  and  the  order  of  the  mayor, 
and  that  such  authority  was  still  unrevoked.  The  defendant 
thereupon  responded  with  a  motion  to  strike  parts  of  the 
affidavits. 

In  rebuttal  of  the  matter  stated  in  such  affidavits, 
defendant  filed  a  certified  copy  of  a  resolution  alleged  to 
have  been  adopted  by  the  city  council  under  date  of  Jan- 
Tiary  2,  1901,  as  follows: 

Be  it  resolved  by  the  city  council  of  Cherokee,  Iowa, 
in  regular  session  assembled,  that  the  resolution  of  this 
council  heretofore  passed  on  the  7th  day  of  November, 
1900,  which  read  as  follows:  *Moved  and  seconded  that 
the  obstruction  or  nuisance  on  North  Second  street,  which 
is  placed  there  by  the  Illinois  Central  Railroad  Company, 
be  ordered  abated  at  once,  and  that  the  proper  notice  be 
served  upon  said  company,'  be  and  the  same  is  hereby 
rescinded,  annulled,  and  canceled,  and  that  the  action  taken 
by  said  city  council  giving  authority  to  the  Illinois  Central 
Railroad  Company  to  build  its  new  railroad  bridge  at  what 
is  known  as  Second  street  crossing  over  said  Second  street 
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in  the  manner  and  after  the  plans  as  shown  by  the  map 
heretofore  filed  by  said  company  with  the  city  council  and 
which  said  plan  and  map  of  said  proposed  new  bridge  across 
said  Second  street  was  by  resolution  of  the  city  council, 
duly  approved,  be  changed  as  follows:  *And  be  it  further 
resolved  that  the  plan  of  erecting  said  bridge  over  said 
crossing  and  the  occupancy  of  a  portion  of  said  Second 
street  on  each  side  for  abutment  purposes  as  the  same  are 
now  constructed,  according  to  the  plans  herewith  submitted 
and  filed  with  the  city  council  be  and  the  same  is  hereby 
adopted  and  approved/ 

It  is  also  agreed  to  by  the  said  Illinois  Central  Rail- 
road Company  that  they  shall  provide  and  maintain  two 
incandescent  lights  which  are  to  be  placed  in  the  vicinity 
of  the  aforesaid  bridge,  and,  at  the  direction  of  the  city 
council,  that  they  shall  also  construct  the  sidewalk  on  tho 
outside  of  the  piers  or  abutments — that  is,  next  to  the 
company's  right  of  way — they  shall  also  provide  a  protec- 
tion so  as  to  keep  the  dirt  from  falling  from  the  embank- 
ment on  the  sidewalk,  and  shall  also  drive  the  first  row 
of  piling  which  are  shovni .  to  the  diagonal,  parallel  with 
and  clear  of  the  sidewalk. 

It  was  moved  by  Reigel  and  seconded  by  Webber  that 
said  resolution  as  read  be  adopted  and  approved.^  The  mo- 
tion being  put  to  a  vote,  the  yeas  and  nays  were  called  for, 
and  each  alderman  cast  his  vote  as  follows:  Webber,  yes; 
Paterson,  yes;  Reigel,  yes;  Wilkie,  no;  Lockyer,  no; 
Nicholson,  no.  The  result  being  announced  and  found  to 
be  a  tie,  the  mayor  cast  his  vote  in  favor  of  said  motion, 
and  the  motion  declared  carried,  and  said  resolution  was  de- 
clared adopted. 

It  may  here  also  be  said  that  in  resistance  to  the 
motion  to  dismiss,  plaintiff  denied  the  adoption  of  the  fore- 
going resolution  on  the  ground  that  Paterson,  one  of  the 
members  of  the  council  without  whose  vote  the  motion  would 
have  been  lost,  was  the  agent  at  Cherokee  for  the  defendant 
railroad  company,  and  therefore  disqualified  to  take  any 
part  in  disposing  of  that  question.  The  motion  to  require 
counsel  to  show  authority  for  prosecuting  the  action  and  to 
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dismiss  was  submitted  on  January  25,  190 1,  and  by  the 
court  taken  under  advisement.  The  court  appears  to  have 
found  difficulty  in  agreeing  with  itself  upon  the  questions 
thus  presented,  for  it  kept  them  under  advisement  for  a 
period  of  ten  years,  when  at  its  January  term,  1911,  a  ruling 
was  entered  sustaining  the  motion  and  dismissing  the  pro- 
ceedings with  judgment  against  plaintifF  for  costs.  From 
this  ruling  and  judgment  the  present  appeal  has  been  taken. 
I.  Appellees  move  this  court  to  dismiss  the  appeal  be- 
cause of  the  unreasonable  delay  in  prosecuting  the  case  in 
the  court  below,  because  there  is  no  longer  any  question  to 
I.  AfTEKL:  dia-  ^  decided,  except  the  moot  question  of  the 
missal:  warrcr.  ^j^^  soHcitor^s  authority  to  bring  and  prose- 
cute the  action,  and  because  the  abstract  fails  to  show  that 
an  appeal  has  been  perfected.  The  motion  can  not  prevail. 
The  order  and  judgment  appealed  from  were  entered  less 
than  six  months  prior  to  the  taking  of  the  appeal,  and  there 
has  been  no  delay  in  this  court  of  which  appellees  can  com- 
plain. If  the  delay  below  afforded  good  ground  for  dis- 
missal, the  objection  should  have  been  raised  there,  and, 
failing  so  to  do,  must  be  considered  waived. 

Moreover,  we  think  plaintiff  can  not  justly  be  charged 
with  delay  because  of  the  time  taken  by  the  court  in 
meditation  upon  its  ruling.     In  the  absence  of   showing 

to  the  contrary,  it  is  a  charitable  presump- 
tion of  the  law  that  men  and  especially 
public  officers  perform  their  duties  faithfully  and  with 
due  diligence.  The  record  before  us  shows,  it  is  true,  a 
hiatus  of  ten  years  between  the  submission  of  the  motion 
and  the  ruling  thereon,  but  nothing  more.  From  that  fact 
alone  we  do  not  feel  at  liberty  to  say  that  the  court  was 
not  at  all  times  diligently  considering  the  legal  enigma 
submitted  for  its  solution,  or  to  assume  that  the  city 
solicitor  was  not  present  at  each  recurring  term  of  court 
holding  his  official  zeal  firmly  in  leash,  but  ready  to  pursue 
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the  prosecution  to  the  last  ditch  whenever  the  court  gave 
him  the  opportunity  to  do  so. 

Nor  can  we  say  from  the  record  that  only  a  moot 
question  remains  in  the  case.  No  answer  has  yet  been 
filed,  and  the  sufSciency  of  the  petition  has  not  been  tested 

by   demurrer.      Until   that   is   done   and   an 

<•    Same* 

moot'  issue  of  fact  or  of  law  has  been  tendered. 

question. 

the  case  will  not  be  in  a  condition  where 
we  can  say  the  question  to  be  decided  does  or  does  not 
present  a  substantial  controversy. 

The  objection  to  the  sufiiciency  of  the  appeal  has  been 
stated  only  in  quite  general  terms,  but  the  thought  of  coun- 
sel seems  to  be  that  the  abstract  does  not  properly  show  ser- 
4  Same-  ^^^  ^^  noticc.      The   statement   in   the   ab- 

Sdte^nt^"      stract     is     as     follows:       "And     afterward, 
•"°'''  on  the   1st  day  of  July,  A.   D.    1911,   the 

defendant  perfected  its  appeal  to  the  Supreme  Court  of 
Iowa  by  serving  notice  thereof  upon  Herrick  &  Herrick, 
attorneys  of  record  in  said  cause  for  the  defendants,  and 
also  upon  H.  L.  Loft,  clerk  of  the  district  court  of  Iowa  in 
and  for  Cherokee  county,  which  said  notice  so  served  to- 
gether with  the  proof  of  service  thereof  was  duly  filed  in 
said  cause  on  July  1,  1911,  as  a  part  of  the  records  there- 
of." The  point  of  this  objection  will  be  seen  when  we 
note  that  the  word  "defendant"  where  it  is  first  used  in  the 
quoted  language  appears  to  have  been  mistakenly  employed 
for  the  word  "plaintiff."  The  mistake  is  so  evident  that 
no  one  could  be  misled  thereby.  It  has  been  held  by  us  on 
several  occasions  that  the  use  of  the  word  "plaintiflF"  for 
"defendant"  and  vice  verm  in  instructions  to  the  jury  is  not 
reversible  error,  where  the  real  meaning  and  purpose  are 
clear,  and  there  is  no  reason  for  greater  testimony  in  an  ap- 
peal notice.  More  directly  in  point  we  have  held  that  where 
a  notice  of  appeal  mistakenly  uses  the  defendant's  name  for 
the  name  of  the  plaintiff,  and  the  error  is  manifest  upon  the 
face  of  the  notice,  it  does  not  deprive  this  court  of  jurisdic- 
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tion  to  entertain  the  appeal.  Heinz  v.  Roberts,  136  Iowa, 
748,  and  cases  there  cited.  The  rule  of  these  precedents  is 
a  reasonable  one,  and  we  are  not  disposed  to  depart  from  it. 
The  motion  to  dismiss  the  appeal  is  therefore  denied. 

H.     The  court  below  did  not  expressly  rule  upon  the 
question  requiring  the  plaintiff's  solicitor  to  show  the  author- 
ity by  which  he  appeared  in  the  case,  and  we  think  that 
e  ^   .    part  of  the  defendant's  demand  must  be  con- 

5.  Same:   authon-    ^ 

ty  of  counsel     sidcrcd  as  abandoned  or  waived ;  for,  if  sus- 

to  appear:  '  ' 

TOw^*i°r^      tained,  the  regular  course  of  procedure  would 
^^^^^^  have  been  to  afford  the  solicitor  opportunity 

to  make  the  demanded  showing  of  authority,  and,  until  that 
was  done,  the  court  could  not  properly  have  dismissed  the 
case  on  that  ground.  Moreover,  the  record  shows,  as  al- 
ready stated,  that  this  action  was  begun  December  19, 
1900,  while  the  order  or  resolution  of  the  council  adopted 
November  7,  1900,  was  admittedly  still  in  force.  The  suit 
was  begun  by  the  acting  city  solicitor  in  conformity  to  the 
policy  indicated  in  that  resolution,  and,  as  he  alleges,  under 
the  direction  given  him  by  the  mayor  in  the  presence  and 
with  the  apparent  consent  of  the  city  council.  To  say  the 
least,  the  very  appearance  of  the  city  solicitor  in  court 
prosecuting  an  action  in  the  name  of  the  city  carries  with 
it  a  presumption  of  authority  which  the  court  will  not  dis- 
regard upon  any  uncertain  or  doubtful  showing.  Whether 
as  such  solicitor  he  may  without  order  or  consent  of  the 
council  bring  an  action  in  the  name  of  the  city  to  enjoin 
or  remove  an  obstruction  of  a  public  street  we  need  not 
here  decide.  We  regard  it  clear  that  the  presumption  of 
his  authority  to  begin  the  suit  has  not  been  overcome.  Such 
being  the  case,  if  it  be  true  that  since  the  bringing  of  the 
action  the  defendant  has  by  a  valid  compromise  or  settle- 
ment made  with  the  city,  or  by  removal  of  the  alleged  ob- 
struction, or  otherwise,  put  an  end  to  the  controversy,  that 
fact  gives  no  ground  to  question  the  authority  of  the  solicitor 
to  appear  in  the  case.     If  the  fact  be  conceded  or  clearly 
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appears  of  record,  the  court  may,  of  course,  put  an  end  to 
the  proceedings,  and  order  a  dismissal,  but  if  not  conceded, 
or  if  not  apparent  on  the  record,  the  remedy  of  the  de- 
fendant is  to  plead  the  alleged  adjustment  as  a  defense,  and, 
if  issue  be  joined  thereon,  try  it  out  in  the  manner  provided 
for  the  trial  of  other  issues.  Here  there  is  a  dispute.  Plain- 
tiflF  is  still  in  court,  denying  the  authority  of  the  council  to 
permit  the  obstruction  of  the  street,  or,  if  such  authority 
exists,  denying  that  it  has  ever  been  legally  exercised.  If 
it  be  true  that  the  city  does  not  wish  to  prosecute  the  case, 
there  is  nothing  to  prevent  its  coming  into  court  and  saying 
so,  and,  in  the  absence  of  such  action  on  its  part,  we  think 
it  is  not  open  to  the  trial  court  to  make  it  a  ground  for  dis- 
missing the  action  on  motion  of  the  defendants. 

The  question  of  the  defendant's  right  or  authority  to 
occupy  the  street  is  not  before  us  in  a  form  or  mani^er  to 
call  for  a  decision  at  this  time.  The  facts  except  as  broadly 
stated  in  the  petition  do  not  appear  in  the  record.  It  is 
enough  at  present  to  say  that  the  allegations  there  made 
appear  to  state  a  cause  of  action,  but,  as  already  suggested, 
no  issue  has  yet  been  taken  thereon,  and  we  can  not  under- 
take any  adjudication  of  the  merits  of  the  case  upon  the 
record  now  before  us. 

As  we  have  above  indicated,  we  think  the  motion  to 
dismiss  should  have  been  overruled.  The  judgment  below 
is  therefore  reversed,  and  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  the  views  expressed  in  this 
opinion. — Reversed. 


Oboab  Nelson,   Appellant,  v.   John  M.  Wilson,   0.   O. 
Wilson,  William  Wilson  and  Bebt  Weed. 

Division  fences:  parol  agreement:  statute  op  frauds:  damages. 
The  oral  agreement  of  adjoining  landowners  to  erect  and  main- 
tain  a   division    fence,   which   was   carried   out   by  its   erection, 
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although  not  a  lawful  fence  or  one  sufficient  to  turn  stock  at 
all  times,  is  provable  and  binding  upon  the  parties  and  their 
tenants  acquiescing  therein;  as  an  agreement  of  that  character 
does  not  contemplate  any  interest  in  the  land.  And  where  the 
cattle  of  one  escaped  through  the  other's  portion  of  the  fence, 
because  of  his  negligence  in  failng  to  keep  the  same  in  repair, 
and  were  damaged  thereby,  the  other  is  liable  for  the  injury. 


Appeal    from    Crawford    District    Court, — ^Hon.    Z.     A. 

Chubch,  Judge. 

Fbiday,  October  26,  1912. 

A  DSMXTBBEB  to  the  petition  as  amended  was  sus^ 
tained,  and,  as  plaintiff  elected  to  stand  on  the  ruling, 
petetioh  was  dismissed.  Plaintiff  appeals. — Affirmed  id 
part,  and  Reversed  in  part. 

O.  jB.  Metcalfe,  for  appellant. 

Harding  &  Kahler,  for  appellees. 

Labd,  J. — The  plaintiff  and  O.  0.  Wilson  were  tenants 
of  adjoining  farms,  the  S.  W.  %  and  the  S.  E.  %,  re- 
spectively, of  section  11,  in  Willow  township.  The  owners 
had  erected  a  division  fence  between  the  quarters  about 
twenty-three  years  before — plaintiff's  landlord  the  north 
half,  and  Wilson's  landlord  the  south  half — in  pursuance 
of  an  oral  agreement,  and  thereunder  have  since  main- 
tained their  respective  parts.  But  the  south  half  of  the 
fence  was  never  "a  lawful  or  good  and  substantial  fence," 
but  was  built  "of  sticks  for  posts,  set  from  fifteen  to 
twenty  feet  apart,  and  some  further;  and  that  part  of  the 
sticks  were  not  more  than  two  or  three  inches  thick,  and 
from  five  to  six  feet  long,  and  he  placed  thereon  three 
wires,  which  were  from  fifteen  inches  to  two  feet  apart, 

and  not  of  sufficient  strength  to  prevent  stock,  cattle   of 
Vol.  157  Ia.— 6. 
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ordinary  habits,  from  going  through  the  same.  That  said 
fence  during  the  last  twenty  years  became  old,  the  posts 
broken,  wires  rotten  and  broken  to  pieces,  loose  and  in- 
secure, and  so  remained  in  said  condition  up  to  and  during 
the  year  1909,  and  at  the  time  of  the  happening  of  the 
grievances  hereinafter  stated." 

Plaintiff  and  Wilson  acquiesced  in  the  above  division, 
and  the  latter  rebuilt  and  repaired  some  of  his  portion 
of  the  fence,  and  plaintiff  had  requested  Wilson  to  put  said 
fence  in  lawful  condition,  so  as  to  turn  his  cattle,  but  this 
he  failed  to  do.  On  the  west  side  of  it  was  the  plaintiff's 
pasture,  and  to  the  east  Wilson  planted  com;  the  inside 
row  being  a  foot  or  two  or  three  from  the  fence,  and,  as 
he  cultivated,  it  grew  imtil  ten  or  fifteen  feet  high,  with 
roasting  ears  and  leaves  within  a  few  inches  from  the 
fence,  and  by  these  plaintiff's  cows  were  tempted,  and 
they  in  their  weakness  yielded  by  reaching  their  heads 
between  the  wires  and  eating  some  of  the  roasting  ears, 
and  having  tasted  "were  allured  and  enticed  to  walk  and 
go  into  said  field;  the  fence  being  dilapidated,  wires 
loose,  and  posts  broken  and  in  such  a  bad  condition  that 
it  admitted  said  cattle  without  restraint."  They  ate  until 
"sick  and  foundered,"  as  a  result  of  which  two  of  them 
died,  others  failed  in  the  flow  of  milk,  and  still  others 
would  not  fatten,  all  to  plaintiff's  great  damage,  for  which 
he  prays  recovery.  To  a  petition  and  amendments  there- 
to so  alleging,  in  substance,  and  that  plaintiff's  landlord 
had  at  all  times  maintained  his  part  as  a  lawful  fence,  and 
that  defendants  were  estopped  from  denying  the  partition 
of  the  division  fence,  that  this  had  been  ratified  and  es- 
tablished by  prescription,  the  defendants  demurred,  on 
the  grounds:  (1)  that  the  division  fence  was  never  a  lawful 
fence,  even  though  constructed  by  oral  agreement,  and 
for  this  reason  neither  Wilson  nor  his  landlord  owed  any 
duty  with  respect  thereto;  (2)  the  partition  was  not  made 
as  prescribed  by  statute,  and  the  oral  agreement  was  never 
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perfonned  by  constructing  or  maintaining  a  lawful  fence; 
(3)  plaintiff's  cattle  were  trespassing^  and  defendants  owed 
no  affirmative  duty  of  caring  for  them  and  (4)  plaintiff 
was  aware  of  conditions  as  they  existed,  and  was  at  fault  in 
turning  his  cattle  into  the  pasture.  The  demurrer  was 
sustained,  and  it  is  of  this  ruling  that  complaint  is  made. 
The  respective  owners  of  adjoining  tracts  of  land 
under  cultivation  may  be  compelled  to  erect  and  maintain 
partition  fences,  or  contribute  thereto.  Section  2366, 
Code.  The  portions  each  shall  so  erect  and  maintain 
may  be  designated  by  the  fence  viewers  (sections  2366, 
2367) ;  or  the  owners  may  agree  upon  partition  of  divi- 
sion fences,  in  writing,  signed  by  them,  duly  acknowledged 
and  recorded.  Section  2361,  Code.  A  lawful  fence  is 
defined  by  section  2367,  but,  as  the  petition  alleges  that 
the  one  in  controversy  was  not  such  as  to  constitute  such 
a  fence,  it  need  not  be  set  out.  The  conflict  in  the  author- 
ities as  to  whether  an  oral  agreement  dividing  a  line  fence 
was  within  the  statute  of  frauds  was  alluded  to  in  De 
Mers  V.  Rohan,  126  Iowa,  488,  where  the  decisions  are 
cited,  and  we  said  that,  "in  providing  for  a  written  agree- 
ment, and  specifying  the  circumstances  under  which  it 
will  be  binding,  the  intention  to  exclude  any  other  is  mani- 
fest. Possibly  an  agreement  in  parol,  when  executed,  may 
be  good  between  the  immediate  parties  thereto."  The  pe- 
tition clearly  alleged  that  such  an  agreement  was  entered 
into  by  the  owners  of  the  land  and  had  been  acquiesced  in 
by  the  tenants.  This  agreement  had  not  been  executed 
in  the  sense  that  the  parties  had  erected  lawful  partition 
fences,  or  even  such  as  at  all  times  were  sufficient  to  turn 
stock.  But  each  had  undertaken  to  erect  a  fence  along 
the  line  set  apart  to  him,  and  each  undertook  to  carry  out 
the  agreement  The  performance  of  the  oral  agreement 
mentioned  in  the  books  is  not  that  of  maintaining  a  lawful 
fence,  but  that  of  erecting  and  keeping  in  repair  a  fence 
along  the  line  which,  by   agreement,   has  been  set  apart 
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to  him.  This  agreement  had  in  no  manner  been  revoked, 
and  we  can  see  no  reason  why  the  landlord  of  defendant, 
as  well  as  defendant,  should  not  be  bound  by  their  under- 
taking. Such  an  agreement  does  not  contemplate  the  sale 
or  disposition  of  land.  It  is  merely  a  promise  of  one 
person,  in  consideration  of  a  like  undertaking  of  another, 
to  construct  and  maintain  a  fence  along  a  particular  line, 
and,  having  been  performed,  there  is  no  reason  why  the 
parties  thereto  should  not  be  bound  thereby  until  revoked. 
Tupper  V.  Clark,  43  Vt.  200;  York  v.  Davis,  11  K  H. 
241;  Olidden  v.  Towle,  31  N.  H.  147;  Ouyer  v.  Strattm, 
29  Conn.  421;  Ivins  v.  Ackerson,  88  N.  J.  Eq.  220 
where  the  court  said:  "Such  a  partition  does  not,  ob- 
viously, confer  any  interest  in  the  land.  It  does  not  even 
transfer  any  right  to  the  fence,  or  to  any  part  of  it.  It 
does  not  create  any  new  duty;  nor  does  it  impose  any  new 
burden.  Its  whole  effect  is  to  assign  to  each  party  his 
share  of  the  duty  which  the  land  requires  to  be  per- 
formed." See  Pitzner  v.  Shinnick,  41  Wis.  676;  Contra, 
Osborne  v.  Kimhall,  41  Kan.  187  (21  Pac.  183).  Of 
course,  such  an  agreement  is  not  binding  on  third  parties, 
nor  after  revocation.    Pitzner  v,  Shinnick,  supra. 

According  to  the  allegations  of  the  petition,  then^ 
the  cattle  got  through  the  fence  .because  of  defendants' 
fault  in  not  maintaining  the  same  as  they  had  agreed, 
and  if  plaintiff  suffered  injury  because  thereof  he  was 
entitled  to  recover.  Any  inquiry  as  to  plaintiff's  fault 
in  turning  the  cattle  into  this  pasture  must  be  determined 
on  the  facts  as  they  appear  at  the  trial. 

As  to  defendants  other  than  O.  C.  Wikon — Affirmed. 
As  to  O.  C.  Wilson,  it  is — Reversed. 
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A.  R.  A.  Rystad,  Appellee,  v.  Dbainage  Distbiot  No. 

12,  et  aL,  Appellants. 

Drainage:    appeal:  petition:  sufficiency.    A  party  appealing  from 

1  an  assessment  for  drainage  purposes  made  by  a  board  of  super- 
visors, who  sets  out  in  his  petition  the  several  assessments  re- 
ported to  the  board  and  the  amount  thereof,  the  objections 
made  thereto  and  the  confirmation  of  the  assessments,  and  fol- 
lows the  same  by  specific  objections  and  the  grotmds  upon  which 
lie  demands  a  reduction,  sufficiently  complies  with  the  statute 
requiring  that  he  shall  file  his  petition  at  the  next  succeeding 
term  of  court,  setting  forth  the  order  or  decision  appealed  from 
and  his  claim  and  objections  relating  thereto. 

Same:     assessments:    presumption.     On  appeal  from  a  drainage 

2  assessment  made  by  the  commissioners  it  will  be  presumed  that 
they  have  considered  all  the  evidence  bearing  on  the  question 
of  benefits,  in  the  absence  of  a  contrary  showing;  but  if  it 
appears  that  they  have  refused  to  consider  evidence  having  a 
legitimate  bearing  on  the  question  of  assessments,  and  the  trial 
court  has  rectified  the  error  by  a  proper  modification  of  the 
assessments,  its  finding  will  not  be  disturbed.  In  this  instance 
the  assessments  as  reduced  by  the  trial  court  are  upheld. 

Appeal  from  Buena   Vista  District   Court. — ^Hon.   A..  D. 

Bailis,  Judge. 

Feiday,  Ootobeb  25,  1912. 

Appeal  from  judgment  of  the  district  court  reduc- 
ing the  assessment  made  upon  plainti£Ps  land  for  the  con- 
struction  of   a   ditch. — Affirmed, 

Jom>es  De  Land,  for  appellants. 

F.  H.  HelseU,  for  appellee. 

Weaver,    J. — This    appeal   involves    no    objection   to 
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the  regularity  of  the  proceedings  by  which  the  drainage 
district  was  established  and.  the  ditch  excavated.  The 
single  question  raised^  though  variously  stated,  goes  to 
the  alleged  excessive  assessment  upon  the  lands  of  the 
plaintiff.  This  assessment  the  plaintiff  alleges  is  excessive, 
is  not  in  proportion  to  the  benefits  derived  by  his  land 
from  the  improvement,  and  that  the  classification  of  said 
lands  was  not  fixed  according  to  the  benefits;  his  land 
being  already  drained,  in  whole  or  in  part,  by  a  ditch  con- 
structed at  his  own  expense,  thereby  reducing  the  benefits 
which  might  otherwise  result  from  the  public  ditch.  The 
plaintiff's  land  consists  of  four  forty-acre  tracts,  upon 
which  the  assessments  as  levied  by  the  board  of  supers 
visors  range  from  $124.95  to  $1,347.97  and  aggregate 
$2,777.15.  TJppn  appeal,  the  district  court  reduced  the 
assessment  upon  one  tract  from  $1,347.97  to  $950,  and 
upon  another  from  $941.35  to  $625.  From  this  ruling 
the  present  appeal  has  been  taken  on  behalf  of  the  drain- 
age district. 

I.  Appellants  first  assign  error  upon  the  ruling  of 
the  district  court  denying  their  motion  to  dismiss  plain- 
tiff's appeal  from  the  assessment  made  by  the  board  of 
supervisors.  The  grounds  stated  for  the  motion  are,  first, 
that 'no  right  of  appeal  exists  in  such  cases;  and,  second, 
that  plaintiff  failed  to  file  a  petition  as  required  by 
statute.  The  first  objection  is  not  urged  in  argument,  and 
we  shall  not  consider  it 

In  support  of  the  second  objection,  reliance  is  placed 

on  the  statutory  provision  that  an  appealing  party  shall 

"on  or  before  the  first  day  of  the  next  succeeding  term  of 

DtAiKACE-         *^®  district  court  file  a  petition  setting  forth 

ffi5^*^iu?B.**'      ^^®      order  or  decision   appealed  from   and 

dcncy.  j^jg  claims  and  objections  relating  thereto." 

Chapter    118,    Acts    33d    Gr.    A.      The    plaintiff    did    file 

a  petition  within  the  proper  time;  but  defendants  insist 

that  it  is  insufficient,  because  it  does  not  set  out  a  full  or 
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true  copy  of  the  order  appealed  from,  and  this  failure, 
it  is  said,  operates  as  a  waiver  of  the  appeaL  There  was 
no  error  in  overruling  the  motion.  Turning  to  the  peti- 
tion, we  find  it  does  state  the  several  assessments  reported 
by  the  commissioners  and  the  amount  thereof,  the  objec< 
tions  made  thereto,  and  the  confirmation  of  such  assess- 
ments by  the  board.  It  then  proceeds  to  state  specifically 
plaintifPs  objections  to  the  assessment  and  the  alleged 
reasons  upon  which  he  demands  a  reduction  thereof.  This, 
we  think,  was  su£Scient.  It  comes  fairly  within  the 
letter  of  the  statute,  and  is  clearly  as  full  and  specific  as 
was  necessary  to  apprise  the  defendants  of  the  very  ques- 
tions to  be  considered. 

II.  The  objection  made,  that  plaintiff  receives  no 
benefit  from  the  improvements,  and  that  his  assessment 
should,  at  most,  be  for  a  nominal  sum  only,  was  without 

merit.  He  was  a  principal  promoter  and 
mtnta:  pre-  petitioner  for  the  ditch,  and  it  is  clearly  ap- 
parent that  his  lands  were  materially  im- 
proved in  quality  and  value  by  reason  of  this  drainage. 
Indeed,  he  has  not  appealed  from  the  assessment  as  fixed 
by  the  district  court,  and  the  only  question  we  have  to 
determine  is  whether,  upon  the  record,  the  district  court 
erred  in  its  judgment  that  the  assessments  made  by  the 
board  be  reduced  from  an  aggregate  of  $2,777.15  to 
$2,062.83. 

It  appears  that  the  drainage  district  includes  thirty- 
two  forty-acre  tracts  of  farm  land,  eighteen  town  lots, 
certain  highways  of  two  townships,  and  a  section  or  part 
of  the  Minneapolis  &  St.  Louis  Railway.  The  total  ex- 
pense to  be  provided  for  was  $10,083.94.  Of  this  sum 
$1,364  was  assessed  upon  the  railway  and  the  highway 
districts,  and  $185.74  upon  town  lots,  leaving  $8,531  to 
be  apportioned  upon  the  farm  lands.  Plaintiff^s  farm 
constitutes  in  area  12%  percent  of  such  lands.  The 
assessment   made   by   the   board   charges   him   with    32% 
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percent  of  the  sum  apportioned  to  the  agricultural  lands, 
and  the  reduced  amount  fixed  by  the  court  is  about  23 
percent  thereof.  It  is,  of  course,  true  that  the  various 
elevations  of  these  tracts  and  their  general  topography 
is  doubtless  such  as  to  make  more  or  less  variation  in  the 
benefits  derived  from  the  ditch,  and  consequent  differences 
in  the  amounts  with  which  they  should  severally  be 
charged.  It  is  equally  true  that  the  apportionment  should 
be  made  upon  a  plan  which  will  equalize  the  burden  among 
those  benefited  by  the  improvement  as  nearly  as  is  pos- 
sible, in  view  of  all  the  circumstances.  As  we  have  had 
frequent  occasion  to  suggest,  the  consideration  of  appeals 
of  this  nature  is  a  matter  of  much  difficulty  for  this  court; 
it  being  scarcely  possible  from  the  printed  record  to  ob- 
tain a  clear  and  comprehensive  view  of  all  the  facts  and 
circumstances  affecting  the  situation.  Where  the  question 
is  one  turning  upon  mere  estimates  of  benefits  or  values, 
and  it  appears  that  the  supervisors  have  taken  into  con- 
sideration all  the  evidence  bearing  thereon  (and,  in  the 
absence  of  any  record  to  the  contrary,  they  will  be  pre- 
sumed to  have  done  so),  we  are  always  strongly  inclined 
to  sustain  their  assessment,  where  is  can  be  done  without 
ignoring  the  rule  giving  effect  to  the  findings  of  the  trial 
court  upon  disputed  facts.  If,  however,  it  is  made  to 
appear,  or  is  admitted,  that  the  supervisors  refused  to 
consider  evidence  bearing  legitimately  upon  the  matter 
of  assessment,  or  their  finding  is  clearly  against  the  evi- 
dence, and  the  trial  court  has  rectified  the  error  by  modi- 
fying such  assessments,  there  is  no  good  reason  why  we 
should  reverse  its  judgment. 

In  the  case  before  us  it  is  shown  without  controversy 
that,  prior  to  the  organization  of  the  drainage  district, 
plaintiff  had  undertaken  to  drain  his  land  by  purchasing 
at  large  expense  an  outlet  upon  the  lands  of  a  neighbor, 
and  by  laying  large  tile  from  the  principal  pond  on  his 
land  to  this  outlet.     The  plan  of  the  public  ditch  con- 
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templates  a  coimection  between  it  and  the  plaintiff's  pri- 
vate ditch,  thus  increasing  the  carrying  capacity  of  the 
system.  That  this  ditch  did  not  completely  drain  his  land 
is  doubtless  true;  but  it  did  drain  much  of  the  surface 
water,  and  to  a  considerable  degree  reclaimed  the  land. 
In  other  words,  this  private  drainage  did  add  materially 
to  the  quality  of  the  land  and  thereby,  we  must  presume, 
added  to  its  value.  To  this  extent  the  amount  of  benefit 
which  would  have  resulted  to  the  land  from  the  public 
ditch  is  necessarily  less  than  it  would  have  been,  had  the 
land  been  wholly  undrained  when  the  public  enterprise 
was  entered  upon.  Whether  this  element  was  considered 
in  making  the  assessment  is  not  entirely  clear,  and  the 
testimony  of  the  commissioners  with  respect  thereto  is  not 
entirely  consistent  The  record  as  a  whole  and  the  result 
reached  by  the  board  of  supervisors  convince  us,  however, 
that  the  allowance  to  plaintiff  on  this  account  was  merely 
nominal,  and  such,  we  conclude,  was  the  view  of  the  trial 
court 

We  shall  not  undertake  any  synopsis  of  the  evidence. 
It  is  enough  to  say  that,  in  addition  to  the  matters  al- 
ready mentioned,  there  was  other  testimony,  expert  and 
non-expert,  tending  to  show  that  plaintiff's  land  was  given 
too  high  a  classification  on  account  of  benefits  resulting 
in  an  excessive  assessment  This,  of  course,  was  not  ad- 
mitted by  the  defendants,  and  they  offered  considerable 
evidence  in  support  of  their  contention  that  the  classifica- 
tion and  assessment  were  fair  and  reasonable.  Upon  this 
issue  the  trial  court  found  with  the  plaintiff,  and  its 
finding  is  not  so  manifestly  wrong  or  unsupported  by 
the  record  that  we  are  at  liberty  to  interfere  with  it — 
Affitmed* 
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Babbbb  Asphalt  Paving  Company^  Appellant^  v.  Stanb- 
ABD  FiBE  Insurance  Company,  Appellee. 

Trial:    assignment  of  cause  not  at  issue.    While  there  is  no   statute 

1  expressly  providing  that  cases  shall  not  be  peremptorily  assigned 
for  trial  before  issue  has  been  joined,  such  is  the  fair  inference  to 
be  drawn  from  the  statutes  providing  for  l^e  filing  of  trial 
notices  and  the  assignment  of  trial  causes. 

Same:    dismissal  of  action:   reinstatement.    Where  a  cause  was 

2  assigned  for  trial  by  the  court  before  issue  had  been  joined  and 
dismissed  for  want  of  prosecution,  the  plaintiff,  under  the  record 
in  this  case,  was  entitled  to  have  the  dismissal  set  aside  and 
the  cause  reinstated  on  motion  at  the  same  term,  and  he  was 
not  confined  to  the  usual  motion  for  a  continuance. 

Appeal  from  Lee  District  Court. — ^Hon.  W.  S.  BLimilton, 

Judge. 

Friday,  Ootobeb  25,  1912. 

Action  at  law  upon  a  policy  of  fire  insurancie.  The 
case  having  been  assigned  for  trial,  and  plaintiff  not  ap- 
pearing on  the  date  so  fixed,  a  dismissal  was  ordered 
and  a  judgment  entered  for  costs.  Thereafter  plaintiff 
moved  to  reinstate  the  ease,  making  a  showing  of  merits 
and  of  circumstances  explaining  and  excusing  its  failure 
to  appear  on  the  day  assigned.  Motion  overruled,  and 
plaintiff  appeals. — Reversed, 

Bead  £  Read,  for  appellant. 

William  C.  Howell,  for  appellee. 

Wbaveb,  J. — The  policy  in  suit  was  issued  October 
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15,  1908,  and  while  it  was  still  in  force  it  is  alleged 
that  the  insured  property  was  destroyed  or  injured  by 
fire.  Attempts  at  adjustment  of  the  claim  having  failed, 
plaintiff  began  this  action  in  the  district  court  of  Lee 
county,  being  represented  therein  by  Read  &  Read,  its 
counsel  at  Des  Moines,  Iowa.  The  petition  was  filed 
July  21,  1909.  On  December  17,  1910,  a  motion  for 
more  specific  statement  of  the  alleged  cause  of  action  was 
sustained,  and  in  response  thereto  an  amendment  was  filed 
March  13,  1911.  This  amendment  was  assailed  by  an- 
other motion,  which  was  sustained  April  3,  1911.  On 
May  29,  1911,  another  amendment  was  filed  to  meet  the 
ruling  of  the  court.  The  defendant  then  moved  to  dismiss 
the  action.  The  motion  was  overruled.  On  June  12, 
1911,  plaintiff's  counsel  not  being  present  in  court,  and 
having  no  notice  or  knowledge  of  the  order,  and  the  de- 
fendant not  having  answered  or  taken  issue  upon  the  pe- 
tition, the  court  set  the  cause  for  trial  on  June  16,  1911. 
On  June  13,  1911,  the  defendant  filed  an  answer,  and 
on  June  14th  a  copy  thereof  was  mailed  by  the  clerk  to 
Read  &  Read  at  Des  Moines.  On  June  20,  1911,  the  case 
was  called  for  trial  and,  plaintiff  not  appearing,  the  dis- 
missal was  entered,  as  already  noted.  It  further  appears 
that  the  copy  of  the  answer  mailed  to  Read  &  Read 
reached  them  on  the  15th.  On  June  14th  the  clerk  sent 
notice  of  the  order  of  assignment  to  said  counsel,  which 
was  received  at  Des  Moines  on  June  16th.  They  at  once 
replied,  calling  the  court's  attention  to  the  fact  that  the 
cause  was  riot  at  issue  when  set  for  trial,  and  that  the 
answer  raised  controversy  upon  points  which  would  re- 
quire the  taking  of  evidence  in  the  states  of  Illinois,  New 
York,  and  Connecticut,  and  that  it  was  impossible  for 
them  to  go  on  with  the  trial  at  that  time,  for  which 
reasons  they  asked  that  the  time  for  trial  be  fixed  for  the 
next  ensuing  term.  To  this  no  response  seems  to  have 
been  made,  and  when  the  case  was  reached  in  the  order 


92  Babbeb  Paving  Co,  v,  Ins.  Co.     [157  Iowa 

of  its  assignment  the  dismissal  followed.  During  the 
same  term,  plaintiff's  counsel  appeared  and  moved  to  set 
aside  the  dismissal  and  reinstate  the  case,  setting  up  in 
support  thereof  the  foregoing  facts.  The  question  we 
have  to  consider  is  whether  the  trial  court  erred  in  deny- 
ing this  motion  for  reinstatement 

We  have  very  little  hesitation  in  holding  that  the 
motion  should  have  been  sustained.  It  is  true  that  the  pro^ 
ceedings  appear  to  have  been  unnecessarily  delayed  in  brings 
ing  the  controversy  to  an  issue,  and  if  the  court  had  taken 
heroic  measures  to  clear  it  from  the  docket  there  would 
be  little  cause  of  complaint;  but  the  responsibility  for 
such  delay  rests  in  part,  at  least,  upon  the  defendant, 
which  appears  to  have  exercised  a  very  fertile  ingenuity 
in  presenting  successive  motions  which  postponed  the 
necessity  of  an  answer.  But  the  question  where  the  re- 
sponsibility lies  for  the  slow  rate  of  progress  is  not  ma- 
terial  here;  for  defendant  did  finally  answer,  and  within 
a  week  thereafter  the  plaintiff  was  dismissed  out  of  court, 
not  because  of  negligence  prior  to  the  answer,  but  because 
of  its  failure  to  appear  for  trial.  If  there  was  any  proper 
or  sufficient  excuse  for  that  one  failure,  then  the  case 
should  have  been  reinstated. 

While  there  is  no  statute  expressly  providing  that 
cases  shall  not  be  peremptorily  assigned  for  trial  before 
issue  joined,  such  is,  we  think,  the  reasonable  implica- 
tion. In  the  first  place,  the  provision  for  notice  of  trial 
by  which  either  party  may  insist  upon  the  cause  being 
tried,  save  where  cause  is  shown  for  granting  further  time, 
is  applicable  only  to  cases  once  continued,  and  in  which 
an  answer  has  been  filed.  Code,  section  3658.  In  the 
next  place,  the  authority  given  the  court  in  section  3659 
is  to  make  an  assignment  of  ^^trial  causes,"  and  it  is  a 
fair  construction  of  the  language  to  say  that  a  cause  is 
not  a  '^trial  cause"  until  there  is  an  issue  presented  to  be 
tried  by  the  court  or  jury.    ' 
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We  are  of  the  opinion  that  the  order  entered  in  this 
case  before  issue  joined,  setting  it  down  for  trial  at  an 
early  date,  was  not  within  the  court's  proper  discretion^ 
a.  Sams:  dis-  especially  where  such  order  was  made  in 
«Sol!:rem-  ^^0  abseucc  and  without  consent  of  the 
statement  plaiutiflF.  Morcover,  it  is  the  policy  of  the 
law  to  encourage  and  permit  cases  to  he  heard  and  decided 
npon  their  merits,  in  absence  of  fault  on  the  part  of  the 
litigant  against  whom  a  supposed  technical  advantage  is 
pressed  for  the  defeat  of  such  a  hearing;  and  we  are 
disposed  to  say  that  this  case  is  one  clearly  calling  for 
tiie  application  of  the  rule.  We  think  counsel  can  not 
be  fairly  charged  with  negligence  in  the  matter.  When 
advised  of  the  premature  assignment  of  the  cause  for 
trial,  they  promptly  called  the  court's  attention  to  the 
situation  and  to  the  -necessity  for  time  to  prepare  for  trial ; 
and,  in  the  absence  of  any  further  notice  of  an  intention 
to  insist  upon  the  assignment  irregularly  ordered,  we  can 
not  say  that  they  were  derelict  in  assuming  that  no  ad- 
Yantage  would  be  taken  or  allowed  on  account  thereof. 
Plaintiff's  counsel  moved  with  promptness  on  learning  of 
the  dismissal,  and  applied  for  the  vacation  of  the  order 
before  the  expiration  of  the  term.  "No  case  cited  to 
us  on  either  side  involves  a  precisely  similar  state  of 
facts,  and  none  which,  on  principle,  is  inconsistent  with 
the  conclusion  here  announced.  It  is  said  for  the  appellee 
that  plaintiff  should  have  presented  a  formal  motion  for 
continuance.  Knowledge  of  the  order  of  assignment  was 
not  communicated  to  plaintiff's  counsel — ^at  least,  did  not 
reach  them — ^until  the  very  day  for  which  it  had  been  as- 
signed. That  communication  was  from  the  clerk  by  direc- 
tion of  the  court,  and  it  was  both  natural  and  proper  that 
response  thereto  should  be  returned  to  the  court  through 
the  same  officer.  It  was  in  effect  an  objection  to  the 
order  of  assignment  for  the  reasons  stated,  and,  as  we 
have  already  said,  it  was  an  objection  which  should  have 
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been  sustained.  Had  the  assignment  been  made  after  the 
issue  joined,  plaintiff  might  well  have  been  held  to  make 
formal  showing  for  continuance;  but  that  is  not  the  situa- 
tion with  which  we  are  now  confronted. 

It  is  unnecessary  to  dwell  further  upon  the  facts^ 
which  are  few  and  undisputed.  We  hold  that  the  motion 
made  for  a  vacation  of  the  order  of  dismissal  should  have 
been  sustained,  and  the  judgment  below  must  therefore  be 
reversed,  and  cause  remanded  for  further  proceedings 
not   inconsistent   with   this   opinion. — Reversed. 


H.  D.  Heed,  G.  H.  Shebwood,  C.  M.  Tbephaoen,  C. 
Bishop^  J.  N.  Hosieb,  J.  N.  Shanholzeb^  F.  H. 
Reed,  Stockholders  in  a  corporation  organized  imder 
the  laws  of  Colorado,  known  as  the  Main  Gulch 
Mining,  Milling  and  Transportation  Tunnell  Company, 
who  bring  this  action  in  their  own  behalf  and  in 
behalf  of  all  stockholders  similarly  situated,  and  in 
behalf  of  said  Corporation,  Appellants,  v.  Albebt 
E.  HoTxiNGSwoBTH,  OziAs  Walkee,  Elmeb  A. 
Johnson,  Feed  C.  McMili-an,  William  C.  Catben, 
and  the  Hollinoswobth  Mining  Company,  Ap- 
pellees. 

Corporations:    action  by  stockholders:    condition  precedent:   db- 

1  mand.  Stockholders  of  a  corporation  may  prosecute  an  action 
on  their  own  behalf  and  that  of  other  stockholders  similarly  situ- 
ated against  the  officers,  directors  or  other  stockholders,  who 
are  seeking  by  fraud,  misfeasance  or  unlawful  acts  to  do  injury 
to  the  corporation  or  its  stockholders;  but  as  a  general  rule 
they  must  first  demand  of  the  managing  officers  that  they  bring 
the  action,  unless  such  demand  would  be  futile,  as  where  these 
officers  are  themselves  guilty  of  the  fraud  or  misfeasance  charged. 

Same:    receivers:    parties.    Ordinarily  the  local  receiver  of  a  cor- 

2  poration  is  the  proper  party  to  bring  an  action  on  behalf  of 
the  stockholders  and  demand  should  be  made  on  him  to  do  so 
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before  the  stockholders  act,  but  if  his  appointment  was  fraudu- 
lent and  a  part  of  the  scheme  to  defraud  the  stockholders  no 
such  demand  is  necessary;  and  if  the  property  which  is  the 
subject  of  litigation  has  never  come  into  the  hands  of  the  re- 
ceiver, but  has  at  all  times  remained  with  the  corporation  and 
its  officers,  the  receiver  is  not  a  necessary  party  to  the  stock- 
holders' action. 

Same:    foreign  receivers.    The  receiver  of  a  corporation  appointed 

3  by  a  foreign  court,  never  having  been  appointed  in  this  state, 
can  not  sue  or  be  sued  here,  and  is  not  a  necessary  party,  nor 
is  a  demand  on  him  to  bring  suit  necessary  before  the  institu- 
tion of  an  action  by  the  stockholders;  and  even  if  a  proper 
I>arty,  the  court  having  jurisdiction  of  the  other  defendants, 
could  proceed  and  award  any  appropriate  relief.  For  like  rea- 
sons the  stockholders  are  not  compelled  to  go  into  the  foreign 
courts  for  leave  to  sue  the  receiver,  or  to  secure  an  order  for 
him  to  bring  the  action. 

Same:    parties.    The  corporation  is  not  a  necessary  party  plaintiff 

4  to  a  stockholders'  action  against  the  directors;  and  a  failure 
to  serve  the  corporation  with  notice  when  made  a  defendant 
is  not  ground  for  demurrer  because  of  defect  of  parties. 

Same:     abatement  op  actions:    another  action   pending.     As  a 

5  general  rule  the  pendency  of  an  action  in  a  foreign  state  can 
not  be  pleaded  in  bar  of  an  action  in  this  state;  and  this  is 
especially,  true  where,  as  in  this  case,  the  foreign  action  was 
part  of  a  scheme  to  defraud  the  stockholders  of  a  corporation, 
and  was  the  basis  of  their  action  against  the  directors. 

Injunction:    restraining  action  in  another  state.    Injunction  will 

6  lie  to  restrain  residents  of  this  state  from  prosecuting  fraudu- 
lent, collusive  or  unlawful  proceedings  in  the  courts  of  another 
state. 

Same:    jurisdiction.    The  fact  that  real  property  of  a  corporation 

7  located  in  another  state  is  incidentally  involved  in  a  stockholders' 
action  against  the  directors  for  fraud  will  not  deprive  the  courts 
of  this  state  of  jurisdiction. 

Pleadings:    demurrer.    Matters  of  defense  need  not  be  negatived  in 

8  the  petition;  and  if  there  be  a  cause  of  action  stated  against 
any  of  the  defendants  the  petition  is  not  subject  to  demurrer. 

Appeal    from    Polk    District    Court. — ^Hon.    !Jambs    A. 

Howe,  Judge. 
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Thttesday,  Maeoh  14,  1912. 

Action  by  certain  stockholders  in  a  mining  corpo- 
ration to  set  aside  the  declaration  of  forfeiture  of  certain 
contracts  which  the  mining  company  had  purchased  from 
one  Catren,  to  set  aside  a  conveyance  thereof,  thereafter 
made  by  Catren,  to  enjoin  the  defendants  or  some  of  them 
from  prosecuting  certain  actions  against  the  mining  com- 
pany in  the  state  of  Colorado,  to  require  them  to  account 
for  the  proceeds  of  certain  ore  which  came  into  their  pos- 
session, and  for  judgment  against  the  defendants,  and 
for  other  equitable  relief.  A  temporary  writ  of  injunction 
was  issued  as  prayed,  which  was  thereafter  dissolved  upon 
motion.  Defendants,  other  than  Catren,  appeared  and  de- 
murred to  the  petition.  This  demurrer  was  sustained,  and 
judgment  was  entered  dismissing  plaintifFs'  petition  and 
taxing  the  costs  to  them.     They  appeal. — Reversed. 

Clinton  L.  Nourae,  and  Eager  £  Powell,  for  appel- 
lants. 

Read  &  Read,  and  Ouemeey,  Parker  &  Miller,  for 
appellees. 

Deemee,  J. — ^The  facts  must  be  gathered  from  the 
allegations  of  the  petition,  as  the  demurrer  admitted  all 
such  facts  as  were  properly  pleaded.  From  the  state- 
ments of  the  petition  we  extract  the  following,  deemed 
material  to  a  determination  of  the  case: 

The  Main  Gulch  Company  was  organized  in  March, 
1906,  as  a  private  corporation  for  pecuniary  profit,  imder 
the  laws  of  the  state  of  Colorado,  for  the  purpose  of  locat- 
ing, purchasing,  and  operating  mines  and  mining  property. 
The  principal  place  of  business  of  the  Main  Gulch  Com- 
pany, as  stated  in  the  articles  of  incorporation,  was  Silver 
Plume,  Colo. ;  but  provision  was  therein  made  for  the  main- 
tenance of  offices  at  such  other  places  as  might  be  deter- 
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mined.  .  •  •  The  affairs  of  the  Main  Gnlch  Company 
were  to  be  managed  by  a  board  of  five  directors,  and  in 
April,  1908,  the  individual  defendants,  Albert  E.  HoUings- 
worth,  Ozias  Walker,  Elmer  A.  Johnson,  and  Fred  C.  Mc- 
Millan, and  one  George  A.  Huffman,  were  elected  directors 
of  that  company,  of  whom  HoUingsworth  was  made  presi- 
dent; McMillan,  vice-president;  and  Johnson,  treasurer. 
And  said  persons  continued  as  such  officers  and  directors  of 
the  Main  Gulch  Company  from  the  time  of  their  election 
down  to  and  including  the  times  of  the  happening  of  all  of 
the  matters  complained  of.  All  of  said  officers  resided  in 
the  state  of  Iowa,  and  most  of  them  in  the  city  of  Des 
Moines,  Iowa.  After  the  organization  of  the  Main  Gulch 
Company,  its  capital  stock  was  placed  upon  the  market  and 
sold  to  many  persons,  including  plaintiffs ;  plaintiffs  in  that 
manner  becoming  the  owners  severally  of  shares  of  stock 
aggregating  about  98,500  shares. 

In  March,  1906,  with  the  approval  of  the  probate  court 
defendant  William  C.  Catren,  as  administrator  of  the 
estate  of  B.  C.  Catren,  sold,  by  written  contract  and  lease, 
to  one  Chauncey  I.  Burt  a  large  amount  of  valuable  min- 
ing property  described  in  the  petition  for  the  sum  of 
$36,000,  and  in  May,  1906,  Burt  sold  and  transferred  the 
said  contract  and  lease  to  the  Main  Gulch  Company,  and 
conveyance  of  the  property  and  assignments  of  the  lease 
were  duly  executed  by  Catren,  administrator,  to  Burt,  and 
by  Burt  to  the  Main  Gulch  Company,  and  these  conveyances 
and  assignments  duly  executed  were  deposited  in  a  bank  in 
Georgetown,  Colo.,  in  escrow  as  provided  in  the  contracts 
of  sale  and  assignment.  By  the  terms  of  the  said  instru- 
ments, there  were  to  be  paid  to  Catren,  administrator, 
$10,000  on  or  before  March  31,  1907,  $10,000,  on  or  before 
March  31,  1908,  and  $15,000  on  or  before  March  31,  1909. 
Said  instruments  also  required  that  17^^  percent  of  all 
ore  mined  from  the  property  should  be  paid  to  Catren, 
administrator,  and  be  by  him  credited  upon  the  last  of 
the  above  payments  of  the  purchase  price.  The  Main 
Gulch  Company  immediately  entered  into  the  operation 
and  development  of  said  mines  and  mining  property,  and 
continued  so  do^vn  to  the  time  of  the  surrender  of  possession 
of  the  property  by  HoUingsworth  to  Catren  as  hereinafter 
stated,  and  the  Main  Gulch   Company  also  paid  Catren, 
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administrator,  the  $10,000  dne  March  31,  1907,  and  also 
17%  per  cent  of  the  proceeds  of  the  ore  taken  by  it  from 
said  mines. 

In  February,  1908,  the  time  for  the  payment  of  the 
r^nainder  due  upon  said  contract  was,  by  a  supplemental 
agreement,  extended  as  follows:  $2,000  to  be  paid  March 
31,  1908;  $2,000,  September  30,  1908;  $1,000,  January  31, 
1909;  $5,000,  March  31,  1909;  $3,000,  September  30, 
1909;  and  the  remaining  $12,000,  less  such  sums  as  had 
been  received  from  the  17%  per  cent  of  the  ore  mined, 
March  31,  1910.  After  the  extension,  the  Main  Oulch 
Company  paid  to  Catren,  administrator,  the  $2,000  due 
in  March,  1908,  and  17%  per  cent  of  the  proceeds  of  the 
ore  meanwhile  mined,  so  that  on  September  30,  1908,  all 
of  the  said  purchase  price  of  the  said  mine  had  been  paid 
except  the  sum  of  $20,225.94,  of  which  remaining 
sum  the  first  installment  was  $2,000  payable  September 
30,  1908. 

The  contracts  between  Catren  and  Burt  and  between 
Burt  and  the  Main  Gulch  Company  and  the  extension 
agreement  between  Catren  and  the  Main  Oulch  Company 
each  provide  for  a  declaration  of  forfeiture,  upon  failure 
to  make  payments,  of  which  ten  days'  written  notice  shall 
be  given;  but  the  plaintiffs  and  the  other  stockholders  of 
the  Main  Gulch  Company  (prior  to  the  happening  of  the 
things  hereinafter  stated)  had  no  accurate  information  of 
the  terms  of  the  said  contracts  in  relation  to  the  forfeiture 
or  the  times  when  payments  became  due.  Cognizant  of 
the  want  of  information  of  the  plaintiffs  and  of  the  other 
stockholders  of  the  Main  Gulch  Company,  and  just  prior 
to  the  time  the  first  remaining  payment  became  due,  Sep* 
tember  30,  1908,  the  defendant  Hdlingsworth,  president 
of  the  Main  Gulch  Company,  had  a  conversation  with  some 
of  the  plaintiffs  and  other  stockholders  of  the  Main  Gulch 
Company  for  the  purpose  of  arranging  for  any  future 
payments  that  might  become  due  Catren,  and  the  plaintiffs 
and  other  stockholders  relied  upon  these  statements  and 
representations  of  Hollingsworth  and  believed  that  arrange- 
ments had  been  made  or  would  be  made  by  the  officers 
of  the  Main  Gulch  Company  for  such  remaining  payments. 
From  the  time  of  the  purchase  of  the  property  by  the  Main 
Gulch  Company,  down  to  about  the  30th  of  September, 
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1908,  it  was  represented  by  the  individual  defendants, 
officers  of  the  Main  Gulch  Company,  to  various 
stockholders  of  that  company,  including  the  plaintiffs  or 
some  of  them,  that  the  said  mines  were  producing  largQ 
quantities  of  valuable  ore,  assaying  in  the  neighborhood  of 
$54  per  ton  and  in  excess  thereof  over  and  above  smelter 
and  transportation  charges,  and  .  the  plaintiff  and  other 
stockholders  were  thereby  led  to  believe,  and  did  believe, 
that  the  property  was  producing  such  an  income  as  would 
then,  or  in  the  near  future,  pay  the  indebtedness  of  the 
company  to  Catren  and  also  produce  a  profit  to  them  as 
stockholders. 

No  meeting  of  the  stockholders  of  the  Main  Gulch 
Company  was  called  by  the  defendant  HoUingsworth  as  he 
had  represented,  or  by  any  other  person,  for  the  purpose 
of  arranging  for  any  of  said  payments  or  considering  the 
same,  but  on  or  about  the  said  30th  day  of  September, 
1908,  the  defendants  HoUingsworth,  Walker,  Johnson,  Mc- 
Millan, and  Catren  entered  into  a  conspiracy  for  the  pur- 
pose of  defrauding  the  Main  Gulch  Company  and  its  stock- 
holders, including  plaintiffs,  of  said  mines  and  mining 
property  and  depriving  them  of  all  their  interests  and  rights 
therein,  by  having  Catren,  administrator,  declare  a  for- 
feiture of  the  said  contract  and  lease  and  thereafter  sell 
the  said  property  to  the  individual  defendants  for  the  said 
remainder  of  the  consideration,  $20,225.94,  due  Catren, 
administrator,  from  the  Main  Gulch  Company.  In  pursu- 
ance of  the  conspiracy,  HoUingsworth  went  to  Silver  Plume, 
Colo.,  about  September  30,  1908,  the  date  the  first  payment 
fell  due,  and  on  the  3d  of  October,  1908,  Catren,  admin- 
istrator, presented  to  HoUingsworth,  at  Silver  Plume,  a 
notice  directed  to  the  Main  Gulch  Company,  stating  that  he, 
Catren,  administrator,  did  elect  to  declare  and  did  thereby 
declare  a  forfeiture  of  the  said  contracts  of  purchase.  Upon 
the  presentation  of  that  notice,  HoUingsworth  accepted  the 
service  for  the  Main  Gulch  Company  and  without  right 
and  without  further  notice,  and  without  the  knowledge  of 
the  plaintiffs  or  any  of  the  stockholders  of  the  Main  Gulch 
Company,  other  than  the  defendants,  and  without  awaiting 
the  ten  days  provided  for  by  the  contracts,  and  in  violation 
of  the  terms  thereof,  HoUingsworth  upon  said  notice  im- 
mediately surrendered  all  of  said  mines  and  mining  prop^ 
er^  to  Catren* 
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On  October  3,  1908,  Catren,  as  administrator  of  the 
estate  of  B.  C.  Catren,  made  a  report  to  the  probate  court 
of  Clear  Creek  county,  Colo.,  that  he  had  served  notice 
of  forfeiture  upon  the  Main  Gulch  Company,  and  that 
the  company  had  surrendered  possession  of  the  mines  and 
mining  property  to  him;  but  that  report  was  not  filed  in 
said  court  by  Catren,  administrator,  nor  did  it  become  a 
matter  of  public  record  until  about  the  23d  day  of  Novem- 
ber, 1908.  On  November  30,  1908,  an  order  was  entered 
by  said  probate  court  in  said  estate,  reciting  that  the  con- 
tracts with  Burt  and  the  Main  Gulch  Company  had  been 
forfeited,  and  that  the  holders  of  said  contracts  had  sur- 
rendered possession  of  the  property  to  the  administrator 
and  authorizing  the  administrator  to  sell  the  said  property 
at  private  sale.  Immediately  thereafter,  and  in  further 
pursuance  of  said  conspiracy  to  defraud  the  Main  Gulch 
Company  and  its  stockholders,  Catren,  administrator,  sold 
all  of  the  said  mines  and  mining  property  to  the  individual 
defendants,  ofiicers  of  the  Main  Gulch  Company,  HoUings- 
worth.  Walker,  Johnson,  and  McMillan,  for  the  sum  of 
$20,225.94,  being  the  remainder  of  the  consideration  due 
from  the  Main  Gulch  Company  to  Catren,  administrator, 
under  the  contracts  of  purchase  above  referred  to  held  by 
the  Main  Gulch  Company.  On  the  8th  of  December,  1908, 
Catren,  administrator,  reported  said  sale  to  the  probate 
court,  and  it  was  confirmed  by  that  court,  and  on  the  9th 
day  of  December,  1908,  Catren,  administrator,  conveyed 
all  of  said  mines  and  mining  property  to  the  said  individual 
defendants,  Hollingsworth,  Walker,  cfohnson,  and  McMillan. 

On  the  15th  day  of  December,  1908,  Hollingsworth, 
McMillan,  and  one  E.  D.  Smith,  an  employee  of  HollingS' 
worth,  organized,  under  the  laws  of  Colorado,  the  defendant 
corporation,  the  'Hollingsworth  Mining  Company'  for  the 
identical  purposes  for  which  the  Main  Gulch  Company  had 
been  organized.  The  articles  of  incorporation  of  the  Hol- 
lingsworth Company  provide  that  the  board  of  directors 
shall  consist  of  five  members,  namely,  Hollingsworth,  Mc- 
Millan, Smith,  Walker,  and  Wm.  C.  Catren,  of  whom 
Hollingsworth  shall  be  president.  Smith,  secretary,  and 
Catren,  manager  of  the  mines;  and  said  persons  are  now 
filling  said  offices.  The  said  articles  of  incorporation  of 
the  Hollingsworth  Company  also  provide  that  the  company 
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shall  at  all  times  maintain  an  office  for  the  transaction  of 
business  in  the  city  of  Des  Moines,  Iowa.  On  the  28th 
day  of  December,  1908,  the  defendants  Hollingsworth, 
Walker,  McMillan,  and  Johnson  conveyed  to  the  defendant 
Hollingsworth  Company,  by  warranty  deed,  all  of  the  said 
mines  and  mining  property  in  question,  for  the  following 
consideration:  $25,000  of  the  first  mortgage  bonds  of  the 
Hollingsworth  Company,  secured  by  a  deed  of  trust  upon 
the  mines  and  mining  property  in  question,  6,000  shares 
of  the  preferred  stock  of  the  Hollingsworth  Company,  and 
7,475  shares  of  the  common  stock  of  the  Hollingsworth 
Company,  said  shares  being  each  of  the  par  value  of  $10 
and  constituting  all  of  the  capital  stock  of  the  Hollings- 
worth Company.  Said  stocks  aggregate  the  face  value  of 
$124,750,  and,  with  said  bonds,  make  the  entire  considera- 
tion, received  by  the  defendants  Hollingsworth,  Walker, 
McMillan,  and  Johnson  from  the  Hollingsworth  Company 
$149,750.  On  the  same  day,  December  28,  1908,  the  Hol- 
lingsworth Company  executed  a  deed  of  trust  to  the  Ger- 
man-American Trust  Company,  upon  all  of  said  mines  and 
mining  property,  to  secure  50  bonds,  negotiable  in  form  and 
character,  of  the  denomination  of  $500  each,  bearing  in- 
terest at  6  percent  per  annum,  payable  December  31,  1918, 
which  said  bonds  were  then  delivered  to  the  defendants 
Hollingsworth,  W^alker,  McMillan,  and  Johnson  and  Catren, 
and  are  now  outstanding.  The  conveyance  from  Hollings- 
worth and  others  to  Hollingsworth  Company  and  the  deed 
of  trust  to  the  (Jerman-American  Trust  Company,  above 
referred  to,  were  executed  and  acknowledged  by  Hollings- 
worth and  Smith,  as  president  and  secretary  of  the  Hol- 
lingsworth Company,  in  the  city  of  Des  Moines,  Iowa. 

On  the  day  of  March,  1909,  the  defendants 

Johnson  and  McMillan  instituted  in  the  district  court  of 
Clear  Creek  county,  Colo.,  an  action  against  the  Main 
Gulch  Company  to  recover  the  sum  of  $5,000  indebtedness 
claimed  to  be  due  them,  and  alleging  in  said  suit  that  the 
Main  Gulch  Company  was  insolvent,  and  praying  the  ap- 
pointment of  a  receiver.  The  only  notice  ever  given  of  that 
suit  was  served  upon  a  stockholder  of  the  Main  Gulch 
Company,  unknown  to  the  plaintiflFs;  the  said  stockholder 
so  served  being  in  collusion  with  the  defendants  in  the 
commencement  of  that  suit.    No  appearance  was  entered  in 
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flaid  suit  for  the  Main  Oulch  Company,  and  no  defense 
was  made  therein  for  that  company  by  HoUingsworth  as 
president  or  by  any  of  the  other  defendants,  officers  of  that 
company,  or  by  any  other  person,  although  said  officers  ail 
knew  that  said  suit  was  to  be  brought  and  had  full  knowl- 
edge of  the  bringing  thereof  and  its  pendency,  but  con- 
cealed such  facts  from  the  other  remaining  director  and 
from  the  plaintiffs  and  the  stockholders  of  the  Main  Gulch 
Company,  and  permitted  a  default  to  be  taken  therein  and 
a  receiver  to  be  appointed  upon  said  application  of  John- 
son and  McMillan  by  that  court,  on  or  about  April  10, 
1909.  Said  receiver  has  never  at  any  time  taken  or  at- 
tempted to  take  possession  of,  or  claimed  any  of,  the  prop- 
erty of  the  Main  Gulch  Company  but  the  said  property  has 
always  remained,  as  it  was  at  the  time  said  suit  was  com- 
menced, in  the  possession  and  under  the  control  of  HoUings- 
worth Company,  and  said  mines  and  mining  property  have 
been  and  are  now  being  operated  by  the  HoUingsworth 
Company,  through  its  officers,  the  individual  defendants 
herein. 

On  April  13,  1909,  the  defendant  HoUingsworth  Com- 
pany instituted  in  the  district  court  of  Clear  Creek  county, 
Colo.,  a  suit  against  the  Main  Gulch  Company,  asking  to 
quiet  the  title  of  the  HoUingsworth  Company  to  the  mines 
and  mining  property  in  question.  Notice  of  said  suit  was 
served  upon  John  B.  Lucas,  a  stockholder  of  the  Main 
Gulch  Company,  at  Georgetown,  Colo.,  on  the  18th  day  of 
April,  1909,  at  9  o'clock  p.  m.,  as  said  Lucas  was  about 
to  leave  the  state  of  Colorado.  Said  latter  suit,  however,  was 
commenced  after  notice  of  the  instant  suit  had  been  served 
upon  some  of  the  individual  defendants  herein  and  after 
the  officers  of  the  HoUingsworth  Company  had  knowledge 
and  had  been  notified  of  the  commencement  of  this  suit. 

The  same  firm  of  attorneys  who  represented  Catren, 
administrator,  in  the  attempt  to  forfeit  the  contracts  of  pur- 
chase of  the  Main  Gulch  Company,  also  represented  John- 
son and  McMillan  in  the  suit  for  the  appointment  of  a 
receiver  and  also  represents  the  HoUingsworth  Company  in 
ita  suit  to  quiet  title,  and  said  attorneys,  as  plaintiffs  are 
informed  and  believe,  represented  HoUingsworth,  Walker, 
Johnson,  and  McMillan  in  the  organization  of  the  Hol- 
lingsworth   Company,   and   said   attorneys   have   since,    at 
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all  times,  represented  the  defendants  in  all  of  the  proceed- 
ings relating  to  the  said  property  and  at  the  meeting  of  the 
stockholders  of  the  Main  Gulch  Company  hereinafter  re- 
ferred to. 

After  notice  had  been  served  of  the  instant  suit  and 
on  the  13th  day  of  Xpril,  1909,  a  meeting  of  the  stocb 
holders  of  the  Main  Gulch  Company  was  held  at  the 
instance  of  the  defendants,  officers  of  the  Main  Gulch 
Company,  at  Silver  Plume,  Colo.  Defendants  were  rep- 
resented at  said  meeting  by  their  attorneys,  being  the 
same  attorneys  who  appeared  for  the  defendants  in  all  of 
the  proceedings  hereinbefore  referred  to,  at  which  meeting 
an  election  of  directors  was  held;  but  the  defendants  by 
their  attorneys  protested  said  election  and  have  declared 
that  under  the  laws  of  the  state  of  Colorado  no  proper 
election  was  had,  and  that  said  new  board  of  directors 
was  not  entitled  to  act  as  directors  and  have  wholly  ig- 
nored said  board  of  directors  and  denied  their  right  to 
act,  claiming  that  at  said  meeting  the  defendants  repre- 
sented a  majority  of  all  the  stock  of  the  Main  Gulch 
Company  and  a  majority  of  all  the  stock  there  present, 
and  that  said  new  directors  had  not  been  voted  for  or 
elected  by  a  majority  of  all  the  stock  there  present.  Said 
new  board  of  directors  has  never  been  organized  or  quali- 
fied or  acted  for  said  company. 

The  defendants,  officers  of  the  Main  Gulch  Company, 
have  always  been  in  control  of  said  company  during  all 
of  the  said  transactions  and  have  endeavored  to  conceal 
and  have  concealed  all  of  said  transactions  from  plaintiffs 
and  the  stockholders  of  the  Main  Gulch  Company,  other 
than  defendants,  and  each  and  all  of  the  said  transactions 
above  set  out  and  referred  to  were  had  and  done,  by  the 
defendants  in  furtherance  of  their  conspiracy  to  defraud 
plaintiffs  and  the  other  stockholders  of  the  Main  Gulch 
Company,  and  for  the  purpose  of  depriving  said  com- 
pany and  its  stockholders  other  than  the  defendants  of 
all  beneficial  interest  in  said  mines  and  mining  property. 
The  said  mines  and  mining  property  so  attempted  to  be 
taken  from  the  Main  Gulch  Company  are  worth  a  sum  in 
excess  of  $150,000,  and  are  and  were  worth  more  than 
$100,000  over  and  above  all  of  the  indebtedness  and 
liabilities    of   the    Main    Gulch    Company.      The    mining 
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property  immediately  adjoining  the  property  in  question 
has  produced  from  $10,000,000  to  $30,000,000. 

The  HoUingsworth  Company,  ever  since  its  pretended 
purchase  of  said  property,  has  been  engaged  in  operating 
said  mines  and  in  taking  ore  therefrom  and  is  now  en- 
gaged in  taking  ore  therefrom;  said  ore  being  of  great 
value,  and  the  amount  thereof  being  now  unknown  to 
plaintiffs.  .  .  .  Plaintiffs  and  the  other  stockholders 
of  the  Main  Gulch  Company  have,  at  all  times,  been  ready 
and  willing  and  are  now  ready  and  willing  to  do  all 
things  necessary  to  conserve  and  protect  the  rights  of 
the  Main  Gulch  Company  in  and  to  said  property  and  the 
said  Catren  contracts  and  to  do  equity  in  the  premises. 
The  articles  of  incorporation  of  the  Main  Gulch  Company 
make  no  provision  for  the  calling  of  special  meetings  of 
the  stockholders  thereof. 

Plaintiffs  in  their  petition  pray  for  themselves,  and 
other  stockholders  of  the  Main  Gulch  Company:  That 
the  pretended  declaration  of  forfeiture  above  referred  to 
be  declared  void,  that  the  defendants  HoUingsworth, 
Walker,  Johnson,  McMillan,  and  Catren,  and  the  Hoi- 
lingsworth  Mining  Company,  be  decreed  to  hold  said  mines 
and  mining  property  and  all  parts  thereof  and  the  pro- 
ceeds therefrom  as  trustees  for  the  benefit  of  the  Main 
Gulch  Company  and  its  stockholders.  That  they  be  re- 
quired to  account  for  said  property  and  each  and  every 
parcel  thereof  and  for  all  ore  taken  from  said  mines, 
and  that,  if  any  of  the  said  property  has  been  disposed  of 
or  expended  or  destroyed,  that  judgment  be  rendered  against 
defendants  for  the  full  value  thereof.  That  a  temporary 
injunction  issue  to  restrain  the  HoUingsworth  Company 
and  its  officers  and  the  individual  defendants  from  pro- 
secuting said  suits  and  from  instituting  and  prosecuting 
further  suits,  and  for  general  equitable  relief.  And  in 
the  alternative  plaintiffs  pray  judgment  against  all  of  the 
defendants  except  the  Main  Gulch  Company,  for  damages 
suffered,  to  the  sum  of  $150,000  and  interest. 

As  already  indicated,  while  Catren  was  made  a  party 
to  the  proceedings,  lie  was  not  served  with  notice,  and  it 
also  appears  that  neither  the  Main  Gulch  Company  nor 
its  receiver  were  served  with  notice,  nor  was  the  receiver 
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imade  a  party.     The  main  points  made  by  defendants  in 
their  demurrer  were  that: 

(1)  Plaintiffs  have  no  right  to  sue,  for  the  reason  that 
a  receiver  had  been  appointed  for  the  Main  Gulch  Com- 
pany in  the  state  of  Colorado,  and  he  alone  could  bring 
the  suit 

(2)  The  receiver  was  a  necessary  and  indispensable 
party  to  this  action. 

(3)  The  plaintiffs  have  no  right  to  sue  in  their 
capacity  as  stockholders  for  the  reason  it  does  not  appear 
that  they  had  made  any  demand  upon  the  corporation, 
its  officers  or  directors,  to  bring  the  action  before  com- 
mencing this  proceeding,  and  for  the  further  reason  that 
they  made  no  demand  upon  the  receiver  to  bring  suit 

(4)  The  receivership  proceedings  pending  in  Colo- 
rado are  a  bar  to  plaintiffs'  action. 

(5)  This  action  should  be  abated  because  of  the 
pendency  of  the  proceedings  in  the   Colorado  courts. 

(6)  The  courts  of  this  state  are  without  jurisdiction 
for  the  reason  that  the  action  involves  and  is  brought  to 
recover  an  interest  in  real  estate  situated  in  a  foreign  ju- 
risdiction. 

(7)  The  matters  complained  of  relate  to  the  internal 
management  of  a  foreign  corporation,  and  the  courts  of 
this  state  have  no  jurisdiction  to  interfere  therewith. 

(8)  Plaintiffs  have  not  shown  any  wrongs  to  them- 
selves individually  and  are  not  in  a  representative  capacity 
entitled  to  any  relief. 

(9)  Plaintiffs  are  not  entitled  to  any  relief  for  the  reason 
that  they  have  not  offered  to  repay  defendants  for  money 
expended  by  them  and  do  not  offer  to  do  equity,  and 
for  the  further  reason  that  the  Main  Gulch  Company  is 
shown  to  be  insolvent,  and  no  allegations  are  made  which 
show,  or  tend  to  show,  that  there  would  be  any  surplus,  to 
the  stockholders  after  the  corporate  debts  were  paid.     This 
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demurrer  was  sustained  generally,  and  the  appeal  is 
from  this   ruling. 

If  the  demurrer  was  properly  sustained,  this,  of 
course,  ends  the  case;  but,  if  error  be  found  in  that  rule, 
then  it  becomes  important  to  determine  the  correctness  of 
the  ruling  on  the  motion  to  dissolve  the  temporary  writ  of 
injunction. 

I.  Plaintiffs  are  not  only  suing  on  their  own  be- 
half, but  for  the  benefit  of  all  the  other  stockholders  similar- 
ly situated,   and  the   action  is  not  to  preserve  or  secure 

their  individual  rights,  save  as  they  may  be 
8todSoiJct»:  incidentally  involved  after  recovery  may 
Sdrat°"  ^^^  ^  li^^i  i-Tom  the  defendants,  for  and  on  be- 
demand.  ^^  ^£   ^   ^j^^   Stockholders.      Proper   pre- 

liminary steps  having  been  taken  or  good  reason  shown 
why  these  would  have  been  unavailing,  the  law  author- 
izes such  suits  to  be  prosecuted  against  the  officers,  di- 
rectors, or  stockholders  who  by  fraud,  misfeasance,  or 
unlawful  acts  do  injury  to  the  corporation  itself  or  to  the 
stockholders.  As  a  rule  demand  must  be  made  upon  the 
managing  officers  to  bring  such  action  before  it  can  be 
prosecuted  by  the  individual  stockholders.  8c1u>ening  v. 
SchwerJc,  112  Iowa,  733;  Telegraph  v.  Lee,  125  Iowa, 
17.  But  where  these  officers  are  themselves  guilty  of 
fraud,  and  misfeasance  is  charged,  it  is  apparent  that  de- 
mand upon  them  to  bring  suit  against  themselves  would 
be  a  vain  and  useless  thing,  and  in  such  cases  no  demand 
is  necessary.  See  cases  just  cited,  and  Delaware  Co.  v. 
Albany  R.  B.,  213  II.  S.  435  (29  Sup.  Ct.  540,  53  L. 
Ed.  862),  and  2  Morawetz  on  Corporations  (4th  Ed.) 
section  741.  It  is  not  necessary,  of  course,  to  make 
demand  upon  ^  the  other  stockholders,  for  they  have  noth- 
ing to  do  with  the  immediate  management  of  the  affairs 
of  the  company  and  could  not  have  brought  it  even  were 
they  so  disposed.  Brewer  v.  Boston  Theatre,  104  Mass. 
378;  Railway  Co.  v.  Ailing,  99  IT.  S.  463   (25  L.  Ed. 


U^ov.  1912]        Reed  v.   Hollingswobth.  ^       107 

438) ;  Delaware  Co.  v.  Albany  R.  R.,  213  TJ.  S.  435  (29 
Sup.  Ct  540,  53  L.  Ed.  862). 

According  to  defendants'  own  theory  the  property 
of  the  corporation  was  in  the  hands  of  a  receiver,  and 
they  oould  not  have  brought  suit  as  directors  or  managers, 

even  had  they  been  so  disposed.    Ordinarily 


rcceii^:  a  local  rccciver  would  be  the  proper  party 

to  bring  the  suit,  and  demand  would  doubt- 
less have  to  be  made  upon  him  before  action  would  lie  by 
the  stockholders;  but  it  is  charged  in  this  petition  that 
the  suit  which  resulted  in  his  appointment  was  covinous 
and  fraudulent  and  a  part  of  the  scheme  whereby  the 
Main  Gulch  Company  and  its  stockholders  were  to  be  de- 
frauded. In  such  cases  no  demand  would  be  necessary 
upon  the  receiver.  BrincJcerhoff  v.  Bostwick,  88  N.  Y. 
60;  Sigwald  v.  City  Bank,  82  S.  C.  382  (64  S.  E.  399); 
South  Spring  Hill  Co.  v.  Amador  Co.,  145  U.  S.  300  (12 
Sup.  Ct  921,  36  L.  Ed.  712). 

Moreover  it  is  alleged  that  the  property  -which  is  the 
aubject-matter  of  the  litigation  has  never  been  in  the 
hands  of  the  receiver,  but  has  at  all  times,  since  the  acts 
complained  of,  been  in  the  possession  of  the  defendants. 
In  such  cases  it  is  not  necessary  to  make  the  receiver  a 
party.  Sigwald  v.  Bank,  supra;  State  Bank  v.  McElroy, 
106  Iowa,  260;  Weigen  v.  Insurance  Co.,  104  Iowa,  411. 
Moreover,  as  the  receiver  was  appointed  by  a  foreign 
court  and  has  never  been  appointed  in  Iowa,  he  (as  a 
general  rule)  would  have  no  standing  in  this  court  under 

the    doctrine  announced  in  Parker  v.  Lamb, 

«    Sams  * 

foreign  99  lowa,  265;  Wyman  v.  Eaton,  107  Iowa, 

214,  and  other  like  cases:  Schloss  v.  Surety 
Co.,  149  Iowa,  382.  This  is  the  rule  announced  by  the 
United  States  Supreme  Court  in  Booth  v.  Clark,  17  How. 
322  (15  L.  Ed.  164),  and  steadfastly  adhered  to- down 
to  this  time.  Of  course,  authorities,  and  many  of  them, 
hold  to  a  contrary  doctrine,  but  we  are  not  disposed  to 
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depart   from   the   rule   so   often   established    and    so   well 
fortified  by   authority. 

The  receiver  here  appointed  could  neither  sue  or  be 
sued  in  the  courts  of  this  state,  for  his  appointment  had 
no  extraterritorial  effect.  He  was  not  then  a  necessary 
party,  nor  was  it  necessary  to  make  demand  upon  him  to 
bring  the  action. 

II.  Even  if  the  receiver  were  a  proper  party,  he 
was  not  an  indispensable  one,  and  the  court,  having  juris- 
diction of  the  other  defendants,  could  proceed  and  award 
any  appropriate  relief.  Hazard  v.  Dvrant  (C.  C.)  19 
Fed.  476;  Teager  v.  Landaley,  69  Iowa,  725. 

III.  For   the   same   reasons   plaintiffs   were  not   re- 
quired to  go  to  the  Colorado  courts  for  leave  to  sue  the 
receiver  or  to  secure  an  order  upon  him  to  bring  the  ac-/ 
tion. 

IV.  The  Main  Gulch  Company  was  not  a  necessary 
party  plaintiff.  This  action  is  brought  by  the  stockholders 
of  the  company  for  and  on  behalf  of  all  stockholders,  and  in 

a    sense    the    Main    Gulch    Company    is    a 

4.  Same:  parties.  t    j      J      '-c  v       i.    j      -x        -n 

party.  Indeed,  if  recovery  be  had,  it  will 
be  for  the  company,  although  brought  by  the  stockholders 
and  not  by  the  managing  directors  in  the  name  of  the 
company.  Granted  the  right  of  plaintiffs  to  sue  in  their 
names  as  stockholders,  it  follows  that  the  corporation  it- 
self was  not  an  indispensable  party  plaintiff.  Whether  or 
not  it  should  have  been  made  a  party  defendant  is  an- 
other question,  and  one  which  does  not  properly  arise  upon 
the  demurrer.  The  Main  Gulch  Company  was  made  a 
party  defendant  by  an  amendment  to  the  petition  filed  be- 
fore the  demurrer  was  interposed,  and  whilst  it  was  not 
served  with  notice  of  the  amendment  or  of  the  original 
petition,  yet  as  it  was  made  a  party,  the  petition  and  its 
amendment  are  not  subject  to  demurrer  because  of  defect 
of  parties.  This  is  expressly  held  in  Forbes  v,  Delash- 
mutt,  et  al.,  68  Iowa,  164.     See,  also,  to  the  same  effect 
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Danner  v.  Hotz,  74  Iowa,  390.  Doubtless  no  relief  can 
be  had  in  favor  of  the  corporation  itself  until  service  had 
upon  the  corporation,  under  the  rules  announced  in  the 
cases  cited  in  Cook  on  Stocks  and  Stockholders  (3d  Ed.), 
section  738.  But  this  is  not  true  as  to  all  the  relief  asked, 
nor  may  the  questions  be  raised  by  demurrer  to  the  peti- 
tion. 

V.     The  pendency  of  the  proceedings  in  the  state  of 

Colorado  can  not  be  pleaded  in  bar,  or  in  abatement  of 

this   action   for   the   reason:    (1)    It   is  alleged  that  these 

Sami-  abater     ^^^^^  proceedings  were  and  are  part  of  the 

SISL-?'  scheme    to    defraud    and    are    covinous    and 

•ctiont: 

S^*^pend-      wrongful   in   character.      (2)    As   a   general 
"*'  rule,  an  action  pending  in  the  courts  of  an- 

other jurisdiction  can  not  be  pleaded  in  bar  or  in  abate- 
ment of  our  action  in  this  state.  See,  in  support  of 
these  propositions:  Sigwald  v.  Bank,  supra;  State  Batik 
V.  MjcElroy,  supra;  Weigen  v.  Ins.  Co.,  supra;  Allen 
V.  R.  R.  Co.,  42  Iowa,  687;  MacOregor  v.  MacOregor,  9 
Iowa,  78;  Merritt  v.  Barge  Co.,  79  Fed.  228  (24  C.  C. 
A.  530) ;  Schmidt  v.  Posner,  130  Iowa,  347  (106  N.  W. 
760) ;  Conrad  v.  Buck,  21  W.  Va.  396 ;  Davis  v.  Morris' 
Ex'rs,  76  Va.  21. 

YL  It  is  the  rule  of  this  jurisdiction  that  an  injunc- 
tion will  lie  to  restrain  residents  of  this  state  from  prose- 
cuting   fraudulent,     collusive,     or     unlawful     proceedings 

in  the  courts  of  another  jurisdiction.  Ayres  v. 
rSt'rahSng''  Siebel,  82  Iowa,  347;  Parker  v.  Lamb,  99 
another  lowa,  266 ;  Tcagcr  v.  Landsley,  69  Iowa,  725 ; 

Hager  v.  Adams,  70  Iowa,  746.  See,  also, 
the  following  cases  from  other  jurisdictions:  Brown  v. 
Silver  Mining  Co.  (C.  C.)  65  Fed.  7;  Dunbar  v.  Am. 
Telephone,  224  111.  9  (79  N.  E.  429,  115  Am.  St.  Rep. 
132,  8  Ann.  Cas.  67)  ;  Bigelow  v.  Calumet  Co.  (C.  C.) 
165  Fed.  879;  High  on  Injunctions  (4th  Ed.)  section 
1227. 
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VTL  The  action  is  not  in  rem,  but  in  personam, 
and  the  mere  fact  that  some  of  the  property  incidentally 
involved  is  real  property,  situated  in  another  jurisdiction, 
7.  Same:  jnrb-      ^^^^  ^^^  deprive  our  local  courts  of  jurisdic- 

*****^  tion   over   persons    here    resident,    who    are 

charged  with  a  violation  of  some  duty  of  trust  Hinkley 
V.  Sac  Oil  Co.,  132  Iowa,  396;  Brown  v.  Silver  Mining 
Co.,  supra;  and  the  Teager  and  Eager  oases,  heretofore 
cited. 

VIII.  Lastly,  it  is  contended  that  it  does  not  appear 
that  the  Main  Gulch  Company  is  solvent,  or  that  plain- 
tifFs  have  an  interest  in  the  matter  because  of  no  showing 
a  PuADiMcs:        t^*^  anything  would  remain  to  them  after 

demurrer.  ^^  corporatiou  had  paid  its  debts;  that 
plaintiffs  do  not  offer  to  do  equity  in  the  premises;  that 
a  new  board  of  directors  has  been  elected  for  the  Main 
Gulch  Company  since  the  commencement  of  the  action, 
or  perhaps  before;  and  that  it  does  not  appear  that  they 
have  not  ratified  the  alleged  illegal  acts.  None  of  these  prop- 
ositions have  merit.  They  either  appear  from  the  alle- 
gations of  the  petition,  or  are  defensive  matters  not  neces- 
sary to  be  negatived  in  the  petition.  No  question  as  to 
misjoinder  of  causes  of  action  or  of  parties  is  made,  and, 
if  there  be  any  cause  of  action  stated  in  the  pleadings 
against  any  of  the  defendants,  the  demurrer  should  have 
been  overruled.  ' 

The  petition  does  state  at  least  one  cause  of  action 
against  all  the  defendants,  and  doubtless  more  than  one, 
and  we  are  constrained  to  hold  that  the  demurrer  to  the 
petition  should  not  have  been  sustained,  and  that  under 
the  allegations  of  the  petition  the  motion  to  dissolve  the 
temporary  writ  of  injunction  should  have  been  overruled. 
It  follows  that  the  orders  and  judgments  must  be^ 
and  they  are — Reversed. 


KoY.  1913]  State  v.  Wabneb.  Ill 


State  of  Iowa^  v.  John  Wabneb,  Appellant 

Criminal  law:    evidence:    impeachment  op  witnesses.    Where  the 

1  defendant  in  a  criminal  action  calls  one  of  the  witnesses  exam- 
ined by  the  state  and  makes  him  his  own  witness,  he  becomes 
subject  to  impeachment  on  rebuttal  the  same  as  any  other  wit- 
ness for  the  defendant. 

Same:     Res  gestae.     The  statements  of  a  third  person   regarding 

2  the  circumstances  of  an  affray  made  to  a  physician  when  calling 
liim  to  attend  the  injured  person  are  admissible  as  part  of  the 
res  gestae. 

Same:     evidence:    instructions:    harmless  error.     Where  a  wit- 

3  ness  for  defendant  testified  that  neither  he  nor  defendant  had 
been  drinking  on  the  day  of  the  accident  and  were  not  intoxi- 
cated at  the  time,  evidence  of  the  condition  of  the  witness  when 
calling  a  physician  shortly  afterward  and  of  statements  regard- 
ing their  drinking,  when  limited  to  the  question  of  intoxication 
of  the  witness,  was  not  prejudicial.  And  where  the  court  charged 
that  the  evidence  could  only  be  considered  on  the  question  of 
whether  the  witness  was  intoxicated  at  the  time  of  the  acci- 
dent, refusal  to  charge  that  it  could  not  be  considered  as  prov- 
ing that  defendant  was  shooting  at  decedent's  hat  when  he  was 
injured  was  not  erroneous;  especially  as  it  will  be  assumed  that 
the  jury  followed  the  instruction. 

Same:    manslaughter:   negligent  use  of  dangerous  weapons:   in- 

4  STRUCTiONS.  The  use  of  deadly  and  dangerous  weapons  in  a 
careless  and  reckless  manner  is  such  gross  negligence  as  makes 
the  act  criminal,  and  if  the  act  results  in  the  death  of  another 
the  accused  is  guilty  of  manslaughter.  Under  the  evidence  in 
this  case  it  is  held  that  the  court  correctly  defined  and  sub- 
mitted the  issue  of  manslaughter,  growing  out  of  the  negligent 
use  of  a  dangerous  weapon. 

Appeal  from   Van  Buren  District   Court, — ^Hon.   C.   W. 

Vebmim-ion,  Judge. 

Satueday,  September  21,  1912. 
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Defendant  was  indicted  for  the  crime  of  man- 
slaughter^ due  to  the  reckless  and  careless  use  of  a  deadly 
weapon.  Upon  trial  to  a  jury  he  was  convicted  of  the 
crime    charged    and    appeala.-4i^r«wd. 

J.  C.  Mitchell  and  Walker  £  McBeth,  for  appellant. 

George  Cosson,  Attorney  Qeneral  and  John  Fletcher, 
Assistant  Attorney  General,   for  the   State. 

Deemeb,  J. — On  the  afternoon  of  Sunday,  May  7, 
1911,  defendant,  with  William  Gillespie  and  one  other, 
went  from  the  town  of  Bentonsport  to  a  shed  at  the 
railway  stockyards  in  said  town  and  there  found  five  other 
men  playing  poker,  among  whom  was  the  deceased,  Howard 
Bunyon.  The  men  were  about  a  car  door  lying  across 
some  logs..  Defendant  was  carrying  a  twenty-two  caliber 
rifle  with  him,  and  when  he  arrived  he  said  to  deceased, 
"Bunny"  (meaning  the  deceased),  "let  me  shoot  at  your 
hat."  Deceased  took  off  his  hat  and  threw  it  some  feet 
distant  and  southward  from  where  he  was  sitting,  evident- 
ly in  response  to  the  request.  At  any  rate,  defendant 
immediately  shot  at  it  several  times,  amidst  laughter  from 
the  crowd,  and  finally  deceased  went  and  got  it,  remarking 
to  defendant,  "Are  you  satisfied?"  Having  regained  his 
hat,  he  went  back  to  his  place  and  resumed  the  game.  In 
a  few  minutes  defendant  again  discharged  his  gun,  this 
time  in  the  direction  of  Bunyon;  the  ball  puncturing  his 
(Bunyon's)  skull,  resulting  in  death  in  a  few  hours.  Just 
before  the  shot  was  fired,  some  one  in  the  party,  observing 
that  defendant  was  pointing  his  gun  in  the  direction  of 
the  deceased,  cried  out,  "Look  out  Bunny,  he  is  going 
to  shoot."     Immediately  the  fatal  shot  was  fired. 

The  state  does  not  claim  that  the  shoting  was  inten- 
tional, but  insists  that  it* was  done  with  such  reckless  dis- 
regard of  human  life   as   to   constitute   involuntary  man- 
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slaughter.  On  the  other  hand,  it  is  contended  for  defend- 
and  that  the  shooting  was  wholly  accidental,  and  that  no 
crime  was  committed.  Testimony  was  adduced  tending  to 
show  that  the  accused  either  deliberately  aimed  at  the  hat 
which  deceased  had  replaced  upon  his  head,  thinking  that 
he  was  expert  enough  to  puncture  it  without  injuring  de- 
ceased, or  that  he  was  aiming  at  some  nail  or  imaginary 
mark  just  over  the  head  of  the  deceased  and  by  reason  of 
bad  marksmanship  or  through  some  factitious  circum- 
stance hit  the  deceased  in  the  head  instead  of  the  mark 
which  he  had  selected.  Immediately  after  the  shooting, 
defendant  remarked,  "If  they  had  kept  their  mouths  shut, 
it  would  not  have  happened,"  having  in  mind,  no  doubt, 
the  cry  of  warning  made  to  deceased  by  one  of  the  by- 
standers. His  claim  at  the  trial  was  that  he  was  shoot- 
ing at  a  certain  nail  head  the  range  of  which  was  but  a 
short  distance  over  the  head  of  the  deceased  as  he  was 
sitting  in  a  crouched  position  over  the  improvised  table 
while  the  cards  were  being  dealt,  and  that  hearing  the 
warning  cry  he  (deceased)  raised  his  head  and  body  so 
that  his  head  came  within  range,  and  thus  received  the 
wound  from  which  he  died.  Learned  counsel  for  appel- 
lant recognize  that  the  case  made  for  the  state  was  for  a 
jury  and  that  there  is  abundant  testimony  to  support  the 
verdict;  and  we  may,  with  propriety,  add  that  the  only 
excuse  which  can  be  offered  is  that  all  interested  parties 
were  more  or  less  intoxicated  and  all  more  or  less  engaged 
in  illegal  acts.  But  neither  of  these  things  palliate,  much 
less  excuse,  the  act.  According  to  defendant's  own  tes- 
timony, he  was  aiming  at  and  intending  to  shoot  at  a 
small  mark  so  nearly  in  range  with  Runyon's  head  that 
by  raising  it  a  few  inches  he  brought  it  into  such  position 
as  to  receive  the  ball.  It  is  said  that  defendant  was  an 
expert  marksman  and  might  reasonably  have  supposed  that 
he  could  imitate  William  Tell;  but  we  doubt  if  an  expert 

Vol.  157  Ia*— 8. 
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would  undertake  any  such  hazardous  performance,  and 
his  excuse  is  far  from  Tellian  in  character. 

The  real  points  relied  upon  for  a  reversal  revolve 
around  three  propositions:  First,  it  is  contended  the 
court  erred  in  the  admission  of  testimony;  second,  that  it 
erred  in  giving .  certain  instructions  and  refusing  certain 
others  with  reference  to  what  constitutes  involuntary  man- 
slaughter; and,  third,  that  it  erred  in  giving  an  instruc- 
tion to  the  jury  after  it  had  been  out  for  some  hours  with 
reference  to  its  duty  in  the  premises. 

I.  William  Gillespie  was  a  witness  for  the  state 
and  was  examined  fully  regarding  the  circumstances  at- 
tending the  shooting.  He  was  also  called  by  defendant  as 
a  witness  on  his  behalf  after  the  state  had  rested,  who 
had  him  testify  as  to  his  meeting  him  (defendant)  about 
eleven  o'clock  in  the  morning  of  the  day  of  the  homicide 
and  of  what  occurred  from  that  time  down  to  the  time 
of  the  shooting.  One  of  the  objects  of  this  was  to  show 
that  defendant  was  not  intoxicated  at  the  time  of  the 
shooting.  Indeed,  he  testified  in  chief  directly  that  de- 
fendant did  not  drink  anything  from  eleven  o'clock  a. 
m.  until  the  time  the  fatal  shot  was  fired,  and  that 
neither  he  nor  the  defendant  had  been  drinking  or  were 
intoxicated,  that  day.  On  cross-examination  he  was  asked 
the  following  questions,  to  which  he  made  the  answers  in- 
dicated : 

I  went  after  Dr.  Schee.  I  had  some  conversation  with 
him.  Q.  I  will  ask  you  whether  or  not  the  doctor  said 
this  to  you  and  you  then  said  in  reply,  'You  fellows  have 
been  boozing  some  down  there  today,'  and  you  said,  Well, 
not  very  much.'  A.  No,  sir.  Q.  You  did  not  say  that  to 
Dr.  Schee?  A.  No,  sir;  I  did  not  say  it.  Q.  I  will  ask 
you  whether  or  not  you  atated  to  the  doctor,  at  that  time, 
and  as  a  part  of  that  conversation,  something  like  this: 
'This  thing  of  shooting  at  a  man's  hat  when  on  his  head 
is  not  right.'  A.  No,  sir;  I  did  not  say  that.  Q.  And 
isn't  it  a  fact  that  the  doctor  said  to  you,   T3id  Warner 
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shoot  at  the  hat  when  on  his  head?'  and  jou  replied, 
TTes,  sir;  he  did.'  (Same  objection  as  before.)  The 
Court:  I  think  I  will  sustain  the  objection  as  to  this 
last  question.  The  objection  to  the  question  asked  of 
this  witness  as  to  what  he  said  to  Dr.  Schee  concerning 
the  shooting  of  the  hat  is  sustained  and  withdrawn  from 
the  consideration  of  the  jury,  and  they  are  not  to  consider 
it  for  any  purpose. 

The  doctor  referred  to  in  this  record  was  in  due 
season  called  as  a  witness  by  the  state  in  rebuttal,  and 
the  following  record  was  made: 

Will  Gillespie  came  for  me  on  the  day  Howard  Run- 
yon  was  shot.  Q.  What  would  you  say  to  his  condition, 
as  to  whether  or  not  he  was  intoxicated  or  otherwise?  A. 
Well,  I  would  not  say  that  he  was  badly  intoxicated,  but 
I  would  say  that  in  my  opinion  he  had  been  drinking. 
To  a  certain  extent  he  was  under  the  influence  of  liquor. 
Q.  I  will  ask  you  to  state  whether  or  not  you  said  some- 
thing to  him  like  this,  ^You  fellows  have  been  boozing 
down  there  some  to-day,'  and  he  replied,  *Well,  not  very 
much.'  A.  I  asked  that  in  the  form  of  a  question.  I 
think  I  said,  ^Haven't  you?'  Q.  And  what  did  he  say? 
(Same  objection  and  ruling  as  last  above.  Excepted  to.) 
A.  'Well,  not  very  much.'  (The  witness  was  then  cross- 
examined  by  defendant's  counsel  and  the  following 
elicited) :  ^ Among  other  things,  he  said  that  Bunny  Eun- 
yon  had  been  shot  or  scalped  down  at  the  stockyards  by 
John  Warner,  and-  he  wanted  me  to  go  down  and  tend 
him.  He  said  it  in  a  very  clear,  intelligent  way,  so  that 
I  understood  it  very  plainly.  He  said  it  just  as  clearly 
and  as  plainlv  as  a  sober  man  would  say  it.  He  was 
somewhat  excited  and  seemed  alarmed. 

On  redirect  the  following  record  was  made: 

Q.  You  say  that  when  Gillespie  came  up  there  he 
says,  'Bunny  Runyon  has  been  scalped,  and  I  want  you 
to  go  down  there'?  A.  I  think  he  said  'had  been  scalped 
by  John  Warner  shooting  with  the  rifle.'  Q.  Was  that 
all  he  said?  A.  No,  sir.  Q.  What  else  did  he  say?  (De- 
fendant objects  to  that     We  did  not  call  for  it.)     The 
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CJourt:  It  may  go  in  as  bearing  on  Gillespie's  condition 
at  the  time.  (The  ruling  of  the  court  is  excepted  to.) 
Defendant's  Attorney:  We  object  to  anything  else  that 
was  said  as  not  rebuttal  and  hearsay.  The  Court:  Same 
ruling.  (Same  exception.)  A.  He  said,  ^This  thing  of 
shooting  at  a  man's  hat  when  it  is  on  his  head  ain't  right.' 
Defendant's  Attorney:  We  move  to  strike  out  the  answer 
as  not  rebuttal.  The  Court:  The  evidence  is  received 
only  as  it  may  bear  on  Gillespie's  condition  at  the  time, 
and  not  as  any  contradiction  of  Gillespie's  testimony  to 
be  inferred  from  the  alleged  statement,  but  only  bearing, 
if  it  does,  on  Gillespie's  condition  at  the  time  the  state- 
ment was  made.  (To  which  ruling  of  the  Court  the 
defendant  excepts.)  Q.  Was  anything  else  said  by  you 
to  Mr.  Gillespie  ?  A.  Yes,  sir ;  I  made  the  reply  to  that 
statement,  but  if  that  is  overruled —  (Defendant  objects 
for  the  same  reason  as  before.)  The  Court:  I  don't  see 
how  it  is  material.  He  may  answer.  (To  which  ruling 
the  defendant  excepts.)  A.  He  made  that  statement  that 
I  have  just  repeated,  and  I  said,  ^Did  Warner  shoot  at 
the  hat  when  it  was  on  his  head?'  A.  Yes,  sir.  Defend- 
ant's Attorney:  We  move  to  strike  out  the  last  answer 
as  incompetent,  immaterial,  hearsay,  and  not  rebuttal. 
The  Court:  Overruled,  but  the  evidence  is  only  intro- 
duced, as  bearing,  if  it  does,  on  Gillespie's  condition  of 
intoxication  or  otherwise  at  the  time,  but  it  is  not  to  be 
considered  for  any  other  purpose  whatever.  (To  which 
ruling  defendant  excepts.)    , 

Except  as  shown,  each  and  all  the  questions  put  to 

this  witness   on   his   direct   or   redirect   examination  were 

objected  to  by  defendant's  counsel  upon  every  conceivable 

Criminal  LAW    gTouud.      The    chicf    argument    now    made 

5lich^nt'°f    18    ^^^^    t^®    s^^*®    should    not    have    been 

witnesses.  permitted   to   impeach   its   own  witness   and 

should  not  have  been  allowed,  under  the  guise  of  rebut- 
ting the  defendant's  case,  to  put  into  the  record  hearsay 
and  incompetent  testimony.  There  is  nothing  in  the  first 
of  these  contentions.  Defendant  made  Gillespie  his  own 
witness  and  elicited  from  him  certain  evidence  which  had 
not  been  called  for  or  inquired  into  when  the  witness  was 
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upon  the  stand  for  the  state.  Having  done  so,  the  wit- 
ness was  subject  to  impeachment  the  same  as  any  other 
witness,  and  it  was  entirely  competent  for  the  state  to 
show  by  declarations  of  Gillespie  that  both  he  and  defend- 
ant were  intoxicated  or  had  been  drinking  on  the  day  in 
question.    Hall  v,  Manson,  99  Iowa,  698. 

Ther^  is  more   trouble  with   that  part  of  the  testi- 
mony relating  to  what  Gillespie  said  regarding  how  the 
shooting  occurred.     We  are  satisfied,   however,  that  what 
a.  Same:  res        the  witucss   Said   to   the   doctor  explanatory 
f#jfM.  ^£  y^  ^jj  upon  him  in  a  professional  capac- 

ity to  go  to  the  wounded  man  was  part  of  the  res  gestae 
and  admissible  as  such.    State  v.  Cross,  68  Iowa,  180. 

The  last  question  propounded  to  the  witness  and  his 

answer   thereto   present   even   greater    difficulty.      It   was 

manifestly   not   received    as    showing   contradictory    state- 

Sam«:  evi-        nieuts  made  by  the  witness,  for  the  court 

ti£S^=&.*^    did  not  allow  the  foundation  to  be  laid  for 

less  error.         ^^^^  ^j^^^  ^£  impeachment.  Indeed,  we  do  not 

have  to  indulge  in  surmises,  for  the  court  expressly  said 
that  the  testimony  was  admitted  for  no  other  purpose  than 
as  bearing  upon  Gillespie's  condition  as  to  intoxication. 
In  addition  to  stating  at  the  time  the  object  and  purpose 
of  the  testimony,  the  court  gave  the  following  instruction 
with  reference  to  the  matter: 

(14)  Evidence  has  been  admitted  tending  to  show 
alleged  statements  of  the  witness  Gillespie  to  Dr.  Schee 
concerning  the  manner  of  the  shooting.  This  evidence  is 
to  be  considered  only  as  bearing,  if  it  does,  upon  the  ques- 
tion of  whether  said  Gillespie  was  intoxicated,  and  is 
not  to  be  considered  for  any  other  purpose  or  as  tending 
in  any  way  to  prove  the  manner  of  said  shooting.  Evi- 
dence tending  to  show  that  the  witness  Gillespie  had  made 
statements  to  Dr.  Schee  in  reference  to  the  alleged  drink- 
ing of  intoxicating  liquor  by  said  Gillespie  or  the  defend- 
ant on  the  day  of  the  shooting  is  not  to  be  considered  as 
any  evidence  of  the  alleged  fact,  but  only  as  bearing,  if 
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it  does,  on  the  credit  to  which  the  witness  Gillespie   is 
entitled. 

With  reference  to  this  matter  the  defendant's  counsel 
asked  the  following  instruction:  "No.  6.  You  are  in- 
structed that  you  can  not  and  must  not  consider  the  testi- 
mony of  Dr.  Schee,  in  reference  to  what  the  witness 
Gillespie  may  have  said  as  to  the  shooting  aj;  the  hat 
while  on  the  head  of  the  deceased^  as  at  all  proving  or 
tending  to  prove  that  defendant  was  so  shooting  at  the 
hat  when  the  deceased  was  struck.  That  testimony  of  Dr. 
8chee  does  not  tend  to  prove  any  such  matter."  This  was 
refused.  In  so  far  as  the  instructions  go,  there  is  little 
difference  between  the  one  given  by  the  court  and  this. 
The  one  given  says  that  the  testimony  should  be  considered 
for  but  one  purpose,  and  not  then  imless  it  bore  thereon, 
and  expressly  declared  that  it  should  not  'be  considered 
as  tending  in  any  way  to  prove  the  manner  of  the  shoot- 
ing. It  more  closely  limited  the  application  of  the  testi- 
money  than  the  one  asked  by  the  defendant,  and  expressly 
said  that  the  testimony  was  to  be  considered  only  as  bear- 
ing, if  it  does,  upon  the  question  of  Gillespie's  intoxica- 
tion. In  this  connection  it  is  well  to  remark  that  we  do 
not  see  any  logical  connection  between  the  remark  and 
witness'  intoxication,  save  on  the  possible  theory  that,  hav- 
ing denied  part  of  the  conversation,  he  must  have  been  so 
drunk  that  he  did  not  know  what  he  had  said  to  the 
doctor  when  he  went  after  him.  But  if  it  had  no  logical 
bearing  upon  that  proposition,  we  do  not  see  how  defend- 
ant was  prejudiced,  for  the  jury  was  expressly  told  that 
the  testimony  should  not  be  considered  for  any  other  pur- 
pose and  especially  advised  that  it  had  no  bearing  upon 
the  manner  of  the  shooting. 

We  must  assume  that  the  jury  followed  the  instruc- 
tion, and  with  that  assumption  no  prejudice  could  possibly 
have  resulted. 

II.  The  state  rested  its  case  entirely  upon  the  theory  that 
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the  offense  was  one  of  involuntary  manslaughter^  and  the 
court  in  adopting  this  theory  gave  the  following,  among 
other,   instructions : 

(3)  The  material  averments  of  the  indictment  are 
that  the  defendant  did,  at  the  time  and  place  therein  al- 
4.  Same:  man-       Icged,  handle  the  rifle  therein  described  in 

u^t^^U  of'  a   careless   and   reckless  manner,   and   while  ^ 
iS3!5SSi"*m-      ^  doing  did  unlawfully,  carelessly,  and  reck- 
■*"«*»*»»•         lessly   shoot  Howard   Runyon   in  the   head, 
thereby  causing  the  death  of  said  Runyon. 

(4)  Manslaughter  is  the  imlawful  killing  of  one 
human  being  by  another  without  deliberation,  premedita- 
tion, or  malice,  as  where  one  engaged  in  an  unlawful  act, 
not  amounting  to  a  felony,  unintentionally  kills  another; 
or,  if  one  recklessly  and  heedlessly  fires  a  gun  and  thereby 
kiUs  another,  he  will  not  be  excused,  but  his  offense  will 
be  manslaughter,  though  the  weapon  was  pointed  in  the 
direction  of  the  deceased  by  accident  with  no  design  to 
wound  or  kill. 

(5)  The  defendant  in  handling  a  deadly  and  danger- 
ous  weapon  was  bound  to  exercise  such  care  as  an  ordmar- 
ily  careful  and  prudent  man  would  ordinarily  exercise 
under  like  circumstances,  and  if  he  failed  to  do  so  he 
was  guilty  of  negligence.  He  was  not  required  to  exercise 
the  highest  degree  of  care,  but  only  such  care  as  a  reason- 
ably prudent  man  should  and  ought  to  use  under  like 
circumstances.  If  he  did  so,  then  the  killing  of  deceased 
would  be  excusable,  and  he  should  be  acquitted;  but  if  you 
find  from  the  evidence  beyond  a  reasonable  doubt  that  he 
failed  to  exercise  such  degree  of  care  and  that  he  was 
guilty  of  negligently  and  recklessly  using  such  weapon, 
whereby  the  deceased  was  shot  and  killed,  such  killing 
would  be  manslaughter. 

(6)  If  you  &id  from  the  evidence  beyond  a  reason- 
able doubt  that  at  the  time  and  place  alleged  in  the  in- 
dictment the  defendant  was  intending  to  shoot  through 
the  hat  of  deceased  while  the  same  was  on  his  head,  and 
that  in  so  doing  he  was  using  a  deadly  and  dangerous 
weapon  recklessly,  carelessly,  and  negligently,  or  so  find 
that  in  aiming  at  or  shooting  at  a  nail  head,  if  he  was, 
defendant  was  shooting  so  close  to  deceased  as  that  his  act 
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in  so  doing  was  a  negligent,  careless,  and  reckless  use  of 
a  deadly  weapon  and  that  by  reason  of  such  reckless  and 
negligent  use  of  such  weapon  said  Runyon  was  shot  and 
killed,  such  killing  would  be  manslaughter. 

(7)  If  you  find  that  at  the  time  he  fired  the  fatal 
shot  the  defendant  was  aiming  at  a  nail  head,  but  further 
find  from  the  evidence  beyond  a  reasonable  doubt  that  in 
so  doing  he  recklessly  pointed  said  gun  so  close  to  the 
deceased  and  fired  the  same  under  such  circumstances  as 
that  he  was  not,  in  so  doing,  in  the  exercise  of  such  care 
as  an  ordinarily  careful  and  prudent  man  would  exercise 
under  the  circumstances,  and  thereby  the  deceased  was 
shot  and  killed,  such  killing  would  be  manslaughter. 

(8)  Unless  you  find  from  the  eyidence  beyond  a 
reasonable  doubt  that  defendant's  use  of  said  gun  at  the 
time  of  the  shooting  was  n^ligent  and  reckless,  you 
should  acquit  him. 

(9)  If  you  find  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  negligently,  carelessly,  and 
recklessly,  discharged  the  gun  in  question  and  thereby  shot 
and  killed  the  deceased,  then  the  fact,  if  it  be  a  fact,  that 
the  deceased  moved  or  raised  his  head  at  the  time  or  just 
priot  to  the  firing  of  the  shot,  and  that  such  act  con- 
tributed to  his  death,  if  it  did,  would  constitute  no  de- 
fense. 

(11)  S^egligence  is  the  lack  of  such  care  as  an  ordi- 
narily careful  man  would  exercise  under  like  circumstances. 
It  is  a  relative  term,  and  whether  or  not  an  act  is  negli- 
gent depends  upon  all  the  circumstances  and  conditions 
surrounding  and  attending  the  act  In  determining 
whether  or  not  the  defendant  was  negligent  in  his  use  of 
the  gun  in  question,  you  should  consider  all  the  facts  and 
circumstances  surrounding  him  at  the  time:  where  he 
aimed  or  pointed  the  gun,  and  how  close  to  the  deceased 
the  same  was  aimed  or  pointed;  whether,  to  his  knowl- 
edge, the  deceased  was  aware  that  he  was  about  to  dis- 
charge the  gun;  whether  he  should,  in  the  exercise  of 
ordinary  care,  have  anticipated  that  deceased  might  move 
or  come  in  range  of  said  gun;  his  skill  or  lack  of  skill 
with  firearms;  the  character  of  the  gun  in  question  as 
known  to  him,  and  the  familiarity  of  defendant  with  said 
gun  or  his  lack  of  it;  his  condition  as  to  intoxication  or 
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otherwise,  and  any  and  all  other  facts  and  circumstances 
in  evidence  that  may  aid  you  in  determining  the  ques- 
tion, bearing  in  mind  that  he  was  bound  to  exercise  such 
degree  of  care  as  an  ordinarily  careful  and  prudent  man 
would  exercise  in  like  circumstnaces,   and  no  more. 

In  opposition  to  these,  defendant  asked  the  following: 

No.  1.  If  you  find  at  the  time  the  defendant,  when 
he  fired  the  shot  in  question,  was  shooting  at  a  mark  and 
not  intending  or  anticipating  injury  to  the  deceased,  or 
to  any  one  else,  before  you  can  find  him  guilty  as  charged, 
you  must  find  that  he  was  grossly  negligent;  that  is,  that 
he  was  guilty  of  gross  negligence.  And  you  are  instructed 
that  by  the  term  'gross  negligence'  is  meant  the  failure  to 
exercise  slight  care. 

No.  3.  You  are  instructed  that  by  the  term  'gross 
n^ligence'  is  meant  such  absence  of  care  as  to  evince  or 
indicate  that  there  was  an  indifference  to  the  consequences 
or  the  rights  of  others. 

No.  7.  And  you  are  further  instructed  that  by  the 
term  'gross  negligence'  is  meant  the  want  of  slight  dili- 
gence, or,  what  is  the  same,  the  want  of  that  care  which 
every  man  of  common  sense,  however,  inattentive,  takes 
of  his  own  property;  that  is,  by  the  term  'gross  negligence' 
is  meant  exceeding  negligence. 

Considerable  difficulty  has  been  experienced  by  the 
courts  in  stating  rules  with  reference  to  homicide  growing 
out  of  the  negligent  use  of  dangerous  weapons.  And  there 
has  also  been  much  difficulty  in  the  use  of  the  terms 
"slight,"  "ordinary,"  and  "gross"  negligence.  Some  courts 
have  entirely  abandoned  the  use  thereof  and  made  each 
case  to  depend  upon  its  peculiar  circumstances.  Whether 
or  not  a  given  act  is  careless  and  reckless  depends  primar- 
ily upon  the  circumstances  and  is  always  a  question  for 
the  jury,  and  yet  there  must  be  some  guide  whereby  to 
determine  whether  the  act  is  criminal  or  merely  a  misad- 
venture for  which  there  may  be  civil  liability.  If  at  the 
time  defendant  was  guilty  of  some  act  malum  in  se  from 
which   death   results,   he   is  guilty   of  manslaughter  as   a 
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matter  of  course,  and  some  have  gone  to  the  extent  of 
applying  the  same  rule  if  the  act  be  malum  prohibitum. 
But  others  have  held  the  rule  to  apply  if  the  act  is  a  mis- 
demeanor prohibited  by  statute  or  ordinance.  We  need 
not  stop  here  to  say  what  the  rule  should  be  for  this  state, 
for  the  case  was  not  submitted  upon  that  theory.  The 
state  relied  upon  the  rule  applicable  to  the  negligent  use 
of  deadly  or  dangerous  weapons  without  reference  to 
statutory  or  other  prohibitions,  and  the  court  adopted  that 
theory  of  the  case.  From  this  angle  we  do  not  have  to 
consider  whether  defendant's  act  amounted  to  an  assault 
for  the  consequences  of  which  he  should  be  held  re- 
sponsible, but  rather  whether  or  not  the  court  correctly 
laid  down  the  law  with  reference  to  the  negligent  use  of 
a  deadly  weapon.  Involuntary  manslaughter  may  be  com- 
mitted in  many  ways,  and  the  law  is  so  solicitous  of  human 
life  that  it  considers  as  unlawful  all  acts  which  are  dan- 
gerous to  the  person  against  whom  they  are  directed,  and 
not  justified  by  the  occasion,  no  matter  how  iimocently 
they  may  have  been  performed.  A  distinction  is  here 
drawn  between  the  use  of  a  deadly  and  dangerous  weapon 
and  other  careless  and  negligent  acts  not  necessarily  in- 
volving life  or  bodily  harm. 

In  State  v.  Benham,  23  Iowa,  154,  we  said  (opinion 
by  Dillon,  J.) : 

If  the  jury  should  believe  that  the  defendant  dis- 
charged the  gun  intentionally,  the  above  sufficiently  refers 
to  the  legal  principles  upon  which  the  plea  of  self-defense 
must  rest.  But,  suppose  the  jury  shall  believe  that  the 
gun  was  not  intentionally  discharged  by  the  defendant, 
what  is  then  the  law  of  the  case?  It  is  this:  Accidental 
death,  wholly  to  be  excused  from  all  guilt,  must  be  caused 
in  the  doing  of  some  lawful  act.  The  law,  in  its  solicitous 
regard  for  hiunan  life,  requires  all  reasonable  and  due 
caution  in  the  use  of  dangerous  articles  or  instruments. 
If  one  in  doing  a  lawful  act  without  any  intention  of 
bodily  harm,  and  using  proper  precaution  to  prevent  dan- 
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ger,  unfortunately  happens  to  kill  another,  the  law  ex- 
cuses the  killing.  Fost.  258;  1  East,  P.  C.  chapter  5, 
section  40,  page  266;  Id.,  chapter  6,  sections  8,  36;  1 
Russell  on  Crimes,  657,  658;  Whart.  Cr.  L.  (2(i  Ed.) 
382,  385.  If  therefore  the  defendant  pointed  a  loaded 
gun  at  the  deceased,  under  circumstances  which  would 
not  have  justified  him  in  shooting  the  deceased,  and  the 
deceased  seized  it  and  struggled  for  it  to  save  himself  from 
the  menaced  injury  from  it,  and  in  the  struggle  it  went  off 
'without  being  purposely  shot  off  by  the  defendant,  the 
latter  could  not  claim  that  the  homicide  was  excusable. 
It  would  be  manslaughter;  and  the  circumstances  relied 
on  wholly  to  excuse  the  defendant  would  be  regarded  by 
the  court  in  fixing  the  amount  of  punishment.  The  con- 
verse of  the  last  proposition  would,  of  course,  be  true, 
viz.,  that  if  the  defendant  pointed  a  loaded  gun  at  the 
deceased  and  'it  went  off,'  under  circumstances  in  which 
it  would  have  been  lawful  to  have  shot  it  off,  the  defend- 
ant would  be  regarded  by  the  laws  as  being  guilty  of  no 
offense. 

Again,  in  State  v.  Vance,  17  Iowa,  188,  Wright,  J., 
speaking  for  the  court,  said: 

If  one  fires  a  gun  recklessly  or  heedlessly,  he  will  not 
be  excused;  and  bis  offense  will  be  at  least  manslaughter, 
though  the  weapon  was  pointed  in  the  range  of  the  de- 
ceased by  accident,  with  no  design  or  intention  to  wound 
or  kill.  If  the  act  is  attended  with  probable  mortally  dan- 
gerous consequences  to  the  deceased,  or  persons  generally, 
and  death  should  ensue,  the  crime  is  murder  or  man- 
slaughter, depending  upon  the  degree  of  deliberation.  The 
law  always  presumes  that  a  party  intended  the  probable 
and  natural  effect  of  his  deliberate  act;  and  when,  there- 
fore, the  killing  is  deliberate,  malice  is  presumed,  and  the 
crime  is  murder,  unless  sufficient  excuse  or  provocation 
is  shown.  A  homicide  (amounting  to  murder  or  man- 
slaughter, according  to  circumstances)  may  be  committed, 
in  opposing  even  an  unlawful  effort  to  carry  away  prop- 
erty. The  owner  may  resist  the  taking,  but  not  to  the 
taking  of  life.  And,  as  a  party  could  not,  in  any 
emei^ency,  lawfully  employ  a  deadly  weapon  for  such  pur- 
purpose,  neither  could  he,  it  would  seem,  use  it  in  the 
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form  of  a  threat,  as  to  frighten  or  drive  away  those 
committing  the  waste.  It  is  certainly  sure  that  if  death 
should  ensue  from  the  carelessness  of  the  party,  in  thus 
attempting  to  frighten  the  depredator,  he  would  not  be 
excused,  though  he  had  no  intention  of  wounding  or  kill- 
ing any  one.  We  remark,  in  conclusion,  in  this  part  of 
the  case,  that  a  person,  in  the  commission  of  a  crime, 
may  determine  to  do  the  wrong,  or  act  with  such  indif- 
ference as  almost,  if  not  quite,  'supply  the  place  of  the 
more  positive  mental  condition.'  Applying  this  proposi- 
tion, thus  briefly  stated,  to  cases  of  homicide,  and  the  rule 
is  that  every  act  of  gross  carelessness,  even  in  the  per- 
formance of  what  is  lawful,  and  a  fortiori  of  what  is  not 
lawful,  and  every  negligent  omission  of  a  legal  duty, 
whereby  death  ensues,  is  indictable  either  as  murder  or 
manslaughter.  Bex  v.  Carr,  8  C.  &  Payne,  163;  2  Archb. 
9;  U.  S.  V.  Freeman,  4  Mason,  505  (Fed.  Cas.  No.  15,- 
162).  In  the  light  of  these  principles,  we  need  no  more 
than  say  that  the  first  instruction  asked  by  defendant  was 
properly  refused.  For,  according  to  that,  to  constitute 
the  offense  (of  manslaughter),  the  killing  must  have  been 
the  result  of  an  intentional,  unlawful  purpose  or  act, 
against  the  deceased  or  some  other  person* 

Again,  in  State  v.  Hardie,  47  Iowa,  647,  we  said: 

The  court  instructed  the  jury  as  follows:  *(5)  And 
on  the  charge  of  manslaughter,  I  instruct  you  that  if  the 
defendant  used  a  dangerous  and  deadly  weapon,  in  a  care- 
less and  reckless  manner,  by  reason  of  which  instrument  so 
used  he  killed  the  deceased,  then  he  is  guilty  of  manslaugh- 
ter, although  no  harm  was  in  fact  intended.'  Other  instruc- 
tions of  like  import  were  given,  and  the  question  of  criminal 
carelessness  was  submitted  to  the  jury,  as  follows:  *(8) 
And  in  this  case  I  submit  to  you  to  find  the  facts  of  reck- 
lessness and  carelessness  under  the  evidence,  and  if  you 
find  that  the  death  of  the  party  was  occasioned  through 
recklessness  and  carelessness  of  the  defendant,  then  you 
should  convict  him,  and  if  not  you  should  acquit.  And 
bv  this  I  do  not  mean  that  defendant  is  to  be  held  to  the 
highest  degree  of  care  and  prudence  in  handling  a  danger- 
ous and  deadly  weapon,  but  only  such  care  as  a  reason- 
ably prudent  man  should  and  ought  to  use  under  like  cir- 
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cumstances,  and  if  he  did  not  use  such  care  he  should  be 
convicted,  otherwise  he  should  be  acquitted.'  There  can 
be  no  doubt  that  the  instructions  given  by  the  court  em- 
body the  correct  rule  as  to  criminal  carelessness  in  the 
use  of  a  deadly  weapon.  Counsel  for  defendant  insist  that 
the  instructions  of  the  court  do  not  go  far  enough,  and 
upon  the  trial  asked  that  the  court  give  to  the  jury  the 
following  instructions:  ^3.  Although  the  deceased  came 
to  her  death  from  the  discharge  of  a  pistol  in  the  hands 
of  the  defendant,  yet  if  the  defendant  had  good  reason  to 
believe,  and  did  believe,  that  the  pistol  which  caused  her 
death  was  not  in  any  manner  dangerous,  but  was  entirely 
harmless,  and  if  he  did  nothing  more  than  a  man  of  or- 
dinary prudence  and  caution  might  have  done  under  like 
circumstances,  then  the  jury  should  find  him  not  criminal- 
ly liable  and  should  acquit'  This  instruction  and  others 
of  like  import  were  refused  by  the  court,  and  we  think 
the  ruling  was  correct.  That  the  revolver  was  in  fact  a 
deadly  weapon  is  conclusively  shown  by  the  terrible  tragedy 
consequent  upon  defendant's  act  in  firing  it  off.  If  it 
had  been  in  fact  unloaded,  no  homicide  would  have  re- 
sulted, but  that  defendant  would  have  been  justly  cen- 
surable for  a  most  reckless  and  imprudent  act  in  frighten- 
ing a  woman  by  pretending  that  it  was  loaded,  and  that 
he  was  about  to  discharge  it  at  her.  No  jury  would  be 
warranted  in  finding  that  men  of  ordinary  prudence  so 
conduct  themselves.  On  the  contrary,  such  conduct  is 
grossly  reckless  and  reprehensible,  and  without  palliation 
or  excuse.  Human  life  is  not  to  be  sported  with  by  the 
use  of  firearms,  even  though  the  person  using  them  may 
have  good  reason  to  believe  that  the  weapon  used  is  not 
loaded,  or  that,  being  loaded,  it  will  do  no  injury.  When 
persons  engage  in  such  reckless  sport,  they  should  be  held 
liable  for  the  consequences  of  their  acts.  (See,  also. 
State  V.  Tippet,  94  Iowa,  646;  State  v.  Moore,  129  Iowa, 
514). 

In  view  of  the  testimony  as  to  the  use  of  the  weapon, 
we  think  the  instructions  given  by  the  trial  court  were 
correct,  and  that  there  was  no  error  in  refusing  defend- 
ant's request  In  other  words,  it  was  not  necessary  for 
the  state  to  show  that  the  defendant  was  guilty  of  gross 
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n^Iigence  in  the  use  of  the  weapon.  Perhaps  it  would 
he  as  well  to  say  that  the  nse  of  a  deadly  and  dangerous 
weapon  in  a  careless  and  reckless  manner  is  such  gross 
n^Iigence  as  makes  the  act  criminal.  Without  referring 
to  authorities  from  other  states,  it  is  sufficient  to  say  that 
the  opinions  from  which  we  have  quoted  seem  to  sustain 
the  instructions  given 

III.  The  last  instruction  of  which  complaint  is  made 
is  very  like  the  one  considered  in  Armstrong  v.  James, 
155  Iowa,  562,  and  need  not  he  set  out  in  full.  It  is 
not  so  strong  as  the  one  given  in  that  case  and  in  many 
of  the  others  cited  in  that  opinion.  Following  the  rule  of 
those  cases,  we  conclude  there  was  no  error  here. 

Finding  no  reversible  error,  the  judgment  must  be, 
and  it  is — Affirm^ed. 


State  of  Iowa  v.  Guy  Baker,  Appellant 

Criminal  law:     jurors:     competency:     waiver  of  objection.     The 

1  mere  fact  that  a  defendant  in  a  criminal  case  may  have  talked 
with  one  of  the  jurors  who  was  confined  in  the  jail  with  him 
would  not  render  the  juror  incompetent,  unless  he  received  some 
information  or  impressions  tending  to  bias  his  judgment  and  pre- 
judice him  against  the  accused;  and  if  such  was  the  fact  and  it 
was  discovered  during  the  trial,  it  was  the  duty  of  the  defendant 
to  make  the  objection  then,  rather  than  speculate  on  a  favorable 
verdict  and  in  the  event  of  disappointment  insist  upon  the  juror's 
incompetency  as  the  basis  of  a  motion  for  new  trial. 

Same.  The  fact  that  after  the  jury  had  agreed  upon  a  verdict  of 

2  guilty  and  were  waiting  for  the  judge  to  deliver  the  same  to  him» 
one  of  the  jurors  suggested  that  defendant  was  of  the  same  name 
as  a  person  reported  to  have  committed  a  previous  murder,  was  not 
ground  for  new  trial,  in  the  absence  of  evidence  that  any  juror  was 
influenced  by  the  suggestion,  or  that  the  verdict  as  prepared 
would  have  been  repudiated  by  any  member  of  the  panel. 

Same:    evidence:    photographs.    Photographs  of  the  surroundings  of 

3  the  place  where  a  crime  was  committed  are  admissible  in  evidence, 
when  the  surroundings  are  material ;  and  although  the  photographer 
was  permitted  to  speak  of  a  certain  point  in  connection  with  the 
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photograph  as  the  place  ivhere  the  crime  was  committed,  it  was  not 
prejudicial  to  the  defendant,  where  it  was  conceded  that  he  had  no 
personal  knowledge  of  the  fact  and  it  was  clear  from  his  testimony 
that  he  referred  simply  to  the  place  as  pointed  out  to  him. 

Same:    evidence  of  refutation  :    competency  of  wftness.    fitnesses 

4    acquainted   with  the   reputation   of   a   defendant   for  truth   and 

▼eracity  in  his  own  neighborhood  may  testify  to  the  same,  although 

they  may  reside  elsewhere ;  the  fact  that  they  reside  elsewhere  going 

simply  to  the  weight  to  be  given  their  evidence. 


expert  evidence  :    conclusion.    Where  it  was  shown  without 

5  dispute  that  defendant  struck  deceased  with  a  stick,  thus  crushing 
his  skull  and  producing  death,  a  physician  called  to  the  relief  of 
deceased  immediately  after  the  injury  could  properly  state  that 
the  blow  was  a  severe  one,  and  his  stateipent  was  not  an  invasion 
of  the  province  of  the  jury  or  prejudicial  to  the  defendant. 

Same.    As  indicated  by  the  appearance  of  a  wound  upon  the  head,  a 

6  physician  may  state  the  nature  of  the  instrument  with  which  it 
was  inflicted;  and  if  more  than  one  wound  he  may  state  that  the 
other  was  the  probable  result  of  a  second  blow,  even  though  there 
was  no  other  evidence  that  more  than  one  blow  was  struck. 

Same:    immaterial  evidence.    The  admission  of  immaterial  evidence 

7  not  reasonably  calculated  to  mislead  the  jury  or  affect  its  verdict 
is  not  ground  for  reversal. 

Same:    murder:    instructions :  self-defense.    An  instruction  that  the 

8  danger  justifying  a  killing  in  self-defense  need  not  be  real,  but 
such  as  to  lead  a  reasonably  prudent  man  to  believe  in  its  reality, 
and  in  estimating  the  imminence  of  the  danger  and  means  of 
avoiding  it,  or  of  the  force  necessary  to  repel  it,  the  excitement 
and  confusion  of  the  surrounding  circumstances  must  be  consid- 
ered, and  the  person  threatened  is  not  held  to  the  same  deliberate 
judgment  as  a  person  unaffected  by  danger,  but  should  be  judged 
only  as  a  reasonably  prudent  man  under  the  peculiar  circumstances, 
was  as  favorable  to  defendant  as  the  instruction  requested  and  re- 
fused by  the  court  in  the  instant  case,  except  as  to  the  erroneous 
statement  to  be  inferred  from  the  requested  instruction  that  the 
right  of  self-defense  exists  between  men  engaged  in  mere  quar- 
reling or  controversy. 

Same.    Although  a  paragraph  of  the  court's  instructions  on  the  sub- 

9  ject  of  self-defense,  if  standing  alone,  would  erroneously  permit 
the  jury  to  go  back  to  the  beginning  of  the  quarrel  and  consider 
who  was  right  on  the  question  over  which  the  controversy  origin- 
ally arose,  still  if  construed  in  connection  with  other  parts  of  the 
charge  immediately  associated  therewith  it  was  clear  that  such 
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was  not  the  intent  or  meaning  of  the  instruction  as  a  whole  it  will 
not  be  held  erroneous. 

« 

Same:    instructions:    duty  to  setseat.    Where  the  court's  instruc- 

ID    tions  as  a  whole  relating  to  the  duty  of  a  person  assaulted  to 

retreat  are  a  correct  statement  of  the  law,  and  dearly  embody  the 

rule  of  a  requested  instruction,  a  refusal  of  the  request  is  not 

erroneous. 

Same:    instkuctions  :    self-defsnse.    The  right  of  self-defense  in- 

11  volves  the  right  to  kill  tmder  certain  circumstances;  and  where 
the  defense  was  based  upon  the  right  to  take  the  life  of  the 
alleged  assailant,  use  by  the  court  of  the  term  ''right  to  kill"  in 
its  instructions  relative  to  the  law  of  self-defense,  was  not  pre- 
judicial because  placing  the  defendant  in  the  unfavorable  attitude 
of  contending  for  the  right  to  take  life,  rather  than  the  mere 
right  to  defend  himself  by  the  use  of  adequate  force. 

Same:    instructions:    malice.    Malice  essential  to  the  crime  of  mur- 

12  der  is  such  anger  and  ill  will  as  indicates  a  wicked  and  corrupt 
intent,  a  condition  of  heart  and  mind  having  no  regard  for  social 
or  moral  obligations;  mere  anger' or  ill  will  unaccompanied  by  any 
thought  of  doing  bodily  harm  to  him  who  is  the  object  of  dislike 
is  not  sufficient  The  court's  instructions  in  the  instant  case,  when 
considered  as  a  whole,  are  not  subject  to  the  objection  that  they 
permitted  a  finding  of  murder  if  defendant  was  merely  angry 
when  he  struck  the  fatal  blow. 

Same:    instructions:    assault.    Where  the  court  in  its  instructions 

13  sufficiently  included  the  elements  of  an  assault,  and  charged  the 
jury  that  if  defendant  was  attacked  by  deceased  he  could  lawfully 
defend  himself  by  force  reasonably  proportionate  to  his  peril,  even 
to  the  ^taking  of  life  if  reasonably  apprehensive  that  his  own  life 
was  in  danger,  a  ipore  technical  definition  of  assault  in  such  cases 
was  not  requiretl,  in  the  absence  of  a  request  therefor. 

Same:    self-defense:    evidence.    One  may  rightfully  expel  a  person 

14  from  his  premises  and  forbid  him  to  re-enter;  but  having  ex- 
pelled him  he  should  cease  the  use  of  force  and  permit  the  in- 
truder to  depart,  unless  instead  of  departing  the  intruder  is  still 
seeking  an  opportunity  to  do  bodily  injury,  and  then  there  is 
no  obligation  to  retire  at  the  risk  of  a  vicious  assault  Under 
the  evidence  in  the  instant  case  the  question  of  whether  the  de- 
fendant was  in  such  real  or  apparent  peril  as  to  justify  an  extreme 
measure  of  self-defense  was  for  the  jury. 

Appeal    from    Johnson    District    Court. — ^Hoir.     R     P. 

Howell,  Judge. 
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TuBSDAT,  May  7,  1912. 

The  defendant  was  indicted  for  the  alleged  murder  of 
Oliver  P.  Driver.  To  this  charge  he  pleaded  not  guilty^ 
and  upon  the  trial  was  convicted  of  murder  in  the  second 
d^ree.  From  the  judgment  entered  on  this  verdict  he 
appeals.  The  material  facts  are  stated  in  the  opinion. — 
Affirmed. 

Wade,  Dulcher  &  Davis,  for  appellant. 

George  Coeson,  Attorney  Gteneral,  Johr^  Fletcher, 
Assistant  Attorney  General,  and  C.  8.  Ranch,  for  the 
state. 

Weavbb,  J. — ^Appellant  lived  on  a  farm  in  Johnson 
county,  but  owned  a  livery  stable  in  the  town  of  Lone  Tree 
in  the  management  of  which  he  employed  Oliver  P.  Driver, 
the  deceased.  On  the  13th  day  of  June,  1910,  appellant 
came  to  Lone  Tree,  and  while  at  the  bam  with  Driver,  no 
other  person  being  inmiediately  present,  a  quarrel  or  angry 
dispute  arose  between  them.  They  were  seen  to  emerge 
from  the  front  door  of  the  bam  into  the  street ;  Driver,  who 
was  considerably  the  lighter  man  of  the  two,  backing  or  (as 
some  of  the  witnesses  express  it)  "sidestepping"  away 
toward  the  middle  of  the  street,  the  appellant  following 
him  up  in  an  angry  or  threatening  manner,  until,  at  a 
point  variously  estimated  at  from  fifteen  to  twenty-five  . 
feet  from  the  bam,  appellant,  suddenly  stooping,  caught 
up  a  stick  or  piece  of  board  lying  on  the  ground,  and  struck 
Driver  an  overhand  blonV  upon  the  head,  breaking  his  skull, 
and  inflicting  an  injury  from  which  death  soon  ensued. 
The  movements  and  conduct  of  the  parties  from  their  exit 
from  the  bam  to  the  striking  of  the  blow  which  terminated 
their  quarrel  were  observed  by  several  witnesses,  none,  how- 
ever, being  sufficiently  near  to  interfere  or  to  understand 
Vou  157  Ia.— 9. 
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clearly  the  nature  of  the  controversy  hetween  the  contend- 
ing parties.  So  far  as  these  witnesses  observed  neither  ap- 
pellant nor  Driver  was  armed  with  any  weapon  np  to  the 
moment  when  appellant  caught  np  the  board,  bnt  it  is  the 
theory  of  the  defense,  and  appellant  as  a  witness  swears, 
that  as  they  came  out  of  the  bam  Driver  drew  from  his 
pocket  a  knife,  and  opened  it,  threatening  to  disembowel 
appellant,  who,  believing  that  Driver  in  side-stepping  and 
backing  away  was  seeking  an  opportunity  to  rush  in  upon 
him  and  carry  out  said  threat,  picked  up  the  stick,  and  dealt 
the  blow  in  self-defense  and  without  malice.  As  to  the 
fact  that  Driver  did  have  a  knife  in  his  hand,  there  is 
more  or  less  testimony  corroborating  the  appellant's  state- 
ment. In  argument  in  this  court  counsel  concede  the  fact 
that  Driver  died  from  the  blow  inflicted  by  appellant,  but 
it  is  contended  with  much  force  and  earnestness  that  the 
killing  was  not  felonious,  and  the  verdict  of  guilty  can- 
not be  sustained  upon  the  record. 

The  errors  assigned  are  too  numerous  to  permit  their 
separate  consideration  within  the  reasonable  limits  of  a 
written  opinion,  and  we  shall  confine  our  discussion  to  those 
which  seem  to  be  of  controlling  importance. 

I.  One  B^an  was  drawn  to  serve  as  a  juror  for  the 
trial  of  the  case.  Upon  his  examination  for  cause,  Eegan 
stated  that  he  knew  appellant,  and  had  met  him  in  the  jail 

soon   after  his   arrest.     Being   asked   if  he 

'  law:  jurors:     went  to  the  jail  on  purpose  to  see  appellant, 

waiver  of '      he  answercd :     ^'Well,  not  exactly.      I  was 

objection.  '  t     t  i    » 

just  looking  through  over  there.  I  didn  t 
go  exactly  to  see  him.  He  was  there  when  I  went,  I 
didn't  know  he  was  in  there  at  the  time  even.  Mere 
curiosity  took  me  there.  Talked  with  Baker  a  few  minutes. 
He  did  not  tell  me  how  the  fight  occurred.  Did  not  talk 
with  him  about  the  trouble.  Didn't  hear  anything  about 
the  case  when  I  was  there."  This  juror  was  passed  by  both 
prosecution  and  defense,  and  served  upon  the  trial  paneL 
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After  the  verdict  was  returned  appellant  assigned  as  one 
of  his  grounds  for  a  new  trial  the  fact  that  Eegan,  instead 
of  being  a  casual  visitor  at  the  jail  where  appellant  was 
confined,  was,  in  fact,  at  that  time  an  inmate  there,  with 
whom  and  in  whose  presence  appellant  had  frequently 
talked  of  the  affray  and  the  facts  attendant  upon  the  kill- 
ing of  Driver.  In  explanation  of  the  fact  that  he  did  not 
raise  the  objection  when  the  juror  was  under  examination, 
appellant  says  that  the  change  in  Kegan's  clothing  and 
appearance  was  such  that  he  did  not  recognize  him  until 
after  the  jury  had  been  sworn  and  the  trial  was  in  progress. 
It  is  argued  that  the  concealment  of  the  truth  as  to 
the  fact  of  the  juror's  confinement  in  the  jail  at  that  time 
was  a  fraud  upon  the  defendant  and  upon  the  court,  which 
should  be  held  to  vitiate  the  verdict.  We  think  this  ex- 
ception can  not  be  sustained.  The  inquiry  into  the  reason 
for  the  juror's  presence  at  the  jail  where  he  saw  the  appel- 
lant was  incidental  only  to  the  ultimate  question  of  his 
impartiality  and  fairness  of  mind  as  between  the  state  and 
the  accused.  Whatever  may  have  been  the  true  explana- 
tion of  his  presence  there,  it  had  no  material  bearing  upon 
his  competency  as  a  juror,  if  as  a  matter  of  fact  he  was 
not  there  exposed  to  influences,  or  did  not  there  obtain  in- 
formation or  receive  impressions,  tending  to  bias  his  judge- 
ment to  the  prejudice  of  the  appellant.  The  juror  himself 
swears  that  he  did  not  then  know  or  hear  anything  about 
the  case,  and  had  no  conversation  upon  the  subject  with 
appellant  True,  the  latter  denies  this  statement,  and  says 
that  he  did  talk  with  the  juror  and  in  his  presence  con- 
cerning the  killing  and  the  circumstances  thereof.  We 
doubt  whether  upon  such  a  conflict  of  testimony,  and  with 
no  other  showing  as  to  the  circumstances,  the  trial  court 
would  have  been  justified  in  disturbing  the  verdict  Even 
upon  appellant's  own  testimony  there  is  no  showing  what 
particular  things  were  said  to  or  in  the  presence  of  the 
juror,  and  the  court  is  in  effect  asked  to  presume  that 
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whatever  it  may  have  been  it  was  calculated  to  work  to 
the  appellant's  prejudice  in  the  mind  of  Began  when  act- 
ing as  a  juror. 

Moreover^  it  appears  from  appellant's  statement  that  he 
discovered  the  identity  of  the  juror  as  a  fellow  inmate  of 
the  jail  while  the  trial  was  in  progress,  but  no  action  was 
taken  thereon  until  after  verdict  had  been  returned.  The 
objection  was  therefore  untimely,  and  must  be  held  to  have 
been  waived.  Had  he  deemed  the  objection  a  vital  one, 
it  was  his  privilege  to  announce  the  discovery  to  the  court, 
and  demand  an  entry  of  mistrial  or  the  impanelment  of 
another  jury.  He  could  not  rightfully  speculate  upon  the 
hope  of  a  favorable  verdict  from  the  objectionable  juror 
reserving  the  right  in  the  event  of  disappointment  to  in- 
sist upon  the  incompetence  of  that  juror  as  a  ground  for  a 
new  trial.     Foedtsch  v.  Railroad  Co.,  100  Iowa,  728. 

IL  It  is  further  charged  that  one  of  the  jurors 
claimed  to  have  knowledge  that  the  appellant  at  some  time 
in  the  past  had  killed  a  man  in  the  city  of  Muscatine,  and 

that  such  juror  made  the  statement  to  the 
rest  of  the  panel  during  the  consideration 
of  the  case.  The  only  evidence  oflFered  in  support  of  this 
charge  tends  to  show  that  after  their  verdict  had  been 
agreed  upon  and  duly  signed,  and  while  waiting  for  the 
trial  judge  to  be  called  to  the  courtroom  to  receive  such  ver- 
dict, one  juror  asked  another  if  the  defendant  was  not  the 
person  of  the  same  name  who  was  said  at  some  former 
time  to  have  killed  a  man  in  Muscatine,  and  was  answered 
in  the  affirmative,  and  that  this  statement  was  in  the 
presence  of  some  or  all  of  the  panel.  Taking  the  testimony 
as  a  whole,  we  are  disposed  to  hold  that  it  not  only  fails 
to  show  prejudice  to  the  defendant,  but  distinctly  tends 
to  rebut  any  inference  of  the  kind.  The  jury  had  agreed, 
the  verdict  had  been  prepared  ready  for  delivery,  and  while 
it  was,  of  course,  possible  for  any  juror  to  still  change  his 
mind,  there  is  no  suggestion  on  the  part  of  any  juror  that 
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he  was  in  any  manner  or  degree  impressed  or  influenced 
by  this  bit  of  gossip,  or  that,  in  the  absence  thereof,  the 
verdict  already  prepared  would  have  been  repudiated  by 
any  member  of  the  panel.  The  demand  for  a  new  trial 
based  on  this  incident  can  not  be  sustained. 

IIL  It  is  the  theory  of  the  defense  that  the  trouble 
between  the  appellant  and  Driver  on  the  day  of  the  homi- 
cide had  its  origin,  in  part  at  least,  over  the  fact  that  a 

lap  robe  belonging  to  the  stable  was  missing, 
dence:  photo-  and  that  appellant  charged  Driver  with  steal- 
ing it,  and  insisted  that  he  return  it.  Appel- 
lant says  that,  while  still  in  the  bam,  he  made  the  accusa- 
tion above  mentioned,  and  thereupon  Driver  ordered  him 
to  leave.  Angry  words  followed,  and,  according  to  his 
statement,  the  parties  assumed  a  more  or  less  menacing 
attitude  toward  each  other,  and  in  stepping  around  they 
gradually  approached  and  passed  out  of  the  door.  As 
they  were  passing  out,  he  says  Driver  drew  and  opened  a 
knife,  threatening  to  strike  him  with  it,  and  that  their 
proximity  to  each  other  was  such  that  appellant  could  not 
turn  or  retreat  without  giving  Driver  opportunity  to 
carry  out  his  threat.  This  movement  it  is  contended  did 
not  carry  them  more  than  twelve  or  fifteen  feet  from  the 
bam  door,  and  it  was  at  this  point  the  fatal  blow  was  de- 
livered. The  theory  of  the  state  is  that  Driver  was  not 
armed  with  a  knife  or  other  weapon;  that  being  much 
the  smaller  man,  he  was  retreating  or  backing  away  from 
appellant,  who  pursued  him  viciously  to  a  point  twenty-five 
feet  or  more  from  the  door,  where  appellant  with  malice, 
and  not  in  self-defense,  struck  him  down.  The  distance 
of  this  point  from  the  door  of  the  bam,  whether  twelve  or 
twenty-five  feet,  is  a  matter  of  some  importance  in  two 
respects.  In  the  first  place,  the  distance  has  some  bearing 
on  the  question  whether  appellant  was  pursuing  Driver 
with  the  purpose  of  doing  him  an  injury,  or  was  circling 
about  facing  Driver  for  the  lawful  purpose  of  repelling  an 
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assault,  and  protecting  hiniself  from  injury.  It  is  further 
of  importance  from  the  fact  that  a  witness  for  the  state 
who  was  on  the  porch  or  at  the  window  of  a  house  standing 
by  the  side  of  the  bam  testifies  that  she  saw  the  parties  as 
thej  came  out  and  saw  the  blow  struck.  If  the  point  where 
this  occurred  was  not  more  than  fifteen  feet  from  the  door, 
then,  according  to  the  defense,  it  would  have  been  a  physical 
impossibility  for  the  witness  standing  at  the  place  fixed  by 
her  to  see  the  parties  to  the  affray  or  to  have  personal 
knowledge  of  the  things  to  which  she  swears.  If,  however, 
the  point  in  question  was  twenty-five  feet  from  the  door, 
then  there  would  be  no  substantial  obstruction  to  her  view. 
Soon  after  the  homicide,  a  photographer,  at  the  instance 
of  the  state,  took  a  series  of  photographic  views,  placing 
his  instrument  at  the  several  places  occupied  by  the  wit- 
nesses of  the  affray,  and  focusing  the  camera  upon  the 
spot  twenty-five  feet  from  the  bam  door  where  the  pro- 
secution claims  Driver  was  struck  down.  Other  views  were 
taken  placing  the  instrument  at  the  last-named  spot,  and 
directing  it  upon  the  several  localities  occupied  by  the 
witnesses.  These  views  were  identified  and  admitted  in 
evidence  over  the  objection  of  the  defense.  Error  is  as- 
signed upon  this  ruling.  It  is  complained  that  the  photo- 
grapher was  permitted  to  speak  of  the  spot  twenty-five 
feet  from  the  door  as  "the  place  where  Driver  fell,"  when 
it  was  conceded  by  all  parties  that  he  had  no  knowledge  of 
the  fact,  except  as  he  had  been  told  by  others.  It  is  true 
that  the  witness  made  use  of  the  expression  criticised,  but, 
giving  a  fair  statement  of  his  testimony,  it  is  perfectly 
clear  that  he  meant  no  more,  nor  could  any  juror  of  aver- 
age intelligence  have  understood  him  as  meaning  any  more, 
than  that  this  was  the  spot  pointed  out  to  him  as  the  place 
where  Driver  fell,  and  that  the  photographs  were  taken  to 
illustrate  that  particular  spot  and  its  surroundings.  Such 
evidence  is  being  made  use  of  practically  every  day  in  the 
trial  courts.     The  photographer  takes  his  view  from  the 
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place  indicated  to  him  by  his  employer.  He  vouches  for 
no  more  than  the  fidelity  of  the  pictures  taken  from  such 
standpoint,  nor  could  the  jury  in  this  case  have  given  it 
any  greater  effect.  There  is  nothing  to  indicate  that  these 
vie^s  were  not  a  fair  representation  of  the  place  where, 
according  to  tlie  state's  theory,  the  deceased  fell,  and  as 
such  they  were  admissible  in  evidence.  Of  course,  they 
were  not  conclusive  of  the  true  location,  and,  if  appellant 
believed  that  views  taken  from  or  directed  to  the  point 
where  he  locates  the  culmination  of  the  affray  would  show 
a  material  variance  from  those  presented  by  the  state,  it 
was  an  easy  expedient  to  procure  them  and  place  them  in 
evidence  by  the  side  of  those  relied  upon  by  the  prosecution. 
It  is  imfortunately  true  that  photographic  representation 
is  sometimes  s^isleading,  but,  on  the  other  hand,  it  is  fre- 
quently a  valuable  aid  to  the  proper  understanding  and  ap- 
plication of  testimony  of  witnesses.  We  are  unable  in  the 
record  before  us  to  find  any  reason  for  saying  that  there 
was  error  in  exhibiting  the  photographs  to  the  jury.  The 
argument  of  counsel  carried  to  its  logical  conclusion  would 
exclude  from  the  category  of  competent  evidence  all  photo- 
graphs, plan3,  plats,  and  diagrams  which  are  not  made  by 
persons  able  to  speak  of  their  own  knowledge  concerning 
the  facts  which  such  representations  are  intended  to  illus- 
trate. We  are  not  willing  to  commit  the  court  to  such  a 
radical  innovation  upon  the  long  accepted  rules  of  law 
governing  the  admissibility  of  testimony.  State  v.  Matheson, 
130  Iowa,  440;  State  v.  Rogers,  129  Iowa,  229. 

IV.  The  state  put  upon  the  stand  one  Tobias  and  one 
Funck  to  impeach  the  general  reputation  of  the  appellant 
for  truth   and  veracity.     It   developed   in  the   course   of 

their    testimony    that    both    witnesses    were 

^  de^ce  /f"'       residents  of  Muscatine,   Iowa,   some   twenty 

competency  of  milcs  distant  from  the  place  where  appellant 

lived.     This  evidence  it  is  said,  should  have 
been  excluded  because  it  appeared  that  the  witnesses  did 
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not  live  in  the  appellant's  neighborhood.  This  objection 
might  well  have  been  sustained  by  the  court  ,without  error, 
but  its  admission  was  not  necessarily  erroneous.  Both 
witnesses  testified  to  their  knowledge  of  the  general  reputa- 
tion of  appellant  in  his  neighborhood,  and  not  in  their  own. 
Their  particular  means  or  facilities  of  obtaining  such  knowl- 
edge were  not  developed  by  the  direct  or  cross  examination. 
If  they  were,  in  fact,  acquainted  with  appellant's  reputa- 
tiotL  in  this  respect  in  his  own  neighborhood,  we  think  there 
is  no  sound  reason  for  holding  them  incompetent  to  testify 
of  it.  The  fact  of  their  residence  at'  a  distance  would  go  to 
the  weight  and  value  of  their  testimony,  and  not  to 
its  admissibility. 

V.  In  answer  to  a  question  directed  to  him,  a  physician 
testifying  for  the  state  was  permitted  to  say  that  the  blow 
which  produced  the  wound  upon  the  head  of  the  deceased 

was  a  "severe"  one.    This,  counsel  insist,  was 
evidence:  an  iuvasiou  of  the  province  of  the  jury.    The 

conclusion.  • 

objection  is  untenable.  The  witness  was  not 
asked  nor  did  he  undertake  to  state  how  the  injury  was  in- 
flicted nor  what  in  fact  caused  it;  hence  the  authorities 
cited  in  support  of  this  assignment  of  error — 8taie  v.  Bains- 
barger,  74  Iowa,  204;  and  Sachra  v.  Manilla,  120  Iowa, 
567 — are  not  in  point.  The  witness  had  shown  that  he 
had  been  called  to  the  relief  of  the  deceased  immediately 
after  the  injury,  and  that  an  examination  disclosed  a  very 
serious  fracture  of  the  skull,  which  was  verified  by  the 
post  mortem  investigation.  That  the  doctor  should  say 
that  a  blow  producing  such  result  must  have  been  a 
"severe"  one  was  to  state  a  fact  which  would  be  apparent 
to  every  juror  of  intelligence,  and  his  statement  added 
nothing  to  the  description  which  he  had  already  detailed. 
Whether,  as  counsel  argue,  such  result  might  have  been 
produced  by  a  comparatively  light  stroke  with  a  heavy 
instrument  or  a  powerful  blow  with  a  light  instrument,  is 
a  wholly  immaterial  consideration.     Whatever  be  the  truth 
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in  that  respect,  there  is  no  room  here  for  academic  argu- 
ment or  speculation  upon  the  varying  circumstances  under 
which  such  an  injury  might  have  been  received.  It  is 
shown  without  dispute  that  appellant  did  strike  the  deceased 
upon  the  head  with  a  stick  of  some  kind  producing  the  in- 
jury from  which  death  ensued,  and  that  the  stroke  was 
administered  with  sufficient  force  to  shatter  the  victim's 
skull.  Whatever  the  weight  or  character  of  the  weapon 
and  whatever  the  degree  of  muscular  energy  employed, 
the  blow  could  not  have  been  anything  less  than  "severe/' 
and,  while  it  did  not  require  an  expert  to  discover  that  fact, 
his  statement  was  clearly  without  prejudice. 

The  doctor  was  further  asked:  "What  would  you  say 
as  to  the  character  of  the  weapon  or  club  that  was  used 
to  produce  this  fracture  you  found  in  the  skull?"    And 

over  the  objection  of  the  appellant  he  an- 
swered: "I  believe  a  blunt  or  rounded, 
fairly  heavy  object — ^possibly  like  a  whiffletree.  That  is 
the  most  common  shape.''  If  the  witness  were  to  be  in- 
terpreted as  saying  that  the  blow  was  administered  with  a 
whiffletree,  the  answer  would  probably  have  been  incompe- 
tent ;  but  such  is  not  his  statement.  He  speaks  of  a  whiffle- 
tree  merely  as  an  illustrative  example  of  the  weapons  with 
which  such  an  injury  could  bave  been  produced.  Testi- 
mony of  physicians  and  surgeons  as  to  the  nature  of  the 
weapon  indicated  by  the  appearance  of  a  wound  upon  the 
hnman  body  is  an  everyday  incident  in  the  trial  of  persons 
charged  with  crimes  of  violence,  and  the  rule  under  which 
it  is  admitted  does  not  appear  to  have  been  violated  in 
this  instance.  State  v.  Rutledge,  135  Iowa,  581;  State  v. 
Morphy,  33  Iowa,  270;  State  v.  Seymour,  94  Iowa,  699. 
It  also  appears  from  the  physician's  testimony  that  a 
wound  was  found  on  Driver's  ear,  and,  upon  being  asked 
whether  this  injury  could  have  been  caused  by  the  same 
blow  which  fractured  the  skull  or  by  another  distinct  stroke, 
he  replied  that  the  wound  was  more  probably  the  result 


188  ,  State  v.  Bakeb.  [157  Iowa 

of  a  second  blow.  This  is  said  to  be  incompetent  and 
prejudicial,  because  no  witness  claims  that  more  than  one 
blow  was  struck  and  this  testimony  gave  counsel  for  the 
state  a  pretext  for  arguing  to  the  jury  that  appellant  must 
have  struck  deceased  while  they  were  still  in  the  bam. 

Testimony  is  not  necessarily  incompetent  because  coun- 
sel deduce  unwarranted  conclusions  therefrom.  But  aside 
from  this  obvious  generalization,  if  two  woimds  were  found 
upon  the  head  of  the  deceased,  we  see  no  reason  why  the 
fact  should  not  be  shown  in  evidence,  even  though  no  wit- 
ness saw  more  than  a  single  blow  delivered,  or  why  the 
possible  inference  that  a  blow  had  been  struck  before  the 
parties  emerged  from  the  bam  was  not  a  legitimate  matter 
of  argument  True,  the  wound  on  the  ear  may  have  been 
received  in  the  fall  of  the  .deceased  when  knocked  down 
by  the  appellant  or  from  some  cause  for  which  he  was  in 
no  manner"  responsible,  but  its  discovery  and  treatment  by 
the  surgeon  immediately  after  the  affray  was  over  makes 
it  fairly  a  part  of  the  res  gestae  to  be  given  to  the  jury 
for  what  it  was  worth. 

VI.  One  Windes,  father-in-law  of  the  deceased,  testi- 
fied that  he  saw  the  parties  after  they  came  out  of  the 
barn,  and  saw  appellant  pick  up  the  stick  and  strike  down 

the  deceased,  and,  as  the  witness  approached, 
^'  tcriai'  eJi-         Baker  threatened  him  also  if  he  interfered. 

dcncc ' 

In  answer  to  an  inquiry  as  to  what  he  did 
next,  the  witness  stated  that  he  went  for  an  officer.  Counsel 
for  appellant  objected  to  the  question,  and  moved  to  strike 
out  the  answer  as  incompetent  and  immaterial,  but  the 
evidence  was  permitted  to  stand.  Error  is  assigned  upon 
this  ruling.  While  the  materiality  of  this  evidence  is  not 
very  apparent,  it  is  impossible  to  draw  any  reasonable  in- 
ference of  prejudice  therefrom.  Few,  if  any,  cases  are 
tried  to  a  jury  in  which  the  testimony  is  wholly  purged 
of  all  trivial,  immaterial,  and  irrelevant  matters,  but,  while 
courts,  lawyers,  and  witnesses  remain  human,  this  is  in- 
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evitable,  and,  if  no  case  is  to  stand  except  upon  an  abso- 
lutely perfect  record,  no  judgment  will  ever  be  approved 
on  appeal. 

The  proper  inquiry  is  not  merely  whether  a  given  oir^ 
eumstance  is  immaterial,  but  whether,  if  immaterial,  it  is 
reasonably  calculated  to  mislead  the  jury  or  affect  its  ver- 
dict. We  feel  no  such  result  could  follow  the  giving  of  this 
evidence. 

Other  errors  are  assigned  upon  the  admission  of  evi- 
dence to  impeach  the  testimony  of  certain  witnesses  exam- 
ined on  the  part  of  the  defense,  and  of  the  conduct  and 
manner  of  the  state's  counsel  in  the  examination  or  cross- 
examination  of  witnesses.  We  can  not  undertake  to  con- 
sider these  in  detail.  We  have  examined  the  record  in  each 
instance  with  care,  and  find  no  error  calling  for  the  inter- 
ference of  this  court 

VII.  Exceptions  were  preserved  to  the  several  para- 
graphs of  the  court's  charge  to  the  jury  and  to  its  refusal 
to  give  others  requested.  For  example  the  defendant  re- 
quested an  instruction  as  follows:     "In  con- 

8.  Samb:  murder:       .,      .  xt         •      .         x«  •  i    x«  x 

instructions:      sidcrmg   the   instructious   given   relating  to 

the  question  of  force  which  a  man  may  use 
in  self-defense,  you  are  instructed  that  if  men  are  engaged 
in  a  quarrel  or  controversy,  the  law  does  not  require  exact- 
ness or  nicety  in  determining  the  amount  of  force  which 
they  may  use  in  self-defense.  You  are  to  consider  this  im- 
der  the  instructions  in  view  of  the  excitement  or  anger,  if 
any,  and  under  the  circumstances  surrounding  the  parties 
at  the  time."  This  the  court  refused,  but  on  its  own  motion 
gave  the  following:  "You  are  instructed  that  the  danger 
which  will  justify  a  killing  in  self-defense  need  not  be 
real,  but  only  such  as  would  lead  a  reasonably  prudent 
man  to  believe  in  its  reality;  and  in  estimating  the  nature 
and  imminence  of  the  danger  and  the  choice  of  means  to 
avoid  it,  or  the  amount  of  force  to  be  used  in  repelling  it, 
the  excitement  and  confusion  of  the  surrounding  circum- 
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stances,  mnst  be  considered,  and  the  party  assailed  is  not 
held  to  the  same  cool  and  deliberate  judgment  in  estimat- 
ing the  danger  or  the  choice  of  means  of  repelling  it  as 
is  possible  to  persons  unaffected  by  excitement  or  danger 
in  subsequently  contemplating  the  situation.  You  are  only 
to  judge  him  as  a  reasonably  prudent,  cautious,  and 
courageous  man  under  the  circumstances  disclosed."  Thia 
charge  appears  to  be  fully  as  favorable  to  appellant  as  the 
one  refused,  except  in  the  mistaken  inference  to  be  drawn 
from  the  request  that  a  right  of  self-defense  exists  as  be- 
tween men  engaged  in  mere  "quarrel  or  controversy." 

In  this  connection,  also,  the  court  in  stating  the  law 
as  to  the  duty  of  a  person  to  retreat  from  an  assault  if  he 
may' reasonably  do  so  with  safety  rather  than  to  take  life 

in  self-defense  said  that  "the  right  of  self- 
defense  does  not  exist  when  the  defendant 
is  in  the  wrong  in  bringing  on  the  difficulty,  unless  he  re- 
treats before  serious  injury  is  done  and  the  other  party 
then  becomes  the  aggressor."  Error  is  also  assigned  upon 
this  instruction*  Were  this  language  to  be  considered  alone, 
it  could  not  be  approved,  as  the  jury  could  well  infer  there- 
from that  they  were  at  liberty  to  go  back  to  the  beginning 
of  the  quarrel  and  consider  the  right  and  wrong  of  appel- 
lant's charge  that  Driver  had  stolen  his  lap  robe,  and  this 
we  think  could  not  properly  be  done.  But  when  we  read 
all  the  court's  instructions  in  this  respect,  it  is  clear  that 
such  was  not  the  intent  or  meaning  of  the  statement.  Im- 
mediately before  this  paragraph,  the  court  in  speaking  of 
the  law  of  self-defense  had  described  it  as  the  right  of  one 
who  is  unlawfully  attacked  or  assaulted  by  another  to  resist 
and  repel  such  assault  by  force.  Immediately  following 
such  paragraph,  he  proceeded  to  instruct  the  jury  as  to 
what  facts  could  properly  be  considered  in  determining 
"who  commenced  the  assault."  Reading  all  that  was  said 
on  this  subject,  it  is  entirely  clear  that  the  court  used  the 
sentence,  "when  the  defendant  is  in  the  wrong  in  bringing 
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on  the  diflBculty,"  as  the  equivalent  of  "when  the  defend- 
ant is  the  aggressor/'  or  "when  the  defendant  first  begins 
the  fight."  The  jury  could  give  it  no  other  force  or  effect 
without  disr^arding  the  plain  purport  of  the  instructions 
given  them,  and  this  we  must  assume  they  did  not  do. 

VIII.  The  court  refused  the  defendant's  request  to 
instruct  that:  "If  Driver  had  a  knife  in  his  hand  and 
was  threatening  to  cut  Baker  at  and  about  the  time  he  was 
lo.  Saiib:  struck  by  Baker,  then  Baker  was  not  as  a 

dSTto^"*'      matter  of  law  bound  to  retreat.     All  the  law 
«'~*-  requires  is  that,  under  the  circumstances  as 

they  appear  to  him  as  a  reasonable  man,  he  would  act  as 
a  reasonable  man  under  such  circumstances."  This  re- 
quest counsel  contrasts  with  the  following  excerpt  from  the 
court's  charge,  which  is  said  to  be  erroneous:  "To  justi- 
fy the  taking  of  life,  the  person  assailed  must  be  in 
danger  of  losing  his  life,  or  of  suffering  some  great  bodily 
injury  at  the  hands  of  his  assailant,  and  it  is,  furthermore, 
the  duty  of  a  person  in  such  danger  of  death  or  great 
bodily  injury  to  retreat  and  withdraw  from  the  encounter 
if  an  avenue  of  escape  is  open,  and  he  can  withdraw  with 
safety  to  himself."  The  method  of  this  criticism  is  not 
quite  fair  to  the  trial  court.  It  is  true  that  the  language 
quoted  is  foimd  in  the  charge,  but  it  constitutes  but  one 
isolated  expression  which  does  not  of  itself  reflect  the 
substance  of  the  instructions.  This  will  be  seen  by  refer- 
ence to  the  quotation  already  made  from  the  charge.  More- 
over, the  jury  were  still  further  told:  ^TTou  are  instructed 
that  if  you  find  that  the  deceased  assaulted  the  defendant 
with  a  knife,  and  the  assault  was  so  fierce  and  the  danger 
so  immediate  and  threatening  as  not  to  allow  him  to  retire 
from  the  assault  or  delay  in  defending  himself  therefrom 
without  apparent  danger,  and  he  reasonably  believed  him- 
self in  imminent  danger  of  death  or  great  bodily  harm, 
he  may  kill  his  assailant,  and  the  killing  would  be  justifi- 
able, and  he  could  not  be  pimished  for  the  same."     Cer- 
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tainlj  this  gave  to  the  appellant  the  sum  and  substance 
of  the  rule  for  which  counsel  contend,  and  the  refusal  to 
repeat  it  in  the  form  requested  was  not  erroneous. 

A  chief  burden  of  the  criticism  of  the  charge  in  re- 
lation to  the  law  of  self-defense  is  that  the  court  in  several 
instances  speaks  of  the  ^'right  to  kill"  in  self-defense,  and 

this  it  is  said  puts  appellant  in  the  unfavor- 

IX.  Sams: 

'itiBtructions:      able  attitude  of  contending  for  the  right  to 

tell-detcnse. 

take  life,  when,  in  fact,  he  demands  no  more 
than  tiie  right  to  defend  himself  by  the  use  of  adequate 
force.  It  would  seem  to  be  a  sufficient  answer  to  this 
complaint  to  say  that  the  alleged  self-defense  in  the  case 
imder  consideration  did  go  to  the  extent  of  killing  the  al- 
leged assailant,  and  the  defense  is  of  necessity  based  upon 
a  right  to  kill  imder  the  circumstances  by  which  appellant 
was  surrounded,  and  the  court  could  hardly  speak  of  the 
defense  in  other  terms.  The  right  of  self-defense  includes 
the  right  to  kill  under  certain  circumstances,  and  it  is 
upon  that  right  the  appellants  plants  his  defense.  It  is  a 
harsh  phrase,  but  it  has  reference  to  harsh  conditions  and 
harsh  acts,  and  no  error  can  be  well  assigned  upon  the 
use  of  appropriate  words  by  the  court  in  speaking  of  them. 
IX.  Another  assignment  of  error  is  stated  as  follows: 
The  court  erred  in  saying  in  the  fifth  instruction,  "Who- 
ever kills  any  human  being  with  malice  aforethought,  either 

express  or  implied,  is  guilty  of  murder,"  and 
'initructions:      then  defining  malice  as  meaning,  among  other 

things,  "anger,"  ^Tiatred,"  and  "revenge;" 
also  in  defining  it  to  mean  ill  will.  The  definition  of  "mur- 
der" is  given  in  the  language  of  the  statute  (Code,  section 
4727),  and  surely  no  error  can  be  predicated  thereon.  But 
the  real  point  of  the  exception  taken  is  aimed  at  the  court's 
statement  of  the  meaning  of  '^malice,"  as  used  in  said 
definition.  Prom  that  statement  counsel  take  the  following 
excerpt:  '^y  ^malice'  is  meant  not  only  anger,  hatred  and 
revenge,  but  any  other  unlawful  and  unjustifiable  motive." 
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And  fTom  this  say  that  the  jury  were  directed  or  left  at 
liberty  to  find  that,  if  appellant  was  angry  when  he  struck 
the  fatal  blow^  he  is  guilty  of  murder.  Here,  again,  counsel 
extract  a  single  sentence  from  a  general  statement,  and 
give  to  it  a  meaning  and  effect  which  it  does  not  convey 
when  read  in  its  proper  setting.  What  the  court  did  say 
18  as  foUows: 

Whoever  kills  any  human  being  with  malice  afore- 
thought, either  express  or  implied,  is  guilty  of  murder. 
Malice  aforethought  is  a  necessary  ingredient  in  the  crime 
of  murder,  either  of  the  first  or  second  degree,  and  must  be 
established  by  the  state  before  you  would  be  justified  in 
finding  the  defendant  guilty  of  murder  in  either  degree. 
By  Malice'  is  meant  not  only  anger,  hatred  and  revenge, 
bat  any  other  unlawful  and  unjustifiable  motives.  It  is 
not  confined  to  ill  will  against  the  individual,  but  is  in- 
tended to  denote  an  action  flowing  from  any  wicked  and 
corrupt  intent  An  act  done  with  a  wicked  mind  and  at- 
tended with  such  circumstances  as  to  plainly  indicate  a 
heart  r^ardless  of  moral  and  social  duties,  and  fully  bent 
on  mischief,  indicates  malice  within  the  meaning  of  the 
law.  The  word  'aforethought'  used  in  connection  with  the 
word  'malice'  in  our  law  simply  means  thought  out  or  con- 
ceived beforehand,  but  it  is  not  necessary  that  such  malice 
should  have  existed  for  any  considerable  length  of  time  to 
constitute  malice  aforethought  within  the  meaning  of  the 
law.  It  is  sufficient  if  it  exists  for  any  length  of  time  be- 
fore the  commission  of  the  act.  'Malice  aforethought'  may 
be  either  express  or  implied.  'Express  malice'  means  a 
settled  purpose  and  design  to  commit  the  offense  in  ques- 
tion, and  must  be  shown  by  proof  of  that  fact  directly  and 
without  inference.  It  may  be  proved  as  generally  under- 
stood by  expressions  of  hatred,  threats,  and  the  like.  'Im- 
plied malice'  means  that  which  may  be  inferred  from  the 
act  and  fact  shown.  Thus,  when  a  wanton,  wicked,  cruel, 
or  revengeful  act  is  shown,  the  inference  or  implication 
may  be  drawn  that  the  person  who  did  such  act  was  ac- 
tuated bv  malice. 
•ii 

Not  only  is  the  jury  not  given  direction  or  license  to 
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charge  defendant  with  malice  because  of  mere  anger  or  ill 
will  which  may  or  may  not  have  any  mixture  of  murderous 
purpose,  but  they  are  told  that  an  act  done  in  malice  is  for 
the  purposes  of  the  law  one  which  is  prompted  by  a 
"wicked  and  corrupt  intent,"  an  act  done  with  a  "wicked 
mind"  under  circumstances  "plainly  indicating  a  heart  re- 
gardless of  moral  and  social  duties  and  fully  bent  on  mis- 
chief." It  is  to  be  admitted  that  one  may  be  angry  or 
indignant,  and  yet  have  no  malice  in  his  heart,  or  he  may 
even  entertain  a  feeling  of  ill  will  without  thought  of  do- 
ing bodily  harm  to  him  who  is  the  object  of  his  dislike, 
yet  anger  or  ill  will  or  both  often  do  inspire  and  character* 
ize  malice  which  leads  to  murderous  violence.  It  is  such 
anger  and  ill  will  indicating  wicked  and  corrupt  intent,  a 
condition  of  heart  and  mind  having  no  regard  for  social  or 
moral  obligations,  to  which  the  court  directs  the  attention 
of  the  jury,  and  in  so  doing  there  was  no  error. 

X.  The  court  did  not  specifically  define  to  the  jury 
the  meaning  of  the  word  "assault,"  and  of  this  appellant 
complains.    The  omission  was  in  no  way  prejudicial  to  the 

defendant.     The  court  did   in  terms  which 

X9    Sams*  ._^ 

'  instnictioiis:      Sufficiently  include  the  elements  of  an  assault 

ftSMUlt. 

charge  the  jury  that,  if  attacked  by  the  de- 
ceased, defendant  could  lawfully  defend  himself  by  force 
reasonably  proportioned  to  the  danger  in  which  he  was 
placed,  and,  if  deceased  in  making  such  an  attack  was  armed 
with  a  knife  putting  the  defendant  in  reasonable  appre- 
hension of  death,  resistance  thereto  might  lawfully  be  car- 
ried to  the  point  of  taking  life.  Had  appellant  desited  a 
more  formal  and  technical  definition  of  the  term,  the  court 
would  without  doubt  have  given  it  upon  request,  but  the 
essential  elements  of  assault  and  the  consideration  to  be 
given  thereto  were  sufficiently  embodied  in  the  charge  as 
given.  The  technical  definition  of  the  word  and  its  mean- 
ing as  employed  in  popular  speech  are  not  so  different  as 
to  require  the  court  to  resort  to  specific  definition  where 
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it  may  be  used.  State  v.  Penney,  113  Iowa,  697;  State  v. 
Clark,  78  Iowa,  492;  Henderson  v.  People,  ^124:  111.  607 
(17  K  E.  68,  7  Am.  St.  Eep.  391) ;  State  v.  Harking,  100 
Mo.  666  (13  S.  W.  830).  The  court  did,  as  we  have  seen, 
properly  define  the  crime  with  which  appellant  was  charged, 
and  this  was  as  far  as  it  was  necessary  to  go  in  the  way 
of  definition  in  the  absence  of  any  request  for  more. 

Finally  it  is  argued  with  much  earnestness  that  the 
verdict  is  not  sustained  by  the  evidence.  We  shall  not 
prolong  this  opinion  for  a  general  review  of  the  facts.    It 

is  enough  to  say  that  in  our  judgment  the 
Mif-defense:      testimony    clearly    warranted    a    conviction. 

That  appellant  did  kill  Driver  was  shown 
without  substantial  dispute.  There  was  also  ample  evi- 
dence which,  if  believed  by  the  jury,  justified  the  finding 
that  the  fatal  blow  was  not  struck  in  8elf-defens6.  Of  what 
took  place  in  the  bam  there  is  no  living  witness  except 
the  accused  himself.  The  credit  and  the  weight  to  be  given 
his  testimony  was  for  the  jury  alone.  Whether  Driver 
was  armed  with  a  knife,  and  whether  he  threatened  or  at- 
tempted to  strike  the  appellant  with  such  weapon,  was  not 
so  clearly  proved  that  the  court  can  say  as  a  matter  of  law 
that  the  fact  was  established.  In  any  event,  whether  Driver 
was  or  was  not  armed  when  he  backed  out  of  the  barn  in 
the  direction  of  the  street,  it  was  open  to  the  jury  to  find 
that,  as  a  reasonable  man,  appellant  ought  to  have  stopped 
at  the  door  and  permitted  his  antagonist  to  go  his  way, 
instead  of  following  him  or  continuing  with  him  out  into 
the  public  way  and  there  striking  him  down. 

If  the  bam  was  in  some  sense  the  appellant's  "castle'* 
from  which  he  might  lawfully  expel  the  deceased,  and  deny 
him  re-entrance,  the  expulsion  once  being  accomplished,  it 
was  his  duty  to  cease  the  display  of  force  and  permit  the 
intruder  to  depart. 

Of  course,  if  Driver  was  in  fact  armed,  and  instead 

of  retiring  from  the  conflict  was  simply  moving  about  seek- 
Vou  157  I  A. — 10. 


146  NoTHEM  V.  Edmonds.  [157  Iowa 

ing  an  opening  to  rush  in  and  wound  or  kill  the  appellant, 
the  latter  was  not  obliged  to  retire  or  turn  away  at  the 
risk  of  a  vicious  assault,  but  the  court  can  not  say  such  was, 
in  fact,  the  true  situation.  That  question  was  fairly  sub- 
mitted to  the  jury  which  found  that  appellant  was  not  in 
such  real  or  apparent  peril  as  to  justify  the  extreme  measure 
of  self-defense  to  which  he  resorted. 

Some  members  of  the  court  would  have  been  better 
satisfied  with  a  conviction  of  manslaughter,  but  all  are 
united  in  the  conclusion  that  the  finding  against  the  theory 
of  justifiable  homicide  is  well  sustained  by  the  record. 

Other  questions  have  been  presented  by  counsel.  Most 
of  them  are  governed  by  the  conclusions  hereinbefore  an- 
nounced and  others  are  not  sustained  by  the  record. 

The  judgment  of  the  district  court  will  therefore  be — 
Affimied» 

SUPPLEMENTAL  OPINION. 

Saturday,  Decehbeb  14,  1912. 

Pbb  Ctjbiam. — On  the  consideration  of  appellant's  peti- 
tion for  rehearing,  the  court  is  of  the  opinion  that  the 
sentence  be  reduced  to  fifteen  years,  and  it  is'  so  ordered. 
Otherwise  the  petition  for  rehearing  is  overruled. — Over- 
ruled. 


S[atb  Nothbm,  Executrix  of  the  Estate  of  Hubert 
NoTHEM,  deceased.  Appellant,  v.  Stephen  Londeb- 
OAN  and  Iba  C.  Edmonds,  Executors  of  the  Estate  of 
E.  J.  Edmonds,  deceased,  and  S.  Londebgan,  Ap- 
pellees. 

Evidence:    communications  wnn  a  decedent:    waives.    A  witness 

r    interested  in  the  result  of  the  suit  is  not  competent  to  testify  to 

transactions  or  communications  with  a  deceased  party;  but  if  the 

other  party  calls  him  as  a  witness  he  waives  the  objection  to  his 

competency  as  to  those  matters  inquired  about. 
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Pujment:  mistake:  recovery:  evidence.  In  this  action  to  recover 
3  money  claimed  to  have  been  paid  by  mistake  and  oversight,  the 
evidence  is  held  to  require  a  finding  that  plaintiff's  testator  gave  a 
check  to  defendants  in  settlement  of  a  partnership  account,  which 
by  mistake  and  oversight  was  not  taken  into  account  in  the  final 
settlement,  and  that  plaintiff  was  entitled  to  recover  the  difference 
between  what  testator  was  owing  the  partnership  and  the  amount 
of  the  check. 

Appeal  from  Cherokee  District  Court. — ^Hon.  P.  E.  Gat- 

KOB,  Judge. 

WlCDNESDAT,  OcTOBEB  16,   1912. 

AcnoK  to  recover  a  sum  of  money  paid  by  one  Nothem 
during  his  lifetime  to  E.  J.  Edmonds,  now  deceased,  and  to 
defendant  Londergan.  It  is  claimed  that  said  payment  was 
made  through  mistake,  or  that  the  payment  was  not  taken 
into  account  in  a  settlement  of  partnership  affairs  of  H. 
Nothem  &  Co.,  of  which  firm  all  parties  were  members. 
Defendants  denied  that  there  was  any  mistake  or  overpay- 
ment, and  claimed  that  they  received  less  than  they  were 
entitled  to  on  the  partnership  settlement.  On  these  issues 
the  case  was  tried  to  the  court  resulting  in  a  decree  dis- 
missing plaintiff's  petition.  The  executrix  of  Nothem's 
estate  appeals. — Reversed  and  remanded. 

Kass  Bros,  and  T.  M.  ZinJc,  for  appellant 

Herrick  &  Herrick  and  Molyneux  &  Maker,  for  ap- 
pellees. 

Deemer,  J. — The  firm  of  H.  IT'othem  &  Co.,  com- 
posed of  Nothem,  E.  J.  Edmonds  and  S.  Londergan,  was  en- 
gaged in  the  lumber,  coal,  grain,  and  live  stock  business  at 
the  towns  of  Remsen  and  Oyens,  in  this  state.  It  was  dis- 
solved in  September  of  the  year  1904,  Nothem  becoming 
the  sole  owner  of  the  business,  he  purchasing  the  interest 
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of  each  of  his  copartners.  Prior  to  the  making  of  the  con- 
tract of  purchase  and  of  dissolution,  an  invoice  under  date 
of  August  1  was  made  of  the  stock  and  business  of  the 
partnership,  and  this  invoice  was  made  a  part  of  the  con- 
tract.    This  contract,  so  far  as  material,  reads  as  follows: 

This  agreement,  made  and  entered  into,  in  duplicate 
this  28th  day  of  September,  1904,  by  and  between  E.  J. 
Edmonds  and  S.  Londergan  of  Marcus,  Iowa,  parties  of 
the  first  part,  and  H.  Nothem  of  Eemsen,  Iowa,  party  of 
the  second  part,  witnesseth:  That  for  and  in  consideration 
of  the  stipulations  herein  contained  the  partnership  here- 
tofore existing  among  the  parties  of  this  agreement  under 
the  firm  name  of  H.  Kothem  &  Company,  doing  business 
at  Remsen  and  Ovens,  Iowa,  is  by  mutual  consent  dis- 
solved; and  in  consideration  of  the  payment  to  be  made 
as  hereinafter  set  forth,  and  in  consideration  of  the  disso- 
lution of  said  partnership,  the  parties  of  the  first  part 
hereby  sell  and  agree  to  convey  and  transfer  to  second 
party  by  proper  instruments  of  conveyance,  the  following 
described  property,  to  wit:  [Here  follows  a  description 
of  property.]  Excepting,  however,  the  stocks  of  merchan- 
dise and  evidences  of  indebtedness  due  the  firm,  for  the 
total  sum  of  two-thirds  of  seven  thousand  five  hundred 
eighty-seven  (7,687)  dollars.  (2)  And  the  said  first 
parties  also  sell  and  agree  to  transfer  to  second  party,  the 
undivided  two-thirds  of  the  entire  stocks  of  merchandise, 
consisting  of  lumber,  lime,  stone,  building  material  of  all 
kinds,  hardware,  coal,  grain,  live  stock,  and  other  merchan- 
dise belonging  to  said  firm  of  H.  Nothem  &  Company, 
situated  in  the  towns  of  Remsen  and  Oyens,  Iowa,  accord- 
ing as  set  forth,  and  for  and  at  the  prices  specified  in  the 
certain  inventory  and  invoice  taken  of  said  stocks  com- 
mencing and  dated  August  1,  1904,  subscribed  by  the 
parties,  attached  hereto  and  made  a  part  of  this  agreement, 
in  duplicate;  provided,  that  the  extensions  of  the  amounts 
and  footing  of  the  items  set  forth  in  said  inventory  and  in- 
voice, if  incorrect,  are  subject  to  correction.  And  the 
second  party  agrees  to  pay  the  first  parties  at  Kemsen,  Iowa, 
two-thirds  of  the  total  amount  of  said  inventory  and  invoice 
above  specified.  The  said  purchase  price  of  the  property 
hereby  sold  shall  be  paid  by  second  party  as  follows:    The 
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Slim  of  three  thousand  ($3,000.00)  dollars  on  the  execn-' 
tion  and  delivery  of  this  agreement,  and  the  remainder  on 
or  before  the  first  day  of  October,  1904,  less  however,  two- 
thirds  of  the  indebtedness  of  the  firm  of  H.  Nothem  & 
Company  existing  on  August  1,  1904,  the  date  of  the  in- 
ventory and  invoice  above  mentioned,  and  which  have  been 
paid  since  that  date.  All  accounts,  books  of  account,  and 
evidences  of  indebtedness  due  the  firm  of  H.  Nothem  & 
Company  existing  on  August  1,  1904,  the  date  of  said  in- 
ventory, and  not  since  collected,  shall  be  scheduled  in 
triplicate,  one  copy  of  which  shall  be  delivered  to  parties 
of  the  first  part,  one  copy  to  second  party,  and  one  copy 
together  with  said  accounts,  books  of  account  and  evidences 
of  indebtedness  due  said  firm  shall  be  delivered  to  the 
German  Savings  Bank  of  Bemsen,  Iowa,  for  collection; 
said  bank  shall  receipt  for  the  same  upon  the  copies  re- 
tained by  the  parties  hereto;  said  accounts  and  books  of 
account  shall  at  all  reasonable  times  be  open  to  the  inspec- 
tion of  each  of  the  parties  and  the  same  shall  remain  in 
the  town  of  Bemsen,  Iowa,  until  paid ;  said  bank  shall  col- 
lect said  accounts  and  indebtedness  due  said  firm  and  the 
proceeds  when  collected,  shall  be  held  by  said  bank  as  a 
separnte  fund  and  disbursed  in  the  manner  following,  to 
wit:  First.  The  payment  of  all  indebtedness  existing 
against  said  firm  of  H.  Nothem  &  Company  on  August  1, 
1904,  the  date  of  said  invoice,  now  remaining  unpaid. 
Second.  The  balance  on  hand  on  the  first  day  of  each  and 
every  month  shall  be  paid  out  by  said  bai^  as  follows: 
One-third  to  E.  J.  Edmonds,  one-third  to  S.  Londergan,  and 
one-third  to  H.  Nothem,  being  the  parties  of  this  agree- 
ment. •  •  .  A  statement  shall  be  made  of  all  sums 
collected  on  account  of  the  said  firm  of  H.  ]!9'othem  & 
Company  since  August  1,  1904,  the  date  of  said  inventory, 
existing  on  the  books  of  said  firm  on  said  date,  and  all 
sums  considered  as  assets  of  said  firm  of  H.  Nothem  & 
Company  and  shall  be  disbursed  accordingly.  The  amounts 
found  due  under  this  contract  shall  be  deemed  due  and  pay- 
able October  1,  1904,  at  which  time  and  upon  the  pay- 
ment of  the  purchase  price  hereinbefore  agreed  upon,  the 
said  first  parties  shall  execute  and  deliver  to  second  party 
any  and  all  necessary  instruments  of  conveyance  and  trans- 
fer, free  from  incumbrance  since   date  of  their  title,   of 
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the  property  hereby  sold,  which  said  conveyance  and  trans- 
fers shall  include  the  business,  good  will,  and  all  leasehold 
interest  of  said  firm  of  H.  Nothem  &  Company.  This 
agreement  so  far  as  it  pertains  to  the  dissolution  of  the  firm 
of  H.  Nothem  &  Company  and  the  distribution  of  the  firm 
assets  shall  relate  back  to  the  first  day  of  August,  1904, 
the  date  of  said  inventory  and  invoice,  and  all  business 
transacted  since  that  date  in  the  name  of  the  said  firm, 
excepting  as  otherwise  herein  set  forth,  shall  be  regarded 
as  the  business  of  the  second  party  and  not  of  the  partner- 
ship. 

Some  time  in  August  of  the  year  1904,  and  after  the 
invoice  had  been  taken,  it  was  discovered  that  Nothem  had 
overdrawn  his  account  with  the  partnership  to  the  amount 
of  $1,191.59,  and  at  the  request  of  and  upon  the  instance 
of  his  partners,  he  on  the  13th  day  of  August,  1904,  in  the 
name  of  the  firm,  "By  M.  J.  Nothem,"  executed  a  check 
upon  the  German  Savings  Bank  for  double  the  amount  of 
his  indebtedness  to  the  firm,  to  wit,  for  $2,383.18,  to 
Edmonds-Londergan  Company,  and  this  seems  to  have  been 
indorsed  by  the  payee  and  marked  paid  on  August  20th 
by  the  bank  upon  which  it  was  drawn.  No  mention  was 
made  of  this  check  in  the  contract,  nor  was  it  included  in 
the  invoice  of  August  1st,  or  mentioned  in  the  bills  pay- 
able. At  the  time  of  the  execution  of  the  contract  Nothem 
paid  the  other  members  of  the  firm  the  sum  of  $3,000,  and 
on  October  1,  1904,. the  day  fixed  for  final  settlement,  he 
paid  them  the  sum  of  $20,322.52,  being  the  balance  of 
the  purchase  price,  no  account  being  taken  of  the  check 
for  $2,383.18,  executed  after  the  invoice  was  taken.  It  is 
claimed  that  this  was  through  mistake  and  oversight,  and 
that  defendants'  attention  was  called  to  the  matter,  without 
result,  on  the  day  of  settlement.  According  to  the  invoice 
the  assets  of  the  company  on  August  1st  amounted  to 
$39,872.07,  and  the  liabilities  were  scheduled  at  $3,923.62, 
which,  of  course,  did  not  include  the  check  of  $2,383.18. 
It  wais  agreed,  as  will  be  noticed,  that  all  books  of  account 
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and  evidences  of  indebtedness  due  the  firm  should  be  turned 
over  to  the  German  Savings  Bank  for  collection,  and  that 
from  the  proceeds  thereof  the  bank  should  pay  the  unpaid 
indebtedness  of  the  firm  existing  on  August  Ist,  and  that 
of  the  remainder  one-third  should  be  paid  to  each  of  the 
former  partners  on  the  first  day  of  each  and  every  month 
thereafter.  The  purchase  price  of  the  stock  of  merchandise 
was  fixed  by  the  invoice  of  August  Ist,  but  it  was  also 
agreed  that  all  business  transacted  by  the  firm  after  that 
date  should  be  regarded  as  the  business  of  IN'othem  in- 
dividually. Plaintiff  claims  that  the  check  issued  to  the 
Edmonds-Londergan  Company  was  omitted  from  the  final 
settlement  by  mistake  and  oversight,  that  it  should  have 
been  included,  and  that  all  he  was  owing  his  copartners 
by  reason  of  his  overdraft  was  two-thirds  of  the  amount 
thereof,  to  wit,  $794.40  instead  of  $2,383.18,  and  the  ac- 
tion is  to  recover  the  difference,  to  wit,  $1,588.78.  On 
the  other  side,  it  is  contended  that  this  transaction  was 
entirely  separate  and  independent;  that  the  check  for 
$2,383.18  was  made  to  balance  the  accounts  of  the  indi* 
vidual  partners,  and  that  it  was  not  considered  in  the 
settlement  and  should  not  have  been,  and  that  there  was  no 
mistake  or  oversight  either  at  the  time  of  settlement  or  at 
any  other  time.  This  presents  the  fact  issue  in  the 
case,  and  the  appeal  involves,  as  we  understand  it,  nothing 
but  this  question  of  fact 

Since  the  commencement  of  the  action  both  Il'othem 
and  Edmonds  have  died,  and  their  representatives  have 
been  substituted,  and  one  of  the  incidental  questions  in  the 

case   is   the   right  of   Londergan   to   testify 

communica-       agaiust    the    cxccutrix    of    Nothem^s    estate. 

decedent:  By  Calling  him  as  a  witness  plaintiff  waived 

any  objection  to  his  competency  as  to  the 
matters  inquired  about  by  him.  WalJcley  v.  Clarke,  107 
Iowa,  451;  MoUison  v.  Rittgers,  140  Iowa,  365.  As  the  wit- 
ness is  a  party,  he  was  not  competent  to  testify  to  any  other 


152  NoTHEM  V.  Edmonds.  [157  Iowa 

transactions  or  conuniinications  with  the  deceased,  Nothem. 
Stolenburg  v.  Diercks,  117  Iowa,  25 ;  Cvlbertson  v.  Salinger, 
131  Iowa,  307;  Clinton  Bank  v.  UnderhiU,  115  Iowa,  292. 
Defendant  Londergan  was  not  a  mere  agent  for  his  co- 
partner, Edmonds.  If  the  two  received  the  check  and 
cashed  it,  each  is  responsible  for  the  whole  amount,  so  that 
he  was  vitally  interested  in  the  suit  and  disqualified  under 
Code,  section  4604,  save  as  to  matters  to  which  he  testified 
on  direct  examination,   when  called  by  plaintiff. 

Londergan  testified  as  a  witness  for  plaintiff  that  the 
check   in   dispute   was   part  payment  on   the   contract   of 
settlement — ^that  is,  part  payment  of  the  purchase  price  of 
a.  Payment:         *^®    busiuess — ^but,    whcu    Called    as    a    wit- 
^*|^.  ness    on    his    own    behalf,     he    said    that 

•^^*°^'  at   the   time   the   parties   first   talked    about 

the  dissolution,  the  check  was  given  to  equalize,  the 
accounts  of  the  partners,  ^^to  square  them  up,"  and  that 
it  had  nothing  to  do  with  the  actual  contract  of  sale;  that 
it  was  not  considered  or  talked  about  at  all,  for  the  reason 
he  says  that  it  equalized  prior  accounts  and  fully  settled 
the  same.  But  he  also  said  that  the  check  was  given  to 
pay  the  amount  that  Mr.  Nothem  ov^red  the  company,  and 
to  square  up  the  account  It  is  evident  that  it  was  not 
listed  in  the  invoice  as  a  liability  of  the  firm,  and  it  is 
also  admitted  that  it  was  not  taken  into  account  at  the 
time  of  final  settlements.  That  the  check  was  paid  out 
of  the  private  funds  of  Nothem — that  is,  from  the  pro- 
ceeds of  the  business  after  August  1st — is  also  well  estab- 
lished. It  also  appears  that,  when  the  check  was  given, 
15'othem^s  individual  account  with  the  firm  amounting  to 
$1,191.59  was  balanced  by  a  credit  to  that  amount.  It 
must  therefore,  have  been  listed  among  the  accounts  owing 
the  firm  in  the  inventory  taken  August  1st,  which  was 
the  basis  for  the  contract  between  the  parties.  At  that 
time  Nothem  did  not  owe  the  firm  the  amount  of  the  check, 
nor  did  he  owe  that   amount  to  the   individual   partners. 


Nov.  1912]  Babb  v.  Babb.  153 

If  the  aoootint  had  stood  as  it  was  at  the  time  of  the 
invoice  and  had  been  paid  by  Nothem,  it  would  not  have 
increased  the  assets  shown  by  the  invoice^  and  the  account 
so  outstanding  on  August  1st  was  evidently  considered  in 
fixing  the  purchase  price.  The  check  to  Edmonds-Lon- 
dergan  Company  was  not  treated  as  a  liability,  and  all 
that  the  copartners  could  justly  claim  on  Nothem's  ac- 
count was  two-thirds  of  the  amount  thereof  or  $794.40.  Of 
course,  the  parties  might  agree  that  each  partner  should 
draw  out  an  equal  amount  from  the  firm,  and  thus  equal-" 
ice  matters  if  they  saw  fit  And,  had  they  done  so,  and 
omitted  any  reference  thereto  in  fixing  the  purchase  price 
because  each  was  entitled  to  draw  the  same  amount  from 
the  firm,  plaintiff  would  have  no  just  cause  of  complaint. 
But  the  testimony  offered  to  establish  this  claim  is  from 
an  incompetent  witness.  On  the  whole,  we  are  constrained 
to  hold  that  there  was  a  mistake  in  giving  this  check  and 
an  omission  to  include  it  or  take  it  into  account  on  final 
settlement  because  of  oversight.  Such  being  the  case, 
plaintiff  is  entitled  to  have  the  case  decided  on  the  real 
merits  and  upon  the  contract  entered  into  by  the  parties. 
All  that  Nothem  owed  to  his  copartners  at  the  time  the 
cheek  was  given  was  $794.40,  and  for  the  difference  be- 
tween that  amount  and  the  check  given  to  them,  to  wit, 
$1,588.78,  he  should  have  had  judgment. 

The  decree  will  therefore  be  reversed,  and  the  cause 
remanded  for  judgment  for  the  amount  last  stated,  with  in- 
terest thereon  from  October  1,  1904. — Reversed  and  re- 
manded. 


SLiNNAH  Babb,  Appellee,  v.  D.  W.  Babb,  Appellant 

Divorce:  cruel  and  inhuman  treatment:  aumony:  evidence. 
In  this  action  by  the  wife  for  divorce  and  alimony  on  the  ground 
of  cruel  and  inhuman  treatment,  the  evidence  is  reviewed  and  held 
to  support  a  decree  for  plaintiff,  and  an  allowance  of  $5,ooo  per- 
manent  alimony. 
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Appeal    from    Delaware    District    Court, — ^Hoir.    F.     C. 

Platt,  Judge. 

TUBSDATy   NOVEMBEB    12,    1912. 

AoTiON  for  divorce.  Decree  as  prayed,  and  defendant 
appeals. — Affirmed. 

Welch  £  Welch,  for  appellant. 

W.  H.  Norris,  Carr,  Branson  dk  Carr  and  E.  B. 
Stiles,  for  appellee. 

Weavbb,  J. — The  parties  were  married  in  March, 
1005.  Defendant  was  then  about  forty-seven  years  old, 
owned  a  large  farm,  had  been  twice  widowed,  and  was  the 
father  of  one  child,  a  daughter.  The  plaintiff  was  about 
ten  years  his  junior,  was  possessed  of  money  or  property 
to  the  amount  of  about  $1,200,  and  had  no  previous 
matrimonial  experience,  ^ot  long  after  the  marriage, 
the  relations  of  the  parties  became  more  or  less  inharmoni- 
ous. In  the  year  1909  their  differences  became  so  serious 
that  plaintiff  left  home  for  a  time.  Defendant  sought  a 
reconciliation,  confessed  his  fault  in  the  matter,  signed  a 
written  retraction  of  charges  he  had  made  against-  his 
wife,  and  she  returned  to  him.  The  treaty  of  peace 
proved  to  be  of  little  effect,  and  in  March,  1910,  this 
action  was  instituted  for  divorce  upon  the  ground  of  cruel 
and  inhuman  treatment,  endangering  the  life  of  the  plain- 
tiff. The  defendant's  answer  consists  of  a  simple  denial 
of  the  charges  of  cruel  treatment,  and  an  allegation,  stated 
generally  and  without  specification  of  particulars,  that 
the  domestic  troubles  and  difficulties  of  the  parties  "were 
provoked  and  caused  by  conduct  of  the  plaintiff,  which 
conduct  on  her  part  was  without  justification  or  right, 
and  was  not  provoked  by  the  defendant"     After  hearing 
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the  testimony  upon  the  issues  thus  joined,  the  court  found 
for  the  plaintiff  and  awarded  her  a  divorce,  with  alimony 
in  the  sum  of  $5,000  and  attorney's  fees.  We  are  asked 
to  reverse  this  decree  on  the  ground  that  the  evidence  fails 
to  establish  any  just  cause  for  divorce.  It  is  further  in- 
sisted that,  in  the  event  that  a  reversal  is  not  ordered,  the 
allowance  of  alimony  ought  to  be  materially  reduced. 

Counsel  for  the  appellant  favors  the  court  with  no 
argument  whatever,  except  the  bald  statement  that  the 
plaintiff's  case  is  "devoid  of  evidence  to  sustain"  her 
charges  of  cruel  treatment;  that  said  charges,  or  most  of 
them,  have  been  specifically  denied  by  the  defendant  as 
a  witness  in  his  own  behalf;  and  that,  the  burden  being 
upon  the  plaintiff,  she  must  be  held  to  have  failed  to  show 
ground  for  relief.  We  find  ourselves  unable  to  so  easily 
dispose  of  the  questions  at  issue.  Plaintiff's  testimony 
tends  to  show  that  defendant's  treatment  of  her  from  an 
early  day  of  their,  married  life  was  not  only  abusive,  but 
grossly  inhuman;  that  he  was  a  man  of  violent  passion, 
subjecting  her  to  unprintable  personal  indignities,  strik- 
ing and  kicking  her  on  numerous  occasions,  applying  to 
her  insulting  and  opprobrious  epithets,  charging  her  with 
unchastity,  slandering  her  family,  friends,  and  associates, 
depriving  her  of  her  accustomed  social  and  religious 
privileges,  and  in  many  other  ways  making  her  life  an 
unbearable  burden.  It  is  true  that  many  of  the  particular 
incidents  related  by  her  are  denied  by  him,  but  she  is 
sufficiently  corroborated,  both  by  the  testimony  of  other 
witnesses  and  by  the  admissions  or  concessions  of  the  de- 
fendant, as  to  many  of  the  material  facts,  to  amply  justify 
and  sustain  the  finding  of  the  trial  court  upon  the  merits 
of  the  case.  For  example,  it  is  very  clear  that  the  defend- 
ant was  of  an  unreasonably,  if  not  insanely,  jealous  dis- 
position; that  he  frequently,  if  not  continuously,  and  in 
the  vilest  terms,  charged  her  with  unchastity.  Not  con- 
tent with  making  these  charges  to  the  wife  herself  in  the 
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confidence  and  privacy  of  their  home,  he  made  them  in 
the  presence  of  others,  and  deliberately  and  repeatedly 
committed  them  to  writing.  He  addressed  a  letter  to  his 
own  young  daughter,  in  which  he  charged  his  wife  with 
adulterous  and  lascivious  conduct,  couching  the  accusa- 
tion in  terms  which  even  a  grossly  depraved  man  would 
hesitate  to  use  in  addressing  a  common  prostitute.  He 
tortured  the  plaintiff  by  repeated  written  threats  of  suicide, 
coupled  with  accusations,  open  or  veiled,  of  marital  in- 
fidelity. Some  of  these  writings  were  addressed  to  others, 
and  some  to  the  public.  He  removed  the  receiver  from 
the  telephone  to  prevent  her  holding  conversations  with 
neighbors.  Without  her  consent  he  obtained  possession  of 
his  wife's  keys,  opened  her  private  desk  or  safety  deposit 
box,  and  took  possession  of  a  note  for  $600,  which  he  had 
given  her  for  money  she  had  lent  him  soon  after  they  were 
married.  When  his  wife's  sister,  who  was  visiting  the 
family,  occupied  a  bed  with  the  plaintiff,  defendant  forced 
himself  into  the  bed  with  them,  and  according  to  the  two 
women  he  sought  then  and  there  to  have  intercourse  with 
the  sister,  which  she  resisted,  and  finally,  with  the  plain- 
tiff, was  driven  from  the  room.  1?he  essential  features 
of  this  testimony  he  admits,  and  says  they  had  a  ^^rotten 
time."  He  approached  the  hired  girl  with  indecent  pro- 
posals. On  several  occasions  plaintiff  was  driven  to  leave 
her  bed  and  room  and  pass  the  night  with  the  domestic  or 
with  her  daughter.  It  appears,  not  only  from  the  wife's 
testimony,  but  from  the  admissions  of  the  defendant  and 
from  the  nature  of  his  complaints  in  writing  and  other- 
wise, that  he  was  inclined  to  brutal  sexual  excess.  It  is 
more  than  likely  that  this  conduct  produced  in  the  plain- 
tiff, who  appears  to  be  a  woman  of  some  education  and 
refinement,  a  feeling  of  intense  repugnance,  which  she 
could  not  always  repress.  She  would  have  been  more  than 
human  and  less  than  a  woman  of  normally  decent  instincts 
had  it  been  otherwise.    He  appears  to  have  been  incapable 
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of  explaining  to  his  own  mind  a  refusal  or  avoidance  of 
Ids  demands  in  that  direction,  except  upon  the  theory  that 
his  wife  was  reserving  her  favors  and  embraces  for  others 
than  himself,  and  he  charged  her  with  adultery  with  his 
own  brother  and  the  family  physician  and  others.  Of 
the  truth  of  these  charges  there  is  not  the  slightest  sup- 
port in  the  record,  except  as  it  is  insinuated  in  the  testi- 
mony of  a  single  witness.  The  general  moral  character 
of  that  witness  was  thoroughly  impeached,  and  his  story 
upon  the  face  of  it  bears  the  stamp  of  improbability. 
There  is  much  more  testimony  tending  to  support  the. 
plaintifiPs  allegation  of  cruel  treatment  at  the  hands  of  her 
husband;  but  we  shall  not  burden  this  opinion  with  its 
further  recitation.  It  is  enough  to  say  that  as  a  whole 
the  record  reveals  physical  maltreatment  and  abuse  of  the 
plaintiff  at  the  hands  of  her  husband,  coupled  with  de- 
liberate injury  to  her  self-respect  and  peace  of  mind,  such 
as  no  woman  of  average  strength  and  sensitiveness  could 
bear  for  any  great  length  of  time  without  endangering  her 
life  or  reason.  The  decree  adjudging  her  entitled  to  a 
divorce  has  our  full  approval 

Concerning  the  alimony  allowed,  if  we  were  to  take 
for  granted  the  correctness  of  appellant's  statement  that 
the  net  value  of  his  property  is  only  about  $15,000,  we 
might  be  induced  to  think  that  the  allowance  of  $5,000 
was  excessive.  But  in  our  judgment  he  clearly  under- 
estimates the  value  of  his  estate,  and  then  reduces  his 
net  worth  by  a  more  or  less  doubtful  claim  of  large  in- 
debtedness, the  greater  part  of  which  he  says  is  held  by 
his  imimediate  relatives.  He  has  a  farm  of  some  five 
hundred  acres,  which  is  well  stocked  with  horses,  cattle, 
sheep,  and  hogs,  and  we  are  satisfied  that  if  his  property 
is  to  be  estimated  at  its  full  market  value,  and  the  "water" 
extracted  from  his  alleged  liabilities,  it  would  be  found 
to  exceed  his  estimate  very  largely.  We  are  not  disposed 
to  interfere  with  the  judgment  for  alimony.     The  attor- 
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•ney^s  fees  allowed  by  the  trial  court  are  not  so  large  that 
we  are  inclined  to  interfere  with  them.  Except  such  as 
have  already  been  allowed,  no  other  or  additional  attor- 
ney's fees  will  be  assessed  upon  this  appeal.  Plaintiff  hav- 
ing already  received  an  allowance  under  order  of  this 
court  for  expenses  in  preparing  her  case  for  this  court,  the 
cost  of  her  printing  will  not  be  taxed. 

For  the  reasons  stated,  the  decree  below  will  be 
affirmed,  and  the  costs,  except  costs  of  plaintiff's  printing, 
will  be  taxed  to  the  defendant. — Affirmed. 


State  of  Iowa  v.  J.  H.  Zbchman,  Appellant,  and  Statb 
OF  Iowa  v.  J.  E.  Zeghman,  Appellant 


■:    license:    recording.    A  physician  who  has  procured  a 

1  license  to  practice  and  has  had  it  recorded  in  the  county  of  his 
residence,  is  entitled  to  practice  in  any  county  of  the  State  without 
any  further  record  of  the  certificate,  unless  he  changes  his  resi- 
dence, or  is  an  itinerant  physician. 

Same:    indictment:     surplusage.    Where  an  indictment  charged  a 

2  physician  with  practicing  medicine  without  having  procured  a 
license,  the  additional  charge  of  failing  to  have  the  same  recorded 
was  mere  surplusage;  and  instructions  on  the  subject  of  recording 
the  license  were  not  prejudicial. 

Same:    practice  of  medione :    license:    instructions.    Where  it  ap- 

3  peared  on  a  prosecution  for  practicing  medicine  without  a  license 
that  defendants,  professed  to  be  members  of  a  certain  school^ 
maintained  an  office  and  held  themselves  out  to  treat  patients  for 
disease,  and  did  so  without  having  a  license  from  the  board  of 
medical  examiners,  they  were  guilty  of  violating  the  statute  re- 
quiring a  license,  in  so  far  as  they  devoted  themselves  to  and 
employed  means  for  healing  the  sick ;  and  they  were  not  prejudiced 
by  instructions  to  the  effect  that  they  might  be  convicted  if  without 
license  they  publicly  professed  to  cure  and  heal,  or  devoted  them- 
selves to  and  employed  means  to  cure,  heal  and  alleviate  pain, 
although  the  statute  does  not  specifically  refer  to  such  acts. 

Same:     application  of  statute.     The  statute  requiring  a  license  to 

4  practice  medicine  applies  equally  to  physicians  who  hold  themselves 
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out  as  sQcfa  and  publically  profess  to  cure  and  heal,  as  to  those 
who  make  a  practice  of  prescribing  for  the  sick. 

Appeal  from  Polk  Districi   Court. — Hok.   HuaH   Bbbk- 

NANy  Judge. 

TUESDATy    NOVEMBEB    12,    1912. 

Thb  defendants  were  separately  indicted,  tried,  and 
convicted  for  the  crime  of  ill^al  practice  of  medicine,  and 
each  has  appealed  £rom   such  conviction. — Affirmed. 

'Morris  dt  HarlweU,  and  F.  0.  Byan,  for  appellants. 

Oeorge  Coeeon,  Attorney  Generd,  and  John  Fletcher, 
Assistant  Attorney  General,  for  the  State. 

MoCiiAiN)  C.  J. — ^As  the  appeals  in  these  two  cases 
involve  the  same  questions,  they  may  well  he  considered 
and  decided  together. 

L  The  charge  in  the  indictment  in  each  case  was  that 
the  defendant  in  Pelk  county  "did  wilfully  and  unlaw- 
fully practice  medicine  and  then  and  there  publicly  pro- 
fessed to  he  a  surgeon,  physician  and  obstetrician  and 
assume  the  duties  of  such  and  make  a  practice  of  prescrib- 
ing and  furnishing  medicine  for  the  sick  and  publicly 
professed  to  cure  and  heal;'*  and,  further,  that  the  defend- 
ant "then  and  there  did  not  have  a  certificate  from  the 
proper  authorities  so  to  practice  and  did  not  file  with  the 
county  recorder  of  Polk  county  any  such  certificate  to 
practice."  And  the  court  instructed  the  jury  in  each 
case  that  if  defendant  did  publicly  profess  to  cure  and  heal, 
etc,  in  Polk  county  without  having  procured  a  license, 
and  filed  the  same  with  the  county  recorder  of  Polk  county, 
then  the  defendant  might  be  found  guilty. 

The  particular  complaint  for  the  appellants  is  that 
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the   indictments  charged  a   failure  to  file  a  license  with 
the  county  recorder  of  Polk  county,  without  any  allegation 

that  defendant  was  a  resident  of  that  county, 
license:  and   that  the   court   instructed   the   jury   in 

each  case  that  the  practice  of  medicine  in 
Polk  county  by  defendant  without  recording  a  license  in 
that  county  would  constitute  a  crime,  although  there  was 
no  allegation  or  proof  that  the  defendant  was  a  resident 
of  that  countv.  The  construction  of  the  statute  relied 
upon  for  the  defendants  is  unquestionably  correct,  for  it 
is  provided  in  Code,  section  2577,  that  the  certificate  of 
license  granted  by  the  state  board  of  examiners  shall  be 
filed  for  record  "in  the  office  of  the  recorder  of  the  county 
in  which  he  (the  person  licensed  to  practice)  resides,'* 
and  that  "the  same  record  must  be  made  of  the  certificate 
in  any  county  to  which  the  holder  may  remove  and  in 
which  he  proposes  to  practice,"  Plainly,  under  these 
statutory  provisions,  a  practitioner  who  has  procured  the 
proper  certificate  or  license,  and  has  had  it  recorded  in 
the  county  of  his  residence,  is  entitled  to  practice  in  any 
county  in  the  state,  unless  he  is  an  itinerant  physician  as 
described  in  Code,  section  2581;  and  he  is  required  to 
have  it  recorded  in  another  county  only  in  the  event  of 
a  change  of  residence.  Neither  the  indictment  nor  the 
evidence  negatives  the  residence  of  the  defendants  in  an- 
other cotmty  in  the  state,  and  the  fact  alone  of  the  practice 
of  the  defendants  in  Polk  county  without  filing  of  a 
certificate  in  that  county  does  not  make  out  a  case  against 
the  defendants  in  that  respect. 

But  we  think  that  any  prejudice  to  the  defendants 
from  the  error  of  the  court  in  the  instructions  to  the 
jury  in  the  matter  here  referred  to  is  clearly  negatived  by 

the    record.       The     indictments    sufficiently 
indictment:        charged     the     defendants     with     practicing 

in  Polk  county  without  having  a  cer- 
tificate  from  the   proper   authorities   so   to    practice.      If 
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the  defendants  did  not  have  such  certificates  then  their 
practice  in  Folk  county  or  any  other  county  in  the  state 
was  unlawful  without  regard  to  the  filing  of  a  certificate 
in  Polk  county  or  any  other  county;  for,  if  defendants  did 
not  have  certificates,  no  such  certificates  could  be  filed  any- 
where. The  charge  of  practicing  without  having  procured 
certificates  is  fully  made  out  in  the  indictment,  and  the 
additional  charge  of  failure  t^  file  with  the  recorder  of 
Polk  coimty  is  in  this  respect  surplusage.  The  charge 
of  illegal  practice  of  medicine,  so  far  as  these  defendants 
are  concerned,  is  fully  made  out  by  the  allegation  that  they 
practiced  medicine  in  Polk  coimty  without  having  any 
certificate  entitling  them  to  so  practice. 

Now  it  appears  from  the  record  that  the  defendants 
had  no  certificates  whatever  from  the  board  of  medical 
examiners  of  the  state.  They  were,  therefore,  not  entitled 
to  practice  medicine  in  any  county  of  the  state,  and  the 
county  of  residence  was  necessarily  immaterial  The  jurors 
could  not  have  possibly  predicated  their  verdicts  on  the 
failure  of  the  defendants  to  record  certificates  in  the  proper 
county.  They  can  not,  therefore,  complain  that,  with  re- 
ference to  the  recording  of  certificates  which  confessedly 
they  never  had,  the  jurors  were  improperly  instructed. 

II.     There  is  also  a  complaint  for  appellants  that  the 
jurors  were  improperly  instructed  as  to  what  constitutes 
a  practice  of  medicine  without  a  certificate  as  provided  by 
Sai«-  practice  ^®  Statute.     In  each  case  the  court  properly 
ffceS^**"*'     defined  the  practice  of  medicine,  as  described 
instructions,      ^^y  Codc,   scctiou  2579,   and   in  several   in- 
structions told  the  jury,  in  effect,  that,  under  the  statute, 
it  is  unlawful  without  a  certificate  to  "profess  to  be   a 
physician,  sui^eon  or  obstetrician  and  assume  the  duties" 
of  such  profession  or  to  make  "a  practice  of  prescribing  or 
furnishing  medicine  for  the  sick,"  or  to  "publicly  profess 
to  cure  or  heal."    But  the  court  further  instructed  the  jury 

that  defendants  might  be  convicted  on  a  finding  that  with- 
Vol.  157  I  A. — II. 
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out  certificates  they  "did  publicly  profess  to  cure  or  heal" 
or  did  devote  themselves  to  and  employ  "means  of  curing 
and  healing  and  alleviating  pain/'  and,  further,  that  de- 
fendants might  be  found  guilty  if  it  appeared  that  they 
"performed  any  services  in  a  professional  capacity  in  at- 
tempting to  cure  or  heal  or  alleviate  pain  in  those  who 
applied"  to  them  for  treatment.  The  complaint  of  appel- 
lant in  this  respect  is  that  persons,  not  physicians,  may 
"devote  themselves  to  curing,  healing  and  alleviating  pain'* 
without  any  violation  of  the  statute.  And  it  is  suggested 
that  a  nurse  or  a  mother  of  an  infant  is  not  guilty  of  the 
illegal  practice  of  medicine  without  a  license,  although  de* 
voted  "to  curing,  healing  and  alleviating  pain."  It  must 
be  confessed  that  in  using  the  language  complained  of  the 
court  did  not  accurately  state  the  provisions  of  the  statute^ 
for  we  do  not  find  in  the  statute  any  specific  reference  to 
the  act  of  devoting  one's  self  to  and  employing  means  of 
"curing  and  healing  and  of  alleviating  pain."  It  may  well 
be  suggested,  however,  that  neither  a  professional  nurse 
nor  the  mother  of  an  infant  devotes  himself  or  herself  to 
the  employment  of  means  of  curing  and  healing  and  of 
alleviating  pain. 

However  this  may  be,  the  record  in  this  case  shows 
without  any  possible  ground  of  controversy  that  the  defend- 
ants professed  to  be  chiropractics,  maintaining  an  office 
in  Polk  county,  holding  themselves  out  to  treat  and  treat- 
ing patients  for  disease,  with  the  purpose  of  curing  and 
healing,  holding  diplomas  from  a  chiropractic  school;  and 
that  they  did  so  without  having  procured  certificates  from 
the  state  board  of  medical  examiners.  In  view  of  these 
undisputed  facts,  it  is  plain  that  even  in  devoting  them- 
selves to  and  employing  means  of  curing  and  healing  and 
of  alleviating  pain  without  licenses  they  violated  the  stat- 
ute. State  V.  Heath,  125  Iowa,  585;  State  v.  Corwin,  151 
Iowa,  420.  While,  therefore,  the  language  used  by  the 
court,  as  above  indicated,  was  in  some  respects  inapt,  it 
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oould  not  possibly  have  misled  the  jury  into  the  error  of 
finding  guilt  without  proof  beyond  a  reasonable  doubt  that 
defendants  either  professed  to  be  physicians  or  made  a 
practice  of  prescribing  and  furnishing  medicine  for  the  sick 
or  publicly  pretended  to  cure  or  heal. 

The  contention  in  argument  for  appellants  that  one 
who  advertises  and  holds  himself  out  as  a  chiropractic  is 
not  within  the  provision  of  the  statute  imless  he  actually 

imdertakes  in  specific  cases  to  cure  and  heal 
•ppiication        is  uot  Well  fouudcd.    It  Is  true  that  in  State 

V.  Corvrin,  supra,  it  appeared  that  defendant 
in  that  case  not  only  advertised  himself  to  practice  accord- 
ing to  that  system,  but  also  undertook  in  specific  cases  to 
heal.  The  statute  applies  equally  to  those  who  profess  to 
be  physicians  and  assume  the  duties  of  such  profession 
and  publicly  profess  to  cure  or  heal  and  to  those  who  make 
a  practice  of  prescribing  for  the  sick.  That  defendants 
did  make  a  practice  of  prescribing  their  method  of  treat- 
ment for  sick  persons  appears  for  their  own  testimony; 
but  whether  they  did  so  or  not,  if  they  held  themselves 
out  as  publicly  professing  to  cure  or  heal,  they  were  re- 
quired to  have  certificates. 

Finding  no  error  in  the  record  which  could  possibly 
prejudice  the  defendants  in  the  presentation  of  their  cases 
to  the  jury,  we  reach  the  conclusion  that  the  conviction  in 
each  case  must  be,  and  is, — Affirmed. 

^ 


State  of  Iowa  v.   Fbed  Butlbb,   Appellant 

Criminal  law:    rape:    iNCLxn)ED  offenses:    submission  of  issues. 

I    On  a  prosecution  for  rape  committed  upon  a  girl  under  the  age 

of  consent,  the  indictment  making  no  charge  of  the  use  of  force 

and  violence,  the  issue  of  assault  and  battery  was  not  included 

and  failure  to  submit  the  same  was  not  erroneous. 

Same:    insthuctions.    Where  there  is  a  reasonable  doubt  of  defend- 
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2  ant's  guilt  of  the  crime  as  charged  he  can  only  be  convicted  of 
the  lower  degree.  The  court's  instructions  in  this  case  when  con- 
strued as  a  whole  gave  the  defendant  the  benefit  of  the  statute  in 
this  respect. 

Same:    froduction  of  witnesses  on  notice:    suFFiciENar  of  notice. 

3  Defects  in  a  notice  of  the  calling  of  a  witness  not  before  the  grand 
jury  are  not  fatal  unless  prejudicial  to  the  defendant  In  this 
instance  the  name  of  the  witness  was  not  correctly  written  in  the 
notice,  nor  was  the  occupation  given  other  than  as  wife,  but  the 
notice  gave  her  residence  and  what  she  would  testify  to,  so  that 
the  defendant  could  not  have  been  misled  as  to  her  identity,  and 
it  was  therefore  sufficient 

^tneaaea:     competency.     Deafness  will  not  disqualify  a  witness 

4  otherwise  competent. 

Appeal  from  Webster  District  Court. — ^Hon.  C.  G,  Lbb, 

Judge. 

TUESDAT,   XOVEMBEB   12,    1912. 

Thb  defendant,  having  been  convicted  of  the  crime  of 
rape,  appeals. — Affirmed. 

Frank  Maker,  M.  M.  Joyce,  and  KeUeher  dk  O'Con- 
nor, for  appellant 

Oeorge  Cosson,  Attorney  General,  John  Fletcher,  As- 
sistant Attorney  General,  and  B,  B.  Bumquisi,  County 
Attorney,  for  the  State. 

Ladd,  J. — I.  The  indictment  charged  that  defendant, 
on  or  about  September  21,  1910,  ''did  wilfully,  feloniously, 
and  unlawfully  assault  one  Vera  Butler,  and  did  then  and 

there  carnally  know  and  abuse  the  said  Vera 
rmpe:  included'  Butler,  shc  beiniT  then  and  there  a  female 

offenses:  sab-  , 

misdon  of        child  Under  the  ace  of  fifteen  years."     The 

court  advised  the  jury  that  included  in  the 
offense  charged  was  that  of  assault  with  intent  to  com- 


Not.  1912]  State  v.  Butlbb.  16S 

mit  rape,  and  also  that  of  unlawful  assault,  but  did  not 
mention  assault  and  battery,  nor  submit  whether  he  was 
guilty  thereof  to  the  jury.  Appellant  argues  that  this  was 
error,  insisting  that  this  ofiPense  was  included  in  the  alle- 
gations of  the  indictment  and  sustained  by  the  proof.  It 
will  be  observed,  however,  that  the  use  of  force  and  violence 
in  the  perpetration  of  the  offense  was  not  averred,  and, 
even  though  the  evidence  may  have  disclosed  the  exertion 
of  some  force,  as  assault  and  battery  was  not  included  in 
the  charge  against  the  accused,  there  was  no  issue  as  to 
his  guilt  thereof,  and  for  this  reason  it  was  not  error  to 
omit  submitting  the  same  to  the  jury.  State  v.  Miller, 
124  Iowa,  429;  State  v.  Johnson,  133  Iowa,  38. 

II.  Section  6377  of  the  Code  declares  that,  ''where 
there  is  a  reasonable  doubt  of  the  degree  of  the  offense  of 
which  defendant  is  proven  guilty,  he  shall  be  con^cted  of 
J.  Same:  *^®  lower  degree  only,"  and  with  reference 

mstruedoiis.  thereto  the  court  instructed  that  "included 
in  the  charge  of  rape  are  the  following  lesser  offenses, 
which  are  stated  in  the  order  of  their  gravity,  as  follows: 
(1)  Assault  with  intent  to  commit  rape;  and  (2)  an  un- 
lawful assault  It  is  the  law  that  where  a  person  is 
charged  with  a  crime,  which  charge  includes  offenses  of 
a  lesser  degree,  the  jury  shall  find  the  defendant  guilty 
of  the  highest  offense  charged  of  which  the  evidence  proves 
him  guilty  beyond  a  reasonable  doubt,  if  it  does  so  prove 
him  guilty  of  any  such  offense.'^  The  criticism  of  this 
instruction  is  that  "it  does  not  tell  the  jury  that  where 
there  is  a  reasonable  doubt  as  to  the  degree  of  the  offense 
the  conviction  should  be  for  the  lesser.''  It  is  a  little  diffi- 
cult to  understand  how  the  jury  might  exclude  all  reason- 
able doubt  in  convicting  of  a  higher  offense,  without  saying 
that  BO  such  doubt  existed  as  to  the  degree.  The  coutt 
might  well  have  indicated  the  law  by  quoting  this  statute ;  or 
more  pointedly  have  expressed  the  precise  rule  on  the  sub- 
ject   But  other  portions  of  the  charge  were  such  as  to  ob- 


166  State  v.  Butler.  [157  Iowa 

viate  any  possible  misoonception  of  what  was  intendecL 
Thus,  in  the  fourth  instruction,  the  elements  constituting 
the  crime  of  rape  were  stated,  and  the  jury  told  that,  unless 
each  and  all  of  these  had  been  proven  beyond  reasonable 
doubt,  the  accused  should  not  be  convicted  of  having  com- 
mitted that  crime.  This  instruction  was  followed  by  an- 
other saying  that,  in  event  of  conviction  of  rape,  the  les- 
ser offenses  are  not  to  be  considered;  but,  if  not  guilty 
thereof,  the  jury  should  proceed  to  inquire  whether  he 
was  guilty  of  an  assault  with  intent  to  commit  rape,  and 
that,  unless  found  beyond  reasonable  doubt  to  have  so  as- 
saulted prosecutrix,  he  should  not  be  convicted  of  this 
offense.  In  the  seventh  instruction,  the  necessity  of  prov- 
ing penetration  beyond  reasonable  doubt,  to  constitute  rape, 
was  pointed  out,  and,  in  the  event  this  were  not  done,  then 
of  so*  proving  the  assault  with  intent  to  penetrate.  In  the 
ninth  instruction  the  jury  was  told,  if  the  defendant  was 
not  found  guilty  of  either  of  the  above  offenses,  to  deter- 
mine whether  he  was  guilty  of  the  simple  assault.  The 
charge  as  a  whole  preserves  to  the  defendant  the  advantage 
of  the  statute  quoted,  and  was  without  error  in  this  respect. 
III.  The  name  of  Mary  Engels  was  not  indorsed  on 
the  back  of  the  indictment,  and,  when  she  was  called  as 
a  witness,  objection  was  interposed  on  this  ground.  It 
„  ^       appeared  that  a  notice  had  been  served  on 

3.  Saiib:  produc-        ^^ 

™-?  «r**"      defendant  a  sufficient  time  previous  to  the 

nesscs  on  ^ 

sufficiency  of     trial,   but  therein  she   had   been   designated 
""^^  as  "Mrs.  J.  C.  Ingalls,  wife  of  J.  0.  Ingalls, 

living  on  23d  street,  Ft.  Dodge,"  and  that  among  other 
things,  she  would  testify  that  "she  had  been  living  in  the 
house  first  north  of  the  Fred  Butler  house  during  the  past 
year,  and  that  she  had  seen  Mrs.  Fred  Butler  leave  the 
home,  and  leave  Vera  Butler  alone."  It  appeared  at  the 
trial  that  her  husband's  name  was  Chris  E.  Engels,  but 
by  mistake  she  had  given  her  name  to  the  county  attorney 
as  "Mrs.  J.  C.  Engels,"  and  that  she  had  lived  during  the 
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year  previous  in  the  house  immediately  north  of  that  occu- 
pied by  the  defendant  on  Twenty-third  street.  She  had 
a  son  named  C.  J.  Engels,  who  resided  in  another  part 
of  the  city^  and  had  never  lived  in  the  place  designated 
in  the  notice. 

The  statute  requires  such  a  notice  to  give  the  name, 
place  of  residence,  and  occupation  of  a  witness  whose  tes- 
timony is  to  be  introduced  (section  5373,  Code), 
but  defects  of  the  notice  in  these  respects  are 
not  fatal,  unless  prejudicial  to  the  defendant.  Here 
the  notice  not  only  designated  the  street  on  which 
the  witness  resided,  but  indicated  she  would  testify  that 
she  had  resided  next  door  to  defendant's  place  of  residence 
during  the  year  previous.  Only  she  and  her  husband  had 
lived  there  during  that  time.  The  defendant,  then,  could 
not  have  been  misled  as  to  who  was  intended  even  though 
her  name  was  not  written  correctly,  nor  her  occupation 
stated,  otherwise  than  that  of  wife.  He  was  advised  with 
sufficient  certainty  of  detail  to  enable  him  readily  to  as- 
certain the  identical  person  whom  the  state  proposed  to 
call  as  a  witness,  and  of  the  substance  of  the  testimony  to 
be  given,  and,  this  having  been  done,  the  defendant  was 
not  prejudiced  by  the  defects  of  the  notice.  See  State  v. 
Bainsbarger,  74  Iowa,  196;  State  v.  Mathews,  133  Iowa, 
398. 

IV.  The  suggestion  that  the  deafness  of  Mrs.  Ather- 
ton  rendered  her  incompetent  to  testify  is  without  merit. 
Even  a  deaf  n^ute,  if  of  sufficient  mental  capacity  and  able 

4.  wiTNnsis*        *^   communicate   his   ideas   by   signs    or   in 
competency.      .^^ij^^   ig   ^   Competent  witness.     State   v. 

De  Wolf,  8  Conn.  93  (20  Am.  Dec.  90) ;  State  v.  Weldon, 
39  S.  C.  318  (17  S.  E.  688,  24  L.  R.  A.  126)  ;  State  v. 
Howard,  118  Mo.  127  (24  S.  W.  41).  The  corroborating 
evidence  was  sufficient  to  carry  that  issue  to  the  jury,  and 
the  verdict  has  such  support  as  to  preclude  any  interfer- 
ence therewith  on  appeal. 
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The    record    appears    to    be    without    error,    and    the 
judgment  is — Affirmed. 


Chaeles  R.  Hunter,  Appellee,  v.  The  Citizens  Savings 

&  Trust  Company,  Appellant 

Judgments:    extent  of  lien.    A  judgment  lien  is  purely  a  creature  of 

1  the  statute,  which  is  applicable  alike  to  both  legal  and  equitable  in- 
terests in  lands;  but  the  lien  does  not  attach  to  the  land  or  create 
any  property  right  in  the  judgment  creditor;  it  simply  attaches  to 
the  debtor's  interest  in  the  land,  and  if  his  interest  is  subject  to  any 
infirmity  or  condition  by  which  his  interest  ceases  to  exist  the  lien 
ceases  with  it. 

Same:    intcrest  of  legatee:    extent  of  judgment  uen.    Where  the 

2  executors  were  empowered  by  the  terms  of  the  will  to  sell  the 
real  estate  to  pay  debts  and  legacies,  a  judgment  creditor  of  one 
of  the  devisees,  who  was  given  an  undivided  interest  in  the  resi- 
due of  the  estate,  acquired  no  lien  upon  the  land  by  virtue  of  the 
judgment  which  could  be  enforced  against  it  in  the  hands  of  a 
purchaser  from  the  executors,  even  though  he  purchased  with 
notice  of  the  judgment;  the  purchaser  taking  title  through  the 
executor  and  not  through  the  judgment  debtor.      n 

Appeal  from  Johnson  District  Court. — ^Hon.  R.  P.  How- 
ell, Judge. 

Thursday,  Novrmber  14,  1912. 

AoTiON  in  equity  to  quiet  title  to  real  estate.    Decree 
as  prayed,  and  defendant  appeals. — Affirmed. 

McDonald  &  OUen,  and  0.  A.  Byington,  for  appellant. 

W.  J.  Baldwin  and  8.  K.  Stevenson,  for  appellee. 

WsAVBR,  J. — ^The  conceded  facts  of  the  case  are  as 
follows:    One  Rosa  Weber,  being  the  owner  of  a  hundred 
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acre  tract  of  land  in  Johnson  county^  Iowa,  died  testate 
December  26,  1909.  Her  will,  which  has  been  duly  pro- 
bated, first  provides  for  certain  legacies,  and  then  proceeds 
to  dispose  of  the  residue  of  her  estate  in  the  following 
maimer : 

I  will  devise  and  bequeath  all  the  rest,  residue  and 
remainder  of  my  property  after  payment  of  the  above 
legacies,  which  I  may  have  at  the  time  of  my  death  of 
whatever  kind,  nature  or  description,  real,  personal  or 
mixed  to  be  equally  divided  among  my  eight  children  now 
living,  each  to  receive  one-eighth;  to  my  son,  William, 
one-eighth;  to  my  son,  Frank,  one-eighth;  to  my  son, 
Geoi^,  one-eighth;  to  my  son,  Eddie,  one-eighth;  to  my 
daughter,  Mary  Bothell,  one-eighth ;  to  my  daughter,  Annie 
Frisbie,  one-eighth;  to  my  daughter,  Lizzie  Weber,  one- 
ei^tlu 

Codicil. 

I  name  and  appoint  my  son,  William  Weber  and  A. 
B.  Frisbie,  my  son-in-law,  to  be  the  sole  elxecutors  of  this 
will  and  my  estate  without  bond  and  authorize  and  em- 
power them  to  sell  my  real  estate  and  sign  a  deed  therefor 
as  fully  and  completely  as  I  myself  could  do.  And  said 
deed  when  so  signed  shall  convey  all  right,  title  or  inter- 
est I  have  in  any  of  my  real  estate  at  the  time  of  my  death. 
and  no  bond  shall  be  required  for  the  sale  of  said  real 
estate  or  other  purposes.  - 

In  the  exercise  of  the  power  conferred  upon  them  by 
the  foregoing  devise  the  executors  on  April  8,  1910,  en- 
tered into  a  written  contract  to  sell  and  convey  said  land 
to  Charles  R.  Hunter,  plaintiflF  herein,  and  thereafter  on 
March  1,  1911,  a  deed  of  conveyance  in  pursuance  of  said 
contract  was  made  and  delivered.  It  further  appears  that 
the  land  was  incumbered  by  a  past-due  mortgage  of  $2,500, 
and  that  other  valid  claims  to  the  amount  of  $400  were 
outstanding  against  the  estate.  The  testatrix  left  no  per- 
sonal property  available  for  the  payment  of  debts,  and 
said  land  constituted  the   only   fund   from   which  means 
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could  be  derived  for  the  proper  administration  and  settle- 
ment of  the  estate.  At  the  time  of  making  the  deed  to 
plaintiiF  he  paid  the  agreed  purchase  price  of  the  land, 
except  the  sum  of  $500,  which  was  deposited  with  the  de- 
fendant bank  to  secure  the  payment  of  claims  which  might 
be  established  against  the  estate  during  the  time  allowed 
therefor  by  law.  At  the  same  time  the  executors  entered 
into  a  bond  to  plaintiff  to  protect  him  against  any  ad- 
verse claims  which  might  be  asserted  against  the  land  by 
judgment  creditors  of  the  beneficiaries  under  the  will.  It 
further  appears  that  on  May  25,  1906,  and  in  the  lifetime 
of  the  testatrix,  the  defendant  bank  obtained  a  judgment 
in  the  district  court  of  said  county  against  W.  A.  Weber 
(who  is  the  William  Weber  named  in  the  will)  for  $307, 
with  interest  and  costs,  and  that  said  judgment  has  never 
been  paid  or  otherwise  discharged.  The  defendant,  assert- 
ing that  upon  the  death  of  the  testatrix  its  judgment  be- 
came a  lien  upon  the  land  or  upon  such  interest  therein 
as  was  acquired  by  W.  A.  Weber,  caused  execution  to  be 
issued  and  levied  upon  the  property  under  date  of  May  18, 
1911,  whereupon  plaintiff  served  written  notice  upon  the 
defendant  of  his  claim  of  ownership  free  and  clear  from 
the  alleged  lien,  and,  having  tendered  to  defendant  the 
sum  of  $1.25  as  provided  by  statute  to  cover  the  expense 
of  making  the  conveyance,  demanded  the  execution  and 
delivery  to  him  of  a  quitclaim  deed.  Said  demand  being 
refused,  this-  action  was  begun  to  settle  the  rights  of  the 
parties,  and  quiet  the  title  in  plaintiff.  The  defendant's 
answer,  briefly  stated,  is  a  reassertion  of  the  existence  of 
its  alleged  judgment  lien  which  it  asks  the  court  to  affirm 
and  establish  by  its  decree.  The  trial  court  found  for  the 
plaintiff  that  the  judgment  was  not  a  lien  upon  the  lands 
in  his  hands.  To  obtain  a  reversal  of  that  holding,  the 
defendant  appeals. 

A  judgment  lien  is  a  creature  of  the  statute,  and,  ex- 
cept as  there  provided,  none  exists.     Our  statute    (Code, 
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section  3801)  provides  that  judgments  in  courts  of  record 

are  liens  upon  real  estate  owned  by  the  de- 
extent  of  '        fendant  at  the  time  of  such  rendition,   and 

lien. 

also  upon  all  he  may  subsequently  acquire 
for  the  period  of  ten  years  from  that  date.  This  has  been 
held  applicable  to  both  legal  and  equitable  interests  in  lands. 
Brebn^r  v.  Johnson,  84  Iowa,  23. 

But  a  judgment  lien  has  no  effect  to  create  any  prop- 
erty right  in  the  judgment  creditor.  It  does  not  attach  to 
the  land  as  distinct  from  the  title  held  or  obtained  by  the 
debtor.  His  lien  simply  gives  him  a  prior  right  as  against 
a  general  creditor  to  enforce  his  claim  by  levy  upon  and 
sale  of  the  debtor's  legal  or  equitable  estate  in  the  land, 
but  he  can  not  seize,  sell,  or  acquire  any  greater  interest 
than  is  owned  by  the  debtor  himself.  If  there  be  any 
equities,  limitations,  or  conditions  attaching  to  the  debt- 
or's title  which  would  defeat  it  in  the  hands  of  the  debtor 
himself,  it  would  be  subject  to  the  same  infirmities  and 
liabilities  in  the  hands  of  the  purchaser  under  such  levy. 
Even  if  the  debtor  has  some  real  or  apparent  interest  in 
land  to  which  the  lien  his  attached,  yet  if  his  title  has 
been  so  qualified  in  the  instrument  creating  it  that  it  may 
be  defeated  or  divested  by  a  power  intrusted  to  another, 
and  it  is  in  fact  thereafter  so  defeated  or  divested,  the  lien 
falls  with  it,  and  the  creditor  can  not  pursue  the  propeiiiy 
in  the  hands  of  a  third  person  who  has  acquired  it  through 
the  exercise  of  that  power.  This  not  only  the  reasonable 
rule,  but  is  we  think  sustained  by  all  the  authorities.  The 
thought  will  perhaps  be  more  clear  if  we  keep  in  mind 
the  fact  that  a  judgment  lien  does  not  attach  to  the  land, 
but  to  the  judgment  debtor's  interest  in  it,  and,  if  that 
interest  be  subject  to  any  infirmity  or  condition  by  reason 
of  which  it  is  eliminated  or  ceases  to  exist,  the  lien  attach- 
ing thereto  ceases  with  it.  Beaver  v.  Boss,  140  Iowa,  154; 
Thomas  v.  Kennedy,  24  Iowa,  405;  Bucknell  v.  Deering, 
99  Iowa,  548 ;  Holden  v.  Qarrett,  23  Kan.  98 ;  Shipe  v.  Be- 
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pass,  28  Gratt  (69  Va.)  716;  Sinclair  v.  Sinclair,  79 
Va.  40 ;  Snyder  v.  Martin,  17  W,  Va.  276  (41  Am.  Rep. 
670) ;  Scudder  v.  Voorhiss,  5  Sandf.  (N.  Y.)  271.  Apply- 
ing this  principle,  the  New  York  court  in  Moore  v.  Pitts, 
53  N.  Y.  86,  where  a  lien  was  sought  to  be  enforced 
against  one  Hall,  says:  ''It  is  obvious  that  the  lien  of 
Oilman's  judgment  could  only  attach  to  such  estate  as 
Hall  had  in  the  premises.  If  that  estate  was  subject  to  be 
divested  by  the  breach  of  any  condition  subsequent,  any 
such  breach  that  would  divest  the  estate  would  of  neces- 
sity destroy  the  lien."  See,  also,  Ackerman  v,  Gordon, 
67  N.  Y.  63;  Bose  v.  Hatch,  125  N.  Y.  427  (26  N.  E. 
467) ;  Leeds  v.  Wakefield,  10  Gray  (76  Mass.)  514;  Smyth 
V.  Anderson,  31  Ohio  St.  144;  Baker  v,  Copenbarger,  16 
IH.  103  (58  Am.  Dec.  600)  ;  Wetmore  v.  Midmer,  21  N. 
J.  Eq.  242;  Morse  v.  Bank,  47  N.  J.  Eq.  279  (20  AtL 
961,  12  L.  R  A.  62);  Mayo  v.  Merritt,  107  Mass.  605. 
The  application  of  this  rule  to  the  case  at  bar  is  too 
dear  to  require  argument.  The  will  did  not  devise  the 
land  to  the  beneficiaries  therein  named.  It  gave  them  no 
a.  Sai»:  interest  ™^^  ^^^^  *  Specified  sharo  in  the  residue 
extent*of '  ^^  ^®  cstatc.  It  may  be  presumed  that 
judgment  lien,   ^j^^  tcstatrix  faiew  that  she  was  leaving  no 

personalty  with  which  to  pay  her  debts  and  the  legacies 
provided  for  in  her  will  and  that  a  sale  of  the  land  would 
doubtless  be  necessary  for  a  proper  settlement  of  her 
estate;  but,  even  if  such  be  not  the  case,  she  had  the  un- 
doubted right  to  confer  upon  her  executors  a  power  of 
sale,  and  so  long  as  the  estate  remained  unsettled,  and  the 
executors  were  still  in  the  active  exercise  of  their  trust, 
no  devisee  under  the  will  could  dispose  of  any  part  or 
share  of  the  land  and  invest  the  purchaser  with  title  or 
estate  therein  which  would  not  be  defeated  and  rendered 
ineffectual  by  a  conveyance  by  the  executors  under  the 
testamentary  power  conferred  upon  them.  This  is  square- 
ly held  in  the  half  dozen  cases  last  above  cited.     It  is 
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immaterial  whether  we  adopt  the  view  that,  by  reason  of 
an  application  of  the  doctrine  of  equitable  conversion,  the 
entire  property  is  to  be  treated  as  personalty,  or  adopt  the 
other  theory  that  the  beneficiaries  under  the  will  took  an 
actual  legal  or  equitable  estate  in  the  land.  In  the  former 
case  there  would  be  no  lien  which  could  affect  the  land  in 
the  hands  of  a  grantee  in  a  conveyance  by  the  executors. 
In  the  latter  case  the  estate  or  interest  held  by  the  debtor 

* 

in  the  land  would  be  divested  by  the  executor^s  deed,  and 
his  only  right  in  the  premises  would  be  his  right  to  his 
proper  share  of  the  proceeds  of  the  sale  or  rather  to  his 
proper  share  in  the  distribution  of  the  residue  of  the  estate 
after  paying  the  legacies  and  making  due  settlement  of 
claims  and  expenses  of  administration.  With  the  ex- 
tinguishment of  the  debtor's  interest  in  the  land  the 
creditor's  lien  was  also  extinguished. 

Without  quoting  largely  from  the  precedents,  it  may 
be  said  that  their  general  purport  is  fairly  reflected  in 
Morse  v.  Bank,  47  N.  J.  Eq.  279  (20  Atl.  961,  12  L.  R. 
A.  62),  a  case  in  which  the  facts  are  much  like  those 
shown  in  the  record  before  us.  There  the  will  authorized 
the  executor  to  sell  and  convey.  A  judgment  creditor 
levied  an  execution  upon  the  fractional  interest  of  a  devisee, 
and  obtained  a  sheriff's  deed  therefor.  Subsequently  the 
executor  exercising  the  power  given  him  by  the  will  sold 
and  conveyed  to  another  purchaser.  Upholding  the  latter 
conveyance  the  court  says:  '^By  the  purchase  at  the 
sheriff's  sale,  complainant  acquired  only  Eichard's  estate 
as  an  heir  at  law,  subject  to  the  trust  and  power  of  sale 
contained  in  the  testator's  will.  If  the  power  of  sale 
subsisted  and  was  capable  of  being  executed  at  the  time 
of  the  sheriff's  sale,  the  purchaser  at  the  executor's  sale 
took  a  title  under  the  testator's  will  paramount  to  any  es- 
tate derived  from  or  through  the  heir."  The  decision  in 
in  Wetmore  v.  Midmer,  21  N.  J.  Eq.  242,  is  also  very 
closely  in  point  upon  the  question  before  us.     The  case 
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of  Atlee  V.  Bvllard,  123  Iowa,  274,  cited  by  appellant, 
is  not  in  point.  There  no  attempt  was  made  to  exercise 
the  testamentary  power,  but  all  parties  in  interest  united 
in  treating  the  property  as  land  owned  in  common  and 
entered  into  a  partition  of  the  same  as  such.  The  ques- 
tion as  to  the  eiFect  of  the  power  upon  the,  rights  of  the 
parties  was  not  suggested  until  controversy  arose  over  the 
adjustment  of  liens  in  distributing  the  proceeds  of  the 
partition  sale,  and  we  held  that  the  point  was  raised  too 
late.  The  decision  in  WUlianis  v.  Lobhan,  206  Mo.  399 
(104  S.  W.  58),  also  relied  upon  by  the  appellant,  does 
not  sustain  its  contention  for  the  opinion  expressly  recog- 
nizes the  principle  that  the  heir's  right  and  title  to  the 
land  may  be  divested  by  the  exercise  of  the  power  con- 
tained in  the  will.  Counsel  seem  to  argue  upon  the  theory 
that  the  executors  in  exercising  the  powers  given  to  them 
were  selling  and  conveying  the  property  of  the  devisees, 
and,  as  the  latter  could  not  have  avoided  the  lien  had  they 
themselves  made  the  conveyance,  the  same  result  must  fol- 
low a  conveyance  by  the  executors.  This  view  wholly 
ignores  or  misapprehends  the  nature  of  the  estate  or  in- 
terest created  by  the  wiH.  As  we  have  already  mentioned, 
the  will  makes  no  specific  devise  or  disposition  of  the  land. 
The  gift  to  W.  A.  Weber  is  limited  to  the  right  to  an 
equal  one-eighth  share  of  the  residue  of  the  estate  after 
paying  legacies,  debts,  and  expenses  of  administration,  and 
this  gift  is  made  subject  to  the  power  of  the  executors  to 
sell  and  convey.  But  the  title  conveyed  under  the  power  is 
not  the  title  of  the  devisee.  It  is  the  title  of  the  testator 
which  passes  to  the  purchaser  directly  from  the  testator 
through  the  executors,  and  not  through  the  heirs.  The 
power  and  authority  of  the  executors  to  sell  and  convey 
being  clearly  paramount,  its  exercise  eliminates  or  defeats 
the  inferior  or  imperfect  title,  if  any  they  had,  of  the 
devisees,  and  as  a  necessary  consequence  the  lien,  if  any, 
attaching  to  such  inferior  or  imperfect  title,  is  extinguished 
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with  it  In  this  connection  it  is  immaterial  whether  the 
true  theory  be  that  the  executors  took  the  title  to  the  land 
for  the  purposes  of  their  trust,  or  whether  they  be  con- 
sidered as  the  devisees  or  depositories  of  a  power  only,  or 
whether  the  effect  of  the  devise  was  to  work  an  equitable 
conversion  of  the  realty  into  personalty.  By  either  route 
we  are  inevitably  led  to  the  same  result.  Many  of  the 
authorities  are  reviewed  by  this  court  in  Beaver  v.  Boss, 
supra,  and  the  conclusions  there  announced  are  in  harmony 
with  the  views  we  have  here  expressed. 

The  point  made  by  appellant  that  plaintiff  purchased 
the  land  with  notice  of  the  claim  asserted  by  appellant 
is  not  controlling.  If  the  judgment  was  a  lien  which 
would  follow  the  title  in  the  hands  of  a  grantee  in  an 
executor's  deed,  he  would  be  held  to  have  had  at  least  con- 
structive notice  of  it  and  could  not  be  heard  to  object  to 
its  enforcement,  but  if,  as  we  have  said,  there  was  no 
lien  or  if  there  was  a  lien,  and  it  was  such  as  would  be 
extinguished  by  a  conveyance  under  the  paramount  power, 
there  is  no  rule  of  law  or  principle  of  equity  which  would 
forbid  his  taking  such  conveyance  and  insisting  upon  hold- 
ing the  title  free  from  the  claims  of  the  alleged  lien  holder. 

The  equities  of  the  case  as  argued  by  counsel  for 
appellant  growing  out  of  the  claimed  fact  that  the  sale 
was  made  by  the  executors  for  the  purpose  of  cheating  and 
defrauding  the  judgment  creditors  of  the  devisees  are  not 
very  persuasive.  We  do  not  hold,  nor  must  anything  we 
have  said  be  so  understood,  that  the  property  or  the  prop- 
erty rights  which  the  devisees  obtained  under  the  will 
are  not  liable  to  be  subjected  to  the  claims  of  their  creditors. 
Our  decision  only  goes  to  the  proposition  that  a  judgment 
creditor  acquires  no  lien  or  claim  upon  the  land  left  by 
the  testator  which  can  be  asserted  or  enforced  against  it 
in  the  hands  of  one  to  whom  it  has  been  conveyed  by  the 
executors  in  the  exercise  of  power  conferred  upon  them 
by  the  will.     Beyond  that  we  need  not  go.     The  creditors 
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have  neither  legal,  equitable,  nor  moral  rights  to  any 
greater  interest  or  estate  in  the  property  than  their  debtors 
acquired  under  the  will.  It  was  the  undoubted  right  of 
the  mother  in  making  her  will  to  burden  or  limit  the  estate 
she  was  giving  her  children  by  such  lawful  conditions  and 
limitations  as  to  her  should  seem  wise.  She  was  under 
no  obligations  to  provide  for  the  payment  of  their  debts 
or  to  protect  their  creditors,  and,  if  the  conditions  or  limita- 
tions imposed  by  her  made  the  subject  of  the  devise  less 
available  or  more  difficult  of  subjection  to  the  payment  of 
their  claims,  it  was  within  her  right  so  to  do,  and  affords 
them  no  just  ground  of  complaint  Meek  v.  Briggs,  87 
Iowa,  620. 

It  is  unnecessary  to  further  pursue  the  discussion. 
What  we  have  said  sufficiently  indicates  our  conclusion 
that  the  trial  court  was  not  in  error  in  holding  that,  upon 
the  agreed  facts,  the  appellant's  judgment  constitutes  no 
lien  upon  the  land  in  the  hands  of  the  plaintiff. 

The   decree   below  is   therefore — Affirmed. 


State  of  Iowa,  v.  0.  H.  P.  Shoemaker,  Appellant. 

Criminal  law:  abostion:  necessity  to  save  life  :  evidence.  On  the 
prosecution  of  a  physician  for  abortion  the  burden  is  upon  the 
state  to  negative  the  defendant's  good  faith  exercise  of  his  best 
skill  and  understanding,  believing  the  operation  necessary  to  save 
the  patient's  life.  In  the  instant  case  the  evidence  is  held  insuf- 
ficient to  show  that  defendant  did  not  in  good  faith  and  in  the 
exercise  of  skill  and  understanding  believe  that  the  operation  was 
necessary  to  save  the  life  of  the  patient. 

Appeal  from  Polk  District  Cowrf.-^HoN.  C.  S.  Bbadshaw. 

Judge. 

Thursday,  Novembeb  14,  1912. 
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Thb  defendant  was  convicted  of  having  attempted  to 
produce  a  miscarriage^  and  appeals. — Reversed  and  re- 
manded. 

Sullivan  &  Sullivan,  and  W,  S.  Shoemaker,  for  ap- 
pellant. 

Qeorge  Cosson,  Attorney  General,  and  John  Fletcher, 
Aflsistant  Attorney  General,  for  the  State. 

Ladd,  J. — The  defendant,  a  practicing  physician  of 
Des  Moines  since  1883,  is  charged  in  the  indictment  with 
having  attempted  to  produce  a  miscarriage  on  Stella 
Thome  about  October  19,  1910.  He  admitted  having 
used  an  instrument  to  relieve  the  womb  of  the  foetus,  but 
claimed  to  have  done  so,  to  save  life.  As  the  foetus  was 
emitted  two  days  later,  the  main  issue  was  whether  defend- 
ant, in  the  exercise  of  his  best  skill  and  imderstanding 
in  good  .faith,   believed   a  miscarriage   necessary  to   save 

m 

the  life  of  Stella  Thome.  The  burden  of  proof  was  on 
the  state  to  negative  such  alleged  necessity  (Staie  v.  AiJcen, 
109  Iowa,  643),  and  a  careful  examination  of  the  record 
has  convinced  us  that  it  has  failed  to  so  prove. 

Stella  Thome  was  an  unmarried  woman  about  twenty- 
two  years  of  age,  and  had  been  pregnant  for  three  or  four 
months  when  she  first  called  on  the  defendant  at  his  office. 
At  that  time,  according  to  her  testimony,  she  told  him  of 
her  condition,  and  he  promised  to  help  her  all  he  could, 
but  said,  if  she  was  after  an  abortion,  he  could  not  per- 
form it,  felt  her  pulse,  ascertained  her  temperature,  and 
informed  her  she  was  in  bad  condition,  looked  like  she 
had  ansemia  and  declared  she  had  already  aborted,  and 
needed  assistance  to  take  the  foetus  away.  He  then  said 
he  must  have  $50  before  he  would  do  anything,  and  when 
she  said  she  was  without  means,   offered   to   accept   part 

down  and  the  remainder  later.     He  also  required  her  to 
Vol.  157  Ia. — 12. 
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employ  a  nurse,  becauee  her  heart  was  weak.  On  Tuesday 
evening  following  she  was  accompanied  by  Harvey  Ramey, 
who  paid  him  $35  and  executed  his  note  for  the  remain- 
ing $15.  The  defendant  then  examined  her,  and  on  the 
next  evening  the  operation  was  performed,  and  two  days 
later  the  foetus  was  expelled.  The  witness  further  testi- 
fied that  she  had  not  worked  during  the  two  weeks  previous, 
but  had  walked  down  town  nearly  every  day;  that  she 
had  been  taking  medicine  previously  to  produce  an  abor^ 
tion,  prescribed  by  a  male  and  also  a  female  physician; 
that  she  had  said  as  much  to  him;  that  upon  examination 
he  had  informed  her  that  she  was  in  pretty  bad  condition, 
had  anaemia,  that  her  heart  was  weak,  and  that  she  had 
already  aborted  septic  matter,  and  needed  some  assistance 
to  take  that  away;  and  that  she  must  have  a  nurse  and 
^'He  said  it  might  be  dangerous  for  me  to  wait  three 
or  four  days,  and  he  took  me  and  made  an  exami- 
nation in  the  private  room,  and  when  he  examined  me 
he  found  pain  on  the  left  side  of  my  womb,  and  I  had 
pains  in  my  back  and  back  of  my  head.  After  he  made 
the  examination,  he  found  my  womb  standing  wide  open, 
and  there  was  abrasions  of  the  membranes  around  the  womb, 
and  that  the  membranes  had  been  broken  or  abrased,  and 
he  said  that  it  would  be  dangerous  in  that  condition  to  let 
it  remain  very  long,  as  it  might  kill  me;  that  that  thing 
that  was  in  there  would  have  to  be  taken  away  to  save 
my  life,  and  then  I  made  arrangements  to  come  down  the 
next  evening  with  the  nurse,  and  I  brought  Miss  Morris 
down."  She  also  testified  that  she  '^was  looking  pale  and 
sallow."  That  she  had  been  complaining  of  being  sick 
before  calling  on  defendant  appears  from  the  testimony  of 
Mrs.  Clark,  at  whose  house  she  was  rooming,  and  Harvey 
Kamey  testified  to  her  having  nearly  fainted  at  a  theater 
shortly  before,  and  to  her  statement  that  she  was  taking 
medicine  to  cause  a  miscarriage.  Ramey  testified  further 
that :     'The  doctor  told  me  in  her  presence  that  it  was 
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necessary  for  her  to  have  a  nurse,  that  she  woiild  have 
to  be  there  the  next  evening,  and  the  next  evening  Stella 
Thome,  the  nurse,  and  myself  came  to  the  office  again. 
When  the  nurse  came,  he  explained  to  her  that  this  was 
perfectly  legitimate,  and  that  it  was  necessary  to  have  a 
nurse,  because  of  Miss  Thome's  weak  condition,  weak 
heart,  and  the  taking  of  the  medicines  she  had  taken,  and 
other  things  that  she  had  done;  and  the  doctor  insisted 
that  the  nurse  should  stay  with  the  girl  from  start  to 
the  finish,  or  he  would  not  have  anything  to  do  with  it, 
and  I  think  the  first  time  we  were  there  he  made  an  exam- 
ination, and  I  was  informed  that  evening  that  it  was 
necessary  for  her  to  be  operated  on  at  once,  and  the  next 
evening  was  set  for  the  operation,  and  the  nurse  came. 
He  was  in  there  not  very  long  during  the  operation,  and 
after  that  he  gave  her  some  medicine  to  take  under  certain 
conditions,  and  how  to  take  it."  The  nurse  testified  that, 
prior  to  the  operation,  defendant  explained  to  her  how 
to  administer  the  medicines  he  had  prescribed;  that  he 
told  her  Miss  Thome  was  pregnant,  and  that  ''he  had  to 
operate  on  her  to  save  her  life,"  and  that  when  the  child 
came  he  told  her  to  cremate  it,  and,  on  cross-examination, 
that :  ''The  doctor  said,  the  night  I  was  at  the  office,  it  was 
necessary  to  have  an  operation  to  save  her  life.  He  also 
said  that  it  was  an  important  point  that  I  should  stay 
about  the  patient  and  not  leave  her.  He  said  that  her 
heart  was  weak  by  the  absorption  of  septic  matter  from 
the  womb  and  other  things.  He  said  it  was  no  crime  that 
I  was  committing,  but  a  necessary  matter;  that  there  was 
no  secret  about  it.  He  did  not  ask  me  to  be  secret  about 
ity  or  not  tell  anybody.  He  told  me  not  to  leave  her  alone 
for  any  length  of  time,  and  if  there  was  any  change  or 
anything  to  notify  him  by  telephone."  This  is  all  the 
evidence  adduced  by  the  state  tending  to  negative  the 
exception  in  the  statute  that  the  attempt  to  produce  the 
miscarriage  was  to  save  life. 
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On  the  other  hand,  defendant  testified  that  what  he 
did  was  necessary  to  save  the  life  of  the  patient,  that  she 
had  ansemia  from  septic  poisoning,  and  that  septic  poison- 
ing came  from  the  absorption  from  the  uterus,  and  con- 
cerning the  examination:  ^T.  looked  her  over  again,  as 
I  do  any  patient,  felt  her  pulse,  put  her  in  the  chair, 
made  a  practical  examination,  and  examination  over  the 
region  by  percussion,  the  abdominal  region,  and  found  ten- 
derness on  percussion.  I  found  the  uterus  rolled  down  on 
the  outside,  and  very  much  soreness  on  the  right-hand 
side  of  the  patient  in  the  broad  ligaments  or  uterine  region. 
Then  I  also  made  what  is  called  a  vaginal  examination, 
and  found  the  vagina  hot,  sensitive,  and  very  tender.  I 
found  the  mouth  open,  and  I  passed  the  finger  in  and 
found  the  cervix  wide  open.  I  passed  my  finger  clear 
through  to  the  inner  mouth,  and  found  it  open,  and  I  'found 
the  membrane  tampered  with,  with  an  instrument,  a 
catheter,  or  something  of  that  kind,  and  the  womb  swollen ; 
that  is,  the  neck  swollen  and  very  sensitive."  It  will  be 
observed  that  his  testimony  is  in  harmony  with  that  of 
the  witnesses  of  the  state.  The  evidence  concerning  the 
condition  of  Stella  Thome  is  in  no  wise  refuted,  save  pos- 
sibly by  the  circumstance  that  she  had  walked  back  and 
forth  from  the  office  of  the  accused,  and  prior  thereto  had 
walked  down  town.  Whether  this  would  have  been  im- 
probable  or  impossible,  with  her  condition  as  described, 
the  jury  had  no  means  of  knowing.  The  record  does  not 
warrfint  the  conclusion  that  defendant  was  "framing  up" 
a  defense  in  event  of  prosecution,  and,  while  appreciating 
the  difficulties  under  which  the  state  labors  in  this  kind 
of '  a  prosecution  (State  v.  Lee,  113  Iowa,  348),  we  are 
not  ready  to  sanction  a  conviction  without  prima  facie 
proof,  at  least,  that  the  miscarriage  attempted  was  not 
necessary  to  save  life. 

Owing  to  our  conclusion  on  this  phase  of  the  case, 
an  examination  of  other  errors  assigned  is  not  necessary. 
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Because  of  the  insuflSciency  of  the  evidence  to  justify  the 
conviction,  the  judgment  is  reversed. — Reversed  and  re- 
tnanded. 


W.   J.   Babculy,   et   al.,   v.    Thb  School  Township  of 

Wapsinonoc,  et  al..  Appellants. 

Schools:    NOTICE  of  board  meetings:    sufficiency  of  NoncE.    The 

1  statnte  providing  that  a  special  meeting  of  the  board  of  school 
directors  may  be  called  upon  notice  of  the  time  and  place,  deliv- 
ered to  each  member  in  person,  does  not  contemplate  the  mailing 
of  notice  to  the  members;  and  an  attempt  to  serve  notice  by  mail 
which  does  not  reach  the  member  to  be  notified  is  insufficient,  not- 
withstanding the  good  faith  of  the  secretary  of  the  board  in 
attempting  to  give  the  notice ;  and  the  proceedings  of  the  board  in 
the  absence  of  a  member  to  whom  legal  notice  of  the  meeting 
was  not  given  are  invalid. 

Same:    sale  of  school  troperty:    power  of  electors:    injunction. 

2  The  statutes  expressly  confer  upon  the  electors  of  a  school  cor- 
poration, at  the  annual  or  a  special  meeting  duly  called  for  that 
purpose,  power  to  direct  the  sale  or  other  disposal  of  any  school 
house  or  site,  or  other  property  belonging  to  the  corporation ;  and 
a  court  of  equity  will  only  interfere  with  an  exercise  of  this  power, 
when  the  question,  properly  submitted,  presents  a  clear  ground  of 
equitable  relief.  The  mere  fact  that  a  school  house  had  been  built 
but  never  used  for  any  purpose  does  not  create  in  the  taxpayer  a 
vested  right  therein  which  will  prevent  a  sale  by  the  electors. 

Appeal  from  Museatine  District  Court. — ^Hon.  A.  P.  Bab- 

KEB,  Judge. 

Fbiday,  Novbmbeb  15,  1912. 

This  suit  in  equity  was  instituted  by  certain  electors 
and  taxpayers  of  the  defendant  school  township  to  set  aside 
the  action  of  the  electors  of  said  township  in  voting  and 
directing  the  sale  of  a  school  buildings  and  to  re- 
strain the  members  of  the  board  of  directors  of  the 
township  who  are  made  defendants  with  it  from  selling  or 
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otherwise  disposing  of  said  school  building.  There  was 
was  a  decree  for  the  plaintiffs,  and  defendants  appeal. — 
Affirmed. 

E,  F.  Bichman  and  E.  M.  Warner,  for  appellants. 

E.  C.  Nichols,  for  appellees. 

MoClain,  C.  J. — In  March,  1906,  at  the  regular 
annual  meeting  of  the  electors  of  the  defendant  school 
township,  a  tax  of  $8,000  was  levied  on  the  taxable  prop- 
erty in  the  township  for  the  purpose  of  erecting  a  school 
building  as  near  the  geographical  center  of  the  township 
as  practicable.  In  January  of  the  following  year,  an  ac- 
tion was  instituted  by  certain  qualified  electors  of  the  town- 
ship to  compel  the  board  of  directors  to  submit  to  the  voters 
of  the  township  a  proposition  to  rescind  the  former  vote. 
This  action  was  determined  adversely  to  the  plaintiffs  in 
that  action.  See  Kirchner  v.  Board  of  Directors,  141 
Iowa,  43.  The  new  building  was  constructed  and  ready 
for  occupancy  in  the  spring  of  1908,  but  it  has  never  been 
occupied  for  school  purposes;  the  separate  schools  in  the 
seven  subdistricts  of  the  township  being  maintained  in 
the  buildings  formerly  used  for  that  purpose.  In  October, 
1909,  at  a  special  meeting  of  the  board  of  directors,  a 
special  meeting  of  the  electors  of  the  township  was  called 
to  vote  upon  the  proposition  to  sell  the  central  school  build- 
ing, and  devote  the  proceeds  to  the  repair  of  the  old  build- 
ings in  the  various  siibdistricts,  and  at  this  special  meet- 
ing of  the  electors  the  sale  of  the  new  building  was  ordered. 
The  validitv  of  the  action  of  the  board  of  directors  in 
calling  this  special  meeting  of  the  electors  is  now  assailed 
on  two  grounds:  First,  that  at  this  special  meeting  of  the 
board  two  directors  were  absent  who  had  not  been  notified 
of  that  meeting  as  provided  by  law;  and,  second,  that  by 
the  payment  of  the  tax  assessed  for  the  purpose  of  building 
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the  central  schoolhouse  as  ordered  at  the  annual  meeting 
of  the  electors  in  1908  the  plaintiffs  and  other  electors  and 
taxpayers  acquired  a  vested  right  to  have  the  building 
equipped  and  used  as  a  school  building  and  that  the  electors 
had  no  authority  at  a  subsequent  meeting  to  order  its  sale. 
Incidentally  it  appears  that  in  reliance  upon  the  vote  of 
the  electors  at  a  special  meeting  the  new  building  has  been 
sold  for  $510,  on  condition  that  the  injunction  sought  in 
the  present  action  be  denied. 

I.     It  appears  that  on  September  29,  1909,  the  secre- 
tary of  the  board  of  directors  attempted  to  call  a  special 
meeting  of  the  board  to  be  held  on  October  2d,  with  refer- 
ence to  calling  a  meeting  of  the  electors  to 
'  hS!^  **'         ^^^  upon  the  proposition  to  sell  the  school 
ings:  Miffidj      building,    and    that   he   notified    all    of    the 

ency  of  notice.       ^  ^' 

directors  but  two  of  this  meeting,  and 
that  the  directors  thus  notified  were  present  at  such  meet- 
ing, while  the  two  directors  not  formally  notified  were  not 
present;  and  it  is  conceded  that  if,  as  to  either  of  these 
two  directors,  there  was  an  entire  want  of  notice,  then 
the  action  of  the  directors  at  this  special  meeting  was 
invalid,  and  the  action  of  the  special  meeting  of  the  electors 
thus  ordered  was  also  invalid,  and  the  relief  asked  in  this 
action  was  properly  granted.  There  is  some  doubt  under 
the  record  whether  one  Herr,  the  president  of  the  board, 
who  was  absent  from  the  special  meeting,  was  sufficiently 
notified  or  waived  notice;  but  the  lower  court  held  there 
was  no  notice  whatever  to  the  other  director  who  was  absent 
(one  Anderson),  and,  if  this  holding  is  sustained  by  the 
record,  then  we  have  no  occasion  to  consider  the  objection 
made  on  account  of  the  absence  from  the  meeting  of  Herr. 
It  is  provided  in  Code,  section  2757,  that  special 
meetings  of  the  board  of  directors  of  a  school  corporation 
may  be  called  by  the  secretary  at  the  written  request  of 
a  majority  of  the  board  "upon  notice,  specifying  the  time 
and  place  delivered  to  each  member  in  person,  and  attend- 
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ance  shall  be  a  waiver  of  notice."  'Now  it  appears  that  on 
the  29th  of  September,  when  the  secretary  of  the  board 
gave  notice  to  other  directors  of  the  special  meeting  to  be 
held  on  the  2d  of  October,  he  did  not  give  notice  of  any 
kind  to  Anderson  who  was  at  his  home  on  that  day,  the 
secretary  being  misled  by  erroneous  information  derived 
from  another  person  that  Anderson  was  not  at  home  and 
oould  not  be  reached  personally;  and  that  the  secretary 
thereupon  deposited  in  the  mail,  properly  addressed  to 
said  Anderson,  a  letter  notifying  him  of  such  proposed 
meeting,  which  letter  was  never,  in  fact,  received  by  Ander- 
son, who  left  home  on  the  morning  of  the  following  day, 
and  was  absent  from  the  state  until  after  the  proposed  meet- 
ing was  held. 

The  statute  evidently  contemplates  some  form  of 
specific  personal  notice  on  each  member.  Whether  this 
notice  must  be  in  writing,  or  whether  it  may  be  waived 
otherwise  than  by  attending  the  meeting,  we  need  not  now 
determine,  for  no  actual  notice  of  any  kind  was  given  to 
Anderson,  and  he  had  no  information  as  to  the  proposed 
meeting.  The  statute  does  not  authorize  a  mailing  of 
notice,  and,  in  the  absence  of  any  such  authority,  we  are 
unwilling  to  hold  that  an  attempt  to  give  notice  by  mail, 
which  does  not  reach  the  member  to  be  notified,  is  suffi- 
cient 

It  is  contended  that  the  secretary  made  reasonable 
effort  under  the  circumstances,  as  they  appeared  to  him, 
to  give  notice  to  Anderson,  and  that,  had  further  effort 
been  made  after  the  29th  of  September  to  serve  him  with 
personal  notice,  such  effort  would  have  been  unavailing  to 
secure  his  attendance,  for  the  reason  that  he  was  absent 
from  the  state.  It  is  sufficient  to  say  that  the  statute 
does  not  provide  that  reasonable  effort  to  give  notice  shall 
be  sufficient.  The  personal  delivery  of  some  form  of  a 
notice  is  required.  When  it  appeared  to  the  secretary 
that  such  notice  on  Anderson  was  impracticable  with  refer- 
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enoe  to  a  meeting  on  the  third  day  following  that  on  which 
notice  to  the  other  directors  had  been  given,  he  still  had 
the  power,  to  call  a  meeting  of  the  directors  at  a  later  date 
of  which  notice  might  be  given*  It  does  not  appear  that 
Anderson  had  permanently  left  the  state;  on  the  contrary, 
he,  in  fact,  returned  to  his  home  within  a  few  days  after 
the  special  meeting  of  the  board  was  held.  It  was  not 
therefore  impracticable  for  the  secretary  to  have  called  the 
special  meeting  of  the  board  at  such  time  as  that  notice 
thereof  on  Anderson  could  have  been  given.  On  account 
of  the  failure  to  give  proper  notice  to  Anderson,  the  special 
meeting  of  the  board  was  not  lawfully  called,  and  its 
action  in  submitting  to  the  electors  the  proposition  to  sell 
the  school  building  was  therefore  invalid. 

Ck>unsel  on  each  side  of  the  case  argue  at  some  length 
the  question  whether  the  electors  would  have  had  authority 
at  a  special  meeting  properly  called  to  practically  rescind 

the   previous   action  of  the  electors   author- 

*  acbooi  prop-      izing  the  erection  of  the  school  building  by 

^^jimctS""       ordering  its  sale  and  we  are  specially  asked 

to  affirm  the  ruling  of  the  lower  court,  hold- 
ing that,  after  the  erection  of  the  building,  the  taxpayers 
acquired  a  vested  right  to  have  such  building  used  for 
school  purposes  which  can  not  be  defeated  by  subsequent 
action  of  the  electors.  If  the  taxpayers  have  such  a  vested 
right,  it  would  no  doubt  be  desirable  that  we  now  so  de- 
clare in  order  that  further  controversy  as  to  the  sale  of 
the  building  be  avoided.  The  taxpayers  of  the  school  town- 
ship would  certainly  be  subjected  to  a  hardship  if  a  school 
building,  costing  $8,000,  is  sold  before  it  has  ever  been 
used  for  school  purposes,  and  for  a  comparatively  insig- 
nificant amount,  in  order  to  devote  the  proceeds  to  the 
improvement  of  other  school  buildings  which  were  already 
in  existence  before  the  action  of  the  electors  was  taken 
witih  a  view  to  the  substitution  of  a  new  central  building 
for  the  existing  buildings  in  the  subdistricts.     But  we  are 
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far  from  satisfied  that  a  court  of  equity  has  authority  to 
interfere  with  the  action  of  the  electors  at  a  regular  annual 
meeting  or  a  special  meeting  duly  called  to  which  the  propo- 
sition may  be  submitted  for  the  sale  of  such  school  building. 

The  authority  to  direct  the  sale  or  other  disposal  of 
any  schoolhouse  or  site  or  other  property  belonging  to  the 
corporation  is  expressly  conferred  upon  the  voters  at  an 
annual  meeting  or  a  special  meeting  to  which  such  proposi- 
tion may  be  submitted.  See  Code,  sections  2749,  2750,  as 
amended.  Certainly  a  court  of  equity  should  interfere  with 
the  action  of  the  electors  on  a  matter  properly  submitted 
to  them  for  consideration  only  when  some  clear  ground  of 
equitable  relief  is  presented.  It  will  not  do  to  say  that, 
when  a  school  building  has  been  erected  in  pursuance  of 
the  action  of  the  voters  it  can  never  be  possible  under 
changed  conditions  for  the  electors  to  order  the  sale  of 
such  building  and  the  use  of  the  proceeds  for  other  legiti- 
mate purposes.  How  can  a  court  determine  whether  there 
has  been  such  change  of  condition  as  to  justify  the  electors 
in  ordering  the  sale  of  a  building  already  constructed! 
Can  a  court  say  that  it  is  reasonable  for  the  electors  to 
order  the  sale  of  a  building  after  twenty  years,  or  fifteen 
years,  or  ten  years,  and  unreasonable  to  do  so  after  three 
years  have  expired? 

Much  reliance  is  placed  upon  what  is  said  by  this 
court  in  Benjamin  v.  District  Township  of  Maldka,  50 
Iowa,  648,  and  Kirchner  v.  Board  of  Directors,  141  Iowa, 
43,  with  reference  to  the  vested  right  of  a  taxpayer  to  have 
the  school  building,  to  the  erection  of  which  he  has  con- 
tributed, devoted  to  the  purposes  for  which  it  was  erected. 
In  the  first  of  these  cases  the  point  actually  decided  was 
that  a  taxpayer  might  in  a  proceeding  by  mandamus  com- 
pel the  directors  to  carry  into  effect  the  action  of  the 
electors  in  appropriating  money  for  the  erection  of  a  school 
building.  It  does  not  appear  in  that  case  that  the  electors 
subsequently  attempted  to  rescind  their  action  or  order  the 


Ifov.  1912]       Babclat  v.  School  Township.  187 

sale  or  other  disposition  of  the  building  for  which  money 
had  been  appropriated.  What  is  said  in  that  case  with 
reference  to  a  subsequent  rescission  by  the  electors  of  their 
action  in  relation  to  the  erection  of  a  schoolhouse  appears 
to  have  been  pure  dictum.  In  the  Kirchner  case  it  was 
held  that  a  court  would  not  interfere  with  the  discretion 
of  the  board  of  directors  in  failing  or  refusing  to  call  a 
special  meeting  of  the  electors  on  the  petition  of  more  than  a 
majority  of  them  to  vote  upon  a  proposition  to  rescind  a  for- 
mer vote  of  a  tax  to  build  the  schoolhouse  to  which  the  pre- 
sent controversy  relates.  As  an  additional  reason  for  not  grant- 
ing the  relief  prayed  in  that  action,  this  court  said  that  as 
a  legal  proposition  the  rights  of  the  taxpayers  after  the 
tax  for  the  erection  of  the  building  had  been  paid  were 
vested,  and  that  such  rights  could  not  be  disturbed  by  a 
vote  rescinding  the  previous  action  of  the  electors.  This 
expression  of  view  was  also  in  the  nature  of  a  dictum,  for, 
having  held  that  the  board  had  a  discretion  as  to  whether 
it  would  call  another  meeting  of  the  electors  to  vote  on  the 
proposition  to  rescind  their  previous  action,  there  was  no 
direct  occasion  to  say  that  if  the  electors  did,  in  fact, 
Yote  to  rescind,  such  vote  would  be  illegal.  In  Hibbs  v. 
Board  of  Directors,  110  Iowa,  806,  it  was  held  that  the 
electors  at  a  regular  meeting  might  rescind  their  action 
taken  at  a  previous  regular  meeting  ordering  the  collection 
of  a  tax  for  the  construction  of  a  school  building  which 
had  not  been  certified  or  collected,  the  reason  assigned 
being  that  the  taxpayers  had  not  yet,  by  the  payment  of 
the  tax,  acquired  any  vested  right.  What  was  said  in  the 
ease  with  reference  to  vested  right,  with  a  citation  of  the 
Benjamin  case,  is  only  an  implied  recognition  of  the  doc- 
trine, and  amounts  to  no  more  than  a  holding  that,  what- 
ever may  be  its  force  in  a  proper  case  for  its  application, 
it  was  not  pertinent  to  the  facts  under  consideration.  The 
appellant  with  reference  to  this  proposition  relies  upon 
School  District  No.  6  v.  Aetna  Insurance  Co.,  54  Me.  505, 
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which  seems  to  support  the  contention  that  a  court  can 
not  interefere  with  the  discretion  of  the  electors  to  act  as 
authorized  by  statute  in  reference  to  the  disposition  of  a 
building  constructed  by  tax  levied  for  that  purpose.  We 
are  not  now  satisfied  that  we  should  follow  or  adhere  to 
the  views  expressed  in  the  two  cases  in  this  court  above 
cited  as  to  the  vested  rights  of  the  taxpayers  in  a  school 
building  erected  in  accordance  with  the  vote  of  the  electors, 
and  hold  that,  under  no  circumstances,  can  the  electors  at 
a  subsequent  meeting  order  the  disposition  by  sale  of  a 
building  so  erected.  We  concede  the  desirability  of  having 
this  unfortunate  controversy  as  to  the  maintenance  of  a 
central  school  building  definitely  settled,  but  we  are  not 
willing  to  assert  for  the  courts  such  a  power  of  supervision  * 
over  the  duly  expressed  will  of  the  electors  as  is  contended 
for  in  this  case. 

For  the  reasons  pointed  out  in  the  first  division  of 
this  opinion,  the  action  of  the  trial  court  is — Affirmed. 


AwsiL  £•  Stalbt  v.  Gbobgb  S.  Fobbbst,  Appellant. 

Automobile  accident:    negligent  operation  :    liability.    The  operas 

1  tion  of  an  automobile  at  a  dangerous  rate  of  speed,  in  view  of  a 
curve  in  the  street,  and  running  the  machine  directly  toward  the 
driver  of  a  horse  in  such  a  manner  as  likely  to  frighten  a  reason- 
ably safe  horse,  and  which  resulted  in  the  fright  of  the  horse, 
causing  it  to  jump  aside  to  avoid  collision  and  thus  overturn  the 
vehicle  and  injure  the  occupant,  was  actionable  negligence,  for 
which  the  operator  of  the  machine  was  liable. 

Damages:    personal  injury :    judgments:    erroneous  allowance  op 

2  interest.  Interest  should  not  be  computed  from  the  date  of  an 
injury  on  an  award  of  damages  for  pain  and  suffering,  and  an 
instruction  authorizing  the  same  was  erroneous.  In  the  instant 
case  judgment  was  entered  on  the  verdict  including  such  interest, 
but  on  a  motion  for  new  trial  on  that  ground  the  court  eliminated 
the  erroneous  allowance,  which  was  ascertainable,  and  entered 
final  judgment  for  the  balance  as  of  the  date  of  the  original  judg- 
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ment  Held,  that  this  was  the  equivalent  of  granting  a  new  trial 
on  condition  that  plaintiff  should  not  accept  judgment  for  the 
reduced  amount,  and  was  a  substitute  for  the  judgment  first 
entered  and  was  proper. 

Appeal  from  Hardin  District  Court. — ^Hon.   C.   Q.   Lee, 

Judge. 

Fbidat,  Novembeb  15,  1912. 

AoTiow  to  recover  damages  for  injuries  received  by 
plaintiff  as  a  result  of  alleged  negligence  on  the  part  of 
defendant  in  operating  an  automobile.  There  was  judg- 
ment for  plaintiff,  from  which  defendant  appeals. — 
Affirmed, 

Lundy,  Wood  dc  BaahervUle,  for  appellant 
Bryeon  £  Bryson,  for  appellee. 

McClain,  C.  J. — The  material  allegation  of  n^li- 
gence  on  the  part  of  defendant  which  was  submitted  to  the 
jury  was  that  defendant  operated  his  automobile  at  an  un- 
reasonable and  dangerous  rate  of  speed  on  a  street  of  the 
city  of  Iowa  Falls,  approaching  plaintiff  who  was  driving 
a  horse  and  buggy  from  the  opposite  direction  on  such 
street,  causing  the  horse  of  the  plaintiff  to  become  fright- 
ened, upsetting  the  buggy,  and  throwing  the  plaintiff  out, 
with  the  result  that  her  arm  was  broken. 

I.  The  contention  that  the  verdict  for  the  plaintiff 
is  without  support  of  any  evidence  in  the  record  tending  to 
show  negligence  of  the  defendant  need  not  be  considered 

at  any  great  length.  Although  the  plain- 
accidbnt:         tiff's  owu  testimony  as  to  what  she  observed 

negligent  .  ,  *       i  i 

operation:         m   the    cxcitcment    of   the    moment    as    she 

came  around  a  curve  onto  the  street  and  was 
met  by  the  defendant  in  his  automobile  does  not  tend  very 
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strongly  to  establish  negligent  conduct  on  the  part  of  the 
defendant,  nevertheless,  there  was  testimony  of  a  witness 
who  was  in  a  position  to  observe  the  circumstances,  from 
which  the  jury  might  well  have  believed  that  at  a  rate  of 
speed  which  was  dangerous  and  negligent,  in  view  of  the 
curve  in  the  street  at  the  approach  of  a  bridge,  defendant 
ran  his  machine  directly  toward  the  plaintiff  in  a  manner 
calculated  to  frighten  even  a  reasonably  safe  and  well- 
trained  horse,  and  that  as  a  result  of  this  conduct  of 
defendant,  which  might  well  have  been  anticipated,  plain- 
tiff's horse  was  frightened,  and  jumped  aside  to  avoid  an 
imminent  collision,  upsetting  plaintiff's  buggy,  and  causing 
the  injury  complained  of. 

In  this  connection  we  may  notice  an  assignment  of 
error  relating  to  the  admission  of  the  evidence  of  a  witness 
who  was  allowed  to  testify  as  to  the  speed  at  which  the 
defendant's  automobile  was  being  operated  at  the  time  of 
the  accident;  the  claim  made  being  that  the  witness  did  not 
show  himself  competent  to  give  an  opinion  as  to  the  rate 
of  speed.  The  point  is  not  pressed  in  argument,  and  an 
examination  of  the  testimony  of  the  witness  shows  that  it 
is  pot  well  taken.  The  witness  clearly  showed  such  com- 
petency as  to  justify  the  court  in  receiving  the  evidence. 

II.  As  to  the  amount  of  damages  which  might  be 
allowed,  the  jury  was  instructed  to  take  into  account  pain 
and  suffering  already  endured  by  the  plaintiff,  if  any,  and 
DAMAcn*  r^  ^^^^  "psLin  and  suffering  as  it  was  reasonably 
h!^m^i»F'  ^'t*i^  from  the  evidence  would  be  endured 
Si^Sw  of  ty  ^«r  in  the  future,  if  any.  And  the  jury 
intercft.  ^^  ^i^^^^  directed  that  on  determining  the 

amount  allowed  as  damages  interest  should  be  computed 
on  that  amount  from  the  time  of  the  injury  and  be  added 
to  the  amount  of  the  damages,  and  that  the  sum  thus 
ascertained  would  be  the  amount  of  the  verdict. 

It  is  conceded  that  this  instruction  was  erroneous,  for 
the  reason  that  it  directed  interest  to  be  computed  from  the 
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time  of  the  injury  on  the  amount  allowed  for  future  pain 
and  8u£Pering.  Jacobson  v.  United  States  Oypsum  Co.,  150 
lowa^  330. 

The  jury,  in  fact,  returned  a  verdict  for  $1,236.60, 
and  judgment  was  immediately  entered  for  the  plaintiff 
in  that  sum.  On  a  motion  for  a  new  trial,  this  error  was 
called  to  the  attention  of  the  court;  and  the  judge,  in  rul- 
ing upon  such  motion  which  covered  also  other  grounds 
for  new  trial,  filed  a  finding  in  which  the  error  of  the 
instructions  as  to  the  allowance  of  interest  was  attempted 
to  he  corrected  by  the  reduction  of  the  verdict  so  as  to 
diminate  the  item  of  interest  which  it  was  presumed  the 
jury  had  included  in  its  verdict  covering  the  period  from 
the  date  of  the  injury  to  the  date  on  which  the  verdict 
was  rendered.  It  is  proper  to  say  in  explanation  of  the 
action  of  the  judge  that  the  decision  of  this  court  in  the 
case  above  cited  was  announced  between  the  time  of  the 
giving  of  the  instruction  and  the  time  of  ruling  on  the 
motion.  In  connection  with  the  filing  of  this  written  find- 
ing by  the  judge  ruling  on  the  motion  for  a  new  trial,  a 
judgment  entry  was  made  reciting  that: 

By  agreement  of  parties  entered  of  record  in  term 
time,  ^e  motion  for  new  trial  in  this  cause  was  to  be  sub- 
mitted in  vacation  and  ruling  and  entry  made  as  of  the 
date  of  said  agreement  The  motion  for  new  trial  having 
been  submitted,  and  the  court  having  considered  the  same 
and  having  filed  its  finding,  it  is  now  ordered  that  the  said 
motion  be  overruled  and  that  the  plaintiff  have  and  recover 
judgment  for  the  sum  of  $1,200  with  interest  at  the  rate 
of  six  percent  from  the  date  the  verdict  was  returned  into 
court,  viz.,  the  26th  day  of  January,  1911.  To  the  over- 
ruling of  defendant's  motion  and  to  all  entries  herein  the 
defendant  excepts. 

The  contention  for  appellant  is  that  the  judgment 
for  $1,236.60  entered  on  the  verdict  at  the  time  it  was  re- 
turned was  erroneous  on  account  of  the  error  in  the  instruc- 
tion relating  to  interest,  and  that  the  court  had  no  authority 
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to  subsequently  enter  a  corrected  judgment,  and '  that,  as 
the  first  judgment  was  not  set  aside,  a  second  judgment  on 
the  same  verdict  is  necessarily  erroneous.  It  is  not  con- 
tended, however,  that  the  second  judgment,  if  properly  en- 
tered, does  not  eliminate  the  prejudicial  error  in  regard 
to  the  allowance  of  interest.  The  sole  question  presented 
in  this  respect  is  as  to  whether  the  second  judgment  is 
valid;  for,  of  course,  it  is  of  no  validity  if  there  remains 
on  the  record  a  prior  judgment  entered  on  the  same  verdict 
It  is  clear  that  the  court  had  the  authority  in  ruling  on 
the  motion  for  new  trial  to  determine  that  the  verdict  in- 
cluded an  item  of  damage  for  which  allowance  should  not 
have  been  made,  and,  as  the  court  had  directed  the  jury 
to  include  interest  which  should  not  have  been  included, 
the  court  might  properly  enter  judgment  for  the  amount  of 
damages  found  by  the  jury,  excluding  the  amount  which 
it  must  be  presumed  the  jury  had  included  on  account  of 
the  erroneous  instruction  as  to  interest  By  agreement  of 
the  parties,  the  judge  had  authority  in  vacation  to  make 
such  entry  as  the  court  might  have  made  at  the  term,  and 
that  authority  included  the  entry  of  judgment  on  the 
verdict  for  the  proper  amount.  There  was  no  occasion, 
therefore,  to  award  a  new  trial  on  condition  that  plaintiff 
should  not  accept  a  judgment  for  a  reduced  amount  The 
erroneous  allowance  on  accoimt  of  interest  was  ascertain- 
able, and  the  court  might  eliminate  the  amount  of  such 
erroneous  allowance  and  render  final  judgment  for  the 
balance. 

Thus  it  appears  that  the  only  grievance  of  the  appel- 
lant is  in  this  respect  that  a  judgment  had  already  been 
entered  on  the  verdict  which  remained  a  valid  and  binding 
adjudication  notwithstanding  the  attempt  to  enter  a  sub- 
sequent correct  judgment.  Construing  together  the  original 
judgment,  the  written  finding  of  the  judge  in  ruling  on 
the  motion  for  a  new  trial,  and  the  final  judgment  entry, 
it  is  plain  that  the  effect  of  the  action  of  the  court  was  to 
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set  aside  the  first  judgment,  and  to  enter  a  new  and  correct 
judgment  in  its  place  as  of  the  same  date.  It  could  hardly 
be  contended  that,  if  the  ruling  on  the  motion  for  a  new 
trial  had  expressly  recited  the  setting  aside  and  vacation 
of  the  first  judgment,  the  second  and  correct  judgment 
would  not  have  been  effectual.  The  intention  of  the  trial 
judge  in  his  ruling  to  set  aside  and  cancel  the  judgment 
already  entered  is  perfectly  clear;  and  it  is  perfectly  clear 
that  the  second  and  correct  judgment  is  a  substitute  for 
the  judgment  first  entered. 

We  reach  the  conclusion  that  the  final' judgment  is  for 
a  correct  amount,  and  such  judgment  is  therefore, — 
Affirmed. 


R.  G.  Rbinioer,  Appellee,  v.  Board  of  Review  of  the 

City  of  Charles  City,  Appellant. 

Taxation:  assessment  of  property:  equality.  An  assessment  of 
property  must  be  fair  and  equitable,  as  compared  with  the  valua- 
tion and  assessment  of  other  like  property  in  the  same  jurisdiction, 
so  that  no  particular  piece  of  property  will  be  made  to  bear  an 
unjust  proportion  of  the  public  burden.  This  rule  is  not  modi- 
fied by  chapter  60  of  the  Acts  of  the  Thirty-Second  General 
Assembly  relating  to  appeals. 

Appeal  from  Floyd  District  Court. — Hon.  C.  H.  Kelly, 

Judge. 

Friday,  T^ovember  15,  1912. 

Appeal  from  a  judgment  of  the  district  court  reduc- 
ing an  assessment  upon  certain  real  estate  in  the  city  of 
Charles  City  owned  by  plaintiff  from  $5,000  to  $4,200. 
— Affirmed. 

/.  0.  Campbell,  for  appellant 

J.  H.  Lloyd,  for  appellee. 
Vol.  157  Ia. — 13. 
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Deem£&9  J. — The  city  assessor  valued  plaintifPs  real 
estate  for  assessment  at  $3,200,  and  the  board  of  review 
upon  due  notice  raised  the  assessment  from  $3,200  to 
$5,000.  Plaintiff  appealed  to  the  district  court  and  upon 
a  hearing  there  the  assessment  was  reduced  to  the  sum  of 
$4,200,  and  the  board  of  review  appeals.  The  property 
consists  of  two  lots  in  what  is  known  as  block  47  in  Kelly 
&  Co.'s  addition.  These  lots  are  near  the  business  section 
of  the  city,  and  near  the  site  selected  for  the  United  States- 
postoffice.  Immediately  south  of  the  lots  is  a  lumber  yard,, 
and  upon  the  southwest  comer  of  the  block  is  a  church. 
Across  the  street  to  the  east  is  a  brick  store  building.  The 
witnesses  introduced  at  the  trial  showed  the  property  to 
be  worth  from  $7,000  to  $8,000,  but  their  testimony  was 
directed  to  other  adjoining  and  adjacent  property,  show- 
ing that  all  of  it  was  much  undervalued  both  by  the  assessor 
and  the  board  of  review.  It  is  claimed  that  the  judgment 
rendered  by  the  court  placed  a  fair  and  equitable  valuation 
upon  the  property  considered  with  reference  to  other  prop- 
erty in  the  vicinity,  and  this,  we  think,  is  true.  But  appel- 
lant contends  that  each  assessment  should  stand  upon  its  own 
bottom,  and  that  the  valuation  fixed  by  the  board  should 
Jiave  been  approved  and  confirmed  by  the  district  court. 
This  is  not  the  rule,  unless  it  be  true,  as  appellant  contends, 
that  chapter  60,  Acts  32d  deneral  Assembly  makes  it  so. 
Under  holdings  prior  to  the  adoption  of  that  statute  all 
assessments  must  be  equitable  and  fair,  and  no  piece  of 
property  made  to  bear  an  unfair  or  inequitable  proportion 
of  the  public  burdens.  Barz  v.  Board  of  Equalization,  133 
Iowa,  563,  and  cases  cited.  Acts  32d  General  Assembly 
(chapter  60),  hitherto  referred  to,  did  nothing  more  than 
authorize  an  appeal  by  any  officer  or  interested  municipality 
or  by  a  taxpayer.     It  reads  as  follows: 

Any  officer  of  a  county,  city,  town,  township  or  school 
district  interested  or  a  taxpayer  thereof  may  in  like  man- 
ner make  complaint  before  said  board  of  review  in  respect 
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to  the  assessment  of  any  property  in  the  township,  city  or 
town,  and  an  appeal  from  the  action  of  the  board  of  review 
in  fixing  the  amount  of  assessment  on  any  property  concern- 
ing which  such  complaint  is  made,  may  be  taken  by  any 
of  such  aforementioned  officers.  Such  appeal  is  in  addi- 
tion to  the  appeal  allowed  to  the  person  whose  property  is 
assessed  and  shall  be  taken  in  the  name  of  the  county,  city, 
town,  township  or  school  district  interested  and  tried  in 
the  same  manner,  except  that  the  notice  of  appeal  shall 
also  be  served  upon  the  owner  of  the  property  concerning 
which  the  complaint  is  made  and  affected  thereby  or  person 
required  to  return  said  property  for  assessment.  Upon 
trial  of  any  appeal  from  the  action  of  the  board  of  review 
fixing  the  amount  of  assessment  upon  any  property  concern- 
ing which  complaint  is  made,  the  court  may  increase, 
decrease  or  affirm  the  amount  of  the  assessment  appealed 
from. 

Surely  it  was  not  the  intent  of  the  Legislature  in. 
adopting  this  statute  to  change  the  general  rule  that  all 
assessments  must  be  as  nearly  equal  as  the  facts  will  jus- 
lify;  and  equitable  among  the  several  property  owners. 

The  trial  court  found  that  to  make  this  equality  the 
assessment  of  plaintiff's  property  should  be  reduced  to  the 
sum  of  $4,200.  With  this  conclusion  we  are  inclined  to 
agree.  But,  if  we  were  not  entirely  satisfied,  the  finding 
of  the  court  has  such  support  that  we  should  not  interfere* 

The  judgment  must  be,  and  it  is, — Affirmed. 


Asm  E.  Pabmentek,  Appellant,  v.  Sabeet  E.  Pab- 
MENTEB^  Mbs.  Sabebt  E.  Pabmentee,  his  wife, 
Walteb  E.  Pabmenteb,  and  Edith  Witmeb,  for- 
merly  Pabmenteb. 

Ftaudulent  conveyances:    evidence.    In  this  action  to  set  aside  a  con- 
I    veyance  from  plaintiff  to  her  son,  the  evidence  is  reviewed  and  held 
insufficient  to  show  that  the  conveyance  was  procured  through  the 
fraud  and  collusion  of  defendants. 


196  Pabmbntbb  v.  Pabmenteb.         [157  Iowa 

Aeconnting:  rents  and  profits  :  ^personal  services.  Where  defend^ 
a  ant  took  possession  of  his  mother's  farm  under  an  express  agree- 
ment that  he  was  to  have  what  he  could  make  from  it,  and  in 
return  take  care  of  her,  pay  taxes  and  insurance  and  make  im- 
provements and  repairs,  all  of  which  he  did,  she  was  not  entitled 
to  an  accounting  for  rents  and  profits  during  the  existence  of  the 
arrangement;  nor  to  compensation  for  her  services  while  they 
thus  lived  together. 

Tmsts:  evidence:  limitations.  Where  the  evidence  disclosed  that  a 
3  son  was  to  use  and  handle  personal  property  of  his  deceased  father 
as  his  own,  with  no  requirement  for  an  accounting  to  anyone, 
finally  using  and  disposing  of  it  all,  and  his  mother  made  no  claim 
to  any  interest  therein  for  more  than  ten  years  thereafter,  no  trust 
in  favor  of  the  mother  was  established:  and  if  a  trust  existed 
action  therefor  was  barred. 

Appeal  from  Polk  District  Court. — Hon.  Lawbenoe  De 

Geaft,  Judge. 

Feiday,  Novembkb  16,  1912. 

The  facts  are  stated  in  the  opinion. — Affirmed. 

L.  A,  Smyres  and  Dale  &  Harvison,  for  appellant. 

Parker  &  Riley,  and  Bowen  &  Alherson,  for  appellees. 

Shbbwin,  J. — The  plaintiff  is  the  widow  of  Edward 
Parmenter,  who  died  intestate  in  Polk  county  in  1897,  leav- 
ing surviving  him  seven  children.  The  defendant  Sabert 
E.  Parmenter  is  the  oldest  son,  and  Walter  E.  Parmenter 
the  youngest.  Edith  Witmer  is  the  youngest  daughter.  Walter 
and  Edith  were  living  at  the  parental  home  when  their 
father  died,  and  were  of  the  respective  ages  of  twenty-two 
and  eighteen  years.  The  action  was  brought  against  Sabert 
E.  Parmenter  to  set  aside  and  cancel  a  certain  deed,  dated 
and  recorded  May  25,  1906,  whereby  the  plaintiff  conveyed 
to  him  ninety  acres  of  land  situated  in  Polk  county,  on 
the  ground  that  the  same  was  made  without  consideration. 
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without  independent  advice,  and  because  of  fraud  and  col- 
lusion practiced  upon  the  plaintiff  by  her  two  sons,  Sabert 
and  Walter.  As  incident  to  the  main  relief  sought,  plain- 
tiff Seeks  an  accounting  against  Sabert  for  the  rents  and 
profits  of  said  land  for  the  years  1901  to  1910,  both  inclu- 
sive. She  also  asks  to  recover  against  Sabert  for  labor  and 
services  rendered  him  during  the  same  period.  The  plain- 
tiff seeks  to  recover  against  Walter  E.  Parmenter  for  the 
wrongful  conversion  to  his  own  use  of  the  plaintiff's  share 
of  the  personal  property  belonging  to  his  father's  estate, 
and  for  the  rents  and  profits  of  the  same  land  for  the 
years  1898,  1899  and  1900.  Sabert  E.  Parmenter  denied 
the  grounds  upon  which  his  mother  asks  the  cancellation 
of  said  deed,  and,  further  answering,  he  alleges  that  he  has 
made  improvements  on  said  land,  relying  upon  said  deed, 
and  his  mother  is  thereby  estopped  to  maintain  this  action. 
As  to  the  claim  for  an  accounting  for  the  rents  and  profits 
of  said  land,  he  says  that  action  for  the  same  for  the  years 
1901  to  1905  is  barred  by  the  statute  of  limitations.  As  to 
the  period  from  1906  to  1910,  both  inclusive,  he  pleads  that 
he  occupied  said  premises  with  his  mother,  under  verbal  agree- 
ment with  her  made  prior  to  the  beginning  of  such  occu- 
pancy, whereby  he  was  to  have  the  rents  and  profits  of  the 
land  in  return  for  the  payment  of  taxes,  insurance,  repairs^ 
and  upkeep  of  the  same,  and  the  personal  expenses  of  his 
mother,  and  avers  compliance  therewith  on  his  part.  He 
denies  her  claim  for  services.  Walter  E.  Parmenter,  for 
answer-  to  the  claim  against  him,  denied  generally,  and 
further  pleaded  that  the  action  was  barred  by  the  statute. 
He  further  pleads  the  same  arrangement  with  his  mother 
for  the  use  of  the  land  that  is  pleaded  by  his  brother 
Sabert,  and  alleges  compliance  therewith.  The  district 
court  refused  to  cancel  the  deed,  and  found  against  the 
plaintiff's  claim  for  services.  As  to  an  accounting  for  rents 
and  profits  by  Sabert,  the  court  found  the  same  barred  for 
the  years  1901  to  1905.    An  accounting  for  the  years  1906 
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to  1910  was  granted,  and  it  was  found  that  Sabert  was  in- 
debted to  his  mother  in  the  sum  of  $300.  The  court  found 
adversely  to  the  plaintiff  on  her  claim  against  Walter  E. 
Parmenter.     The  plaintiff  alone  appeals. 

A  statement  of  the  conditions  existing  at  the  time  of 
the  death  of  the  husband  and  father,  and  of  the  subsequent 
financial  transactions  between  the  mother  and  the  two  sons, 
Sabert  and  Walter,  and  the  daughter  Edith,  prior  to  the 
execution  of  the  deed  in  question,  will  throw  much  light 
on  the  present  controversy.     As  we  have  heretofore  said, 
Edward  Parmenter,  the  father,  left  surviving  him  his  widow, 
the  plaintiff,  and  seven  children.     Prior  to  his  death,  the 
five  oldest  children,   including  the  defendant   Sabert,  had 
received  advancements  of  their  share  of  the  father's  estate. 
This  is  conceded  by  all  parties,  and  at  the  time  of  his 
death  Mr.  Parmenter  owned  two  hundred  and  seventy  acres 
of  land  in  Polk  county  and  certain  personal  property,  and 
the  son  Sabert  was  appointed  administrator  of  his  estate. 
Very  soon  after  the  death  of  the  father  the  family  had  a 
conference  at  which  it  was  mutually  agreed  that  the  oldest 
five  children  had  already  received  more  than  their  propor- 
tionate share  of  their  father^s  property,  and  that  the  estate 
left  at  the  time  of  his  death  should  be  divided  equally  be- 
tween plaintiff,  Walter  and  Edith.  It  was  thereupon  divided 
so  that  each  of  the  three  received  what  was  considered  to 
be  one-third  in  value  of  the  entire  estate  left  by  the  father ; 
conveyances  were  duly  executed,  whereby  Edith  took  title 
to  one  hundred  acres  of  the  land,  Walter  received  eighty 
acres  thereof,   and  the  plaintiff  the   remaining  one-third, 
being  the  ninety  acres  in  controversy,  upon  which  the  home- 
stead was  located.     Walter  and  Edith  continued  to  live 
with  their  mother  in  the  old  homestead  until  late  in  1900, 
under  conditions  which  will  be  more  fully  disclosed  further 
along.      Some   two  months   after   this    division   had   been 
made,  the  plaintiff  made  a  will,  by  the  terms  of  which 
Edith  and  Walter  were  to  receive  the  ninety  acres  in  con- 
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troversy  upon  the  death  of  plaintiff.  In  November,  1897, 
a  public  sale  was  had  of  a  part  of  the  personal  property 
belonging  to  the  estate,  and  from  the  proceeds  of  such  sale 
Edith  was  paid  $1,000  in  full  settlement  of  her  interest 
therein.  The  remainder  of  the  money  received  from  the 
sale  of  such  property  was  kept  and  used  by  Walter  as  if 
the  entire  amount  thereof  belonged  to  him,  and  this  was 
without  any  objection  from  the  plaintiff.  The  remainder 
of  the  personal  property  was  kept  on  the  farm  and  was 
sold,  or  otherwise  disposed  of,  by  Walter,  without  objection 
on  the  part  of  the  plaintiff.  Walter  remained  with  his 
mother,  and  worked  the  farm  until  in  November,  1900, 
when  he  was  married  and  left.  Edith  rfsmained  with  her 
mother  until  in  December  of  the  same  year,  when  she  also 
married  and  left  the  old  home.  A  few  months  before  these 
marriages,  and  in  anticipation  thereof,  as  the  record  fairly 
shows,  Sabert  arranged  to  go  back  to  the  old  homestead 
and  take  care  of  his  mother.  Sabert  had  before  this  time, 
separated  from  his  wife,  and  was  then  living  some  distance 
from  his  mother.  Ho  owned  one  hundred  and  sixty  acres 
of  land,  which  about  August,  1900,  he  traded  to  Walter 
for  the  eighty  acres  that  Walter  had  received  in  the 
division  of  the  two  hundred  and  seventy  acres  left  by  the 
father,  and  for  Walter's  interest  under  the  will  of  his 
mother  in  the  ninety  acres  in  controversy.  Sabert  also 
purchased  from  Edith  the  one  hundred  acres  that  had  been 
deeded  to  her  in  the  family  settlement^  and  also  bought 
from  her  and  paid  her  $1,000  for  her  interest,  under  her 
mother's  will,  in  the  ninety  acres  in  controversy.  These 
transactions  were  fully  understood  and  acquiesced  in  by 
the  plaintiff,  except  that  she  thought,  and  so  expressed 
herself,  that  Sabert  was  not  making  an  advantageous  trade 
with  Walter.  Shortly  after  Sabert  had  purchased  the 
respective  interests,  under  the  plaintiff's  will,  of  Edith 
and  Walter  in  the  land  in  controversy,  and  to  carry  out 
the  new  arrangement,  the  plaintiff  agreed  to  and  did  make 
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a  new  will  in  which  she  devised  the  ninety  acres  in  con- 
troversy to  Sabert.  Near  the  close  of  1900  Sabert  went 
back  to  the  old  home  and  to  his  mother,  where  they  lived 
together  until  the  fall  of  1910.  Plaintiff  was  not  satisfied  that 
the  will  in  favor  of  Sabert  would  accomplish  her  intention 
to  give  bim  the  land  in  controversy,  and,  after  several  talks 
about  the  matter,  she  executed  the  deed  of  May  25,  1906, 
which  gave  Sabert  tbe  title  in  fee  to  the  ninety  acres  in 
controversy,  subject  to  a  life  estate  reserved  to  herself.  Both 
before  and  after  the  execution  of  this  deed,  Sabert  farmed 
the  ninety  acres,  and  took  all  of  the  proceeds  therefrom, 
using  the  same  for  the  support  of  himself  and  mother,  for 
taxes  and  improvements  on  tbe  land,  and  for  purposes  of  his 
own.  During  the  years  that  Sabert  and  the  plaintiff  thus 
lived  together,  the  plaintiff,  though  well  along  in  years, 
was  able  to  do,  and  did,  a  great  deal  of  the  hard  work. 
The  mutual  love  of  these  two  was  great,  and  each  was 
deeply  concerned  for  the  welfare  of  the  other,  but  in  the 
fall  of  1910  differences  between  them,  arising  in  part,  at 
least,  out  of  Sabert's  second  marriage,  caused  the  plain- 
tiff to  leave  him,  and  she  thereupon  went  to  the  home  of 
her  daughter  Edith. 

I.  Appellant  contends  that  because  of  the  confi- 
dential relation  existing  between  the  defendant  Sabert  E. 
Parmenter,  and  his  mother,  the  plaintiff,  and  because  of 

her  trust  and  confidence  in  him,  as  shown 
coinrsTANCBs:    by  the  rccord,  the  burden  of  proof  is  upon 

him  to  show  the  bona  fides  of  the  transaction. 
We  have  held  in  many  cases  that  where  there  is  such 
fiduciary  relation  between  parent  and  child,  and  the  con- 
veyance is  gratuitous,  the  burden  rests  upon  the  beneficiary 
to  prove  the  bona  fides  of  the  transaction.  And  without 
determining  whether  the  record  before  us  shows  that  such 
relation  existed  here,  or  that  such  trust  and  confidence 
was  reposed  in  the  son  as  to  invoke  the  application  of  the 
rule,  we  may  concede  that  it   should   be   applied  to  the 
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transactions  under  consideration.  But,  giving  the  plaintiff 
the  full  benefit  of  such  rule,  we  are  still  of  the  opinion  that 
she  is  not  entitled  to  have  the  conveyance  set  aside  and 
canceled.  The  undisputed  history  of  the  transactions 
between  the  plaintiff  and  these  defendant  sons  and  daugh- 
ter from  the  time  of  the  death  of  the  father  until  the 
unfortunate  separation  of  the  mother  and  Sabert  in  the 
fall  of  1910  in  itself  almost  conclusively  refutes  the  present 
claim  of  the  plaintiff.  The  five  oldest  children  had  re- 
ceived, at  least,  all  that  they  were  entitled  to  from  iheir 
parents  before  the  death  of  Mr.  Parmenter,  and  after  his 
death,  Edith  and  Walter  were  the  only  children  about  whose 
financial  welfare  the  mother  was  concerned.  The  other 
children  were  married  and  had  homes  of  their  own,  and 
it  was  upon  Edith  and  Walter,  one  or  both,  that  the  mother 
must  depend,  if  she  continued  to  live  in  the  home  that  had 
been  hers  and  her  husband's  for  over  forty  years.  That  she 
did  not  then  or  thereafter  want  to  break  up  her  home  is 
conclusively  shown.  Edith  and  Walter  were  both  young 
and  as  the  plaintiff  thought  would  both  remain  with  her 
for  many  years.  But  the  plaintiff  thought  that,  in  any 
event,  these  two  were  justly  entitled  to  the  ninety  aci'es 
when  she  was  through  with  it,  and  hence  she  made  her  first 
wiU  giving  it  to  them.  This  arrangement  continued  with 
the  approval  of  all,  until  Edith  and  Walter  were  planning 
their  marriages  and  the  consequent  departure  from  the 
parental  roof,  and  it  became  apparent  that  other  arrange- 
ments would  have  to  be  made  for  the  care  of  the  mother. 
Sabert  had  always  been,  and  was  then,  plaintiff's  favorite 
son.  He  and  his  wife  were  separated,  and  there  was  no 
obstacle  in  the  way  of  his  going  to  his  mother's  home  and 
helping  her  keep  it  for  the  rest  of  her  life.  To  enable 
him  to  do  this,  he  acquired  by  purchase  the  tracts  of  one 
hundred  acres  and  eighty  acres  that  Edith  and  Walter 
had  received  in  the  division  of  the  home  farm,  and  also 
purchased  of  them  the  interest  which  they  were  supposed 
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to  have  in  the  land  in  controversy  under  the  will  of  the 
plaintiff,  and  there  can  be  no  question  but  what  this 
arrangement  was  made  with  the  full  knowledge  and  approval 
of  the  plaintiff.  After  Sabert  had  bought  and  paid  for  this 
expectancy  of  Edith  and  Walter,  under  the  circumstances 
disclosed,  about  the  only  natural  and  right  thing  for  the 
plaintiff  to  do  was  to  make  some  arrangement  that  would 
protect  him,  and,  following  out  the  plan  that  she  had 
adopted  with  Edith  and  Walter,  she  made  a  new  will,  de- 
vising the  land  to  Sabert  Up  to  this  point  of  time  there 
could  have  been  no  fraud  or  collusion  practiced  upon  the 
plaintiff  without  a  participation  therein  by  the  daughter 
Edith,  and  this  the  plaintiff  does  not  claim.  The  sub- 
sequent execution  of  the  deed  to  Sabert  simply  made  a 
present  conveyance  of  an  interest  that  the  grantor  originally 
intended  should  be  postponed  until  her  death.  All  of  these 
transactions  appear  to  us  to  have  been  very  natural  and 
proper,  and  we  are  united  in  the  view  that  there  was  no 
fraud,  collusion,  or  conspiracy  connected  with  any  of  them. 
IL  Appellant  can  not  justly  complain  because  she 
was  not  allowed  a  greater  sum  on  the  accounting  between 
her  and  Sabert.  The  decided  preponderance  of  the  evidence 
M  AccotjKTiwc:  flbows  that  Sabert  took  possession  of  the 
profitif°iir-  farm,  and  continued  such  possession  under 
sonai  ■ervicc*.   ^j^,  ^^prcss  agreement  with  the  plaintiff  that 

lie  was  to  have  what  he  could  make  from  it  in  return  for 
taking  care  of  plaintiff,  paying  the  taxes  and  insurance, 
and  for  improvements  and  repairs,  all  of  which  he  did. 
This  agreement  remained  in  force  during  all  of  the  years 
involved  in  this  controversy,  and  plaintiff  was  not  in 
reality  entitled  to  the  sum  found  due  her  on  the  accounting, 
but,  as  the  defendant  Sabert  does  not  appeal,  we  need  not 
further  discuss  the  matter. 

III.  Appellant  does  not  press  her  appeal  on  the  prop- 
osition that  she  should  have  been  given  recovery  for  her 
services  while  she  and  Sabert  lived  together.     That  she  is 
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clearly  not  entitled  to  anything  on  that  account,  see  the 
following  decisions:  In  re  Estate  of  Bishop,  130  Iowa, 
252;  Donovan  v.  Driscoll,  116  Iowa,  339. 

IV.  It  is  appellant's  contention  that  Walter  E.  Par- 
menter  wrongfully  converted  her  share  of  the  personal  prop- 
erty that  was  left  by  her  husband,   and  that  he  thereby 

became  a  trustee,  holding  it  for  her  benefit, 
evidence:  It  is  sujBScicnt  answcr  to  this  claim  to  sav 

limitations.  " 

that  the  evidence  wholly  fails  to  prove  a  trus- 
teeship. On  the  other  hand,  it  is  shown  without  serious 
question  that  Walter  was  to  use  and  handle  this  property 
as  his  own,  and  that  he  was  not  to  account  to  the  plaintiff 
for  it  Moreover,  at  the  time  he  left  the  farm  in  1900, 
the  said  personal  property  had  all  been  either  used  or  dis- 
posed of  by  him,  and  no  claim  was  made  therefor  until  this 
suit  was  brought  more  than  ten  years  thereafter.  Had  any 
of  this  property  ever  been  held  in  trust  for  the  plaintiff,  her 
action  therefor  would  now  be  barred,  because  of  Walter's 
denial  of  the  trust  and  claim  to  the  property  before  and  at 
the  time  he  left  the  farm.  Wilson  v.  Oreen,  49  Iowa,  251; 
Murphy  v.  Murphy,  80  Iowa,  740;  Peters  v.  Jones,  35 
Iowa,  512. 

V.  Walter^s  possession  of  the  land  in  controversy  from 
1897  to  1900,  and  his  use  of  the  income  therefrom,  was 
under  an  agreement  with  his  mother  that  he  was  to  take 
care  of  her  and  pay  other  expenses  connected  with  the  land, 
and  have  what  he  could  make  over  and  above  that  amount 
The  judgment  of  the  district  court  is,  in  all  respects, — 
A'ffinnedm 


Cantbil  Texbphonb  Company,  et  al..  Appellees,  v.  Ben- 
jamin T.  EiBHEB  and  Eme&y  Stbuble,  Appellants. 

Telephone  associations:  membership:  transfer  of  same.  In  this 
action  by  a  mutual  telephone  company  to  enjoin  defendants  from 
connecting  with  or  using  its  lines,  it  appears  that  the  articles  of 
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the  telephone  association  provide  for  a  membership  fee  which  en- 
titled  the  member  to  one  phone,  and  that  they  prohibit  the  sale  of 
the  membership  right  without  first  offering  it  to  the  association, 
except  that  a  purchaser  of  the  farm  may  have  the  <first  right  to 
purchase  the  seller's  telephone  rights.  Held,  that  a  warranty  deed 
of  the  farm,  with  all  appurtenances  thereto  belonging,  did  not 
operate  to  pass  the  vendor's  membership  in  the  association  to  the 
purchaser,  and  that  the  association  is  entitled  to  enjoin  the  pur- 
chaser from  connecting  with  and  using  the  line. 

Appeal  front    Van  Buren  District    Court. — ^Hon.    Fbank 

W.   ElOHELBEBGEBy   JudgO. 

Fezdat,  !N'ovembeb  15,  1912. 

Suit  in  equity  to  enjoin  the  defendants  from  oonneet- 
ing  with  and  using  the  telephone  line  of  plaintiffs,  appel- 
lees. A  temporary  writ  was  issued  and  served.  The 
defendants  filed  an  answer  and  cross-bill.  They  also  prayed 
in  their  cross-bill  for  an  injunction  to  enjoin  the  plaintiff 
from  disconnecting  them  with  the  telephone  line.  Later 
the  defendants  filed  a  motion  to  dissolve  the  temporary  writ 
of  injunction  issued  upon  the  prayer  of  the  plaintiffs,  and 
a  further  motion  asking  for  the  issuance  of  a  writ  of  tem- 
porary injunction  in  their  own  behalf.  These  motions  came 
on  for  hearing  in  vacation.  Both  motions  were  denied,  and 
the  defendants  appeal  from  such  order. — Affirmed. 

Joseph  C.  Mitchell,  and  Robert  &  H.  B.  Sloan,  for 
appellants. 

Walker  &  McBeth,  for  appellees. 

Evans,  J. — ^We  avail  ourselves  of  the  following  state- 
ment of  the  case  contained  in  appellant's  brief: 

The  plaintiff,  the  appellee,  Cantril  Telephone  Com- 
pany, is  an  unincorporated  and  acting  association,  claiming 
to  be  organized  and  acting  under  written  articles  of  asso- 


Ifov.  1913]     Oahtbil  Tbl.  Co.  v.  Fishbb.  205 

ciation,  inaccurately  called  T>y-law8/  Those  articles,  signed 
by  sixteen  persons,  are  not  only  crude  and  inartistic,  but  in 
and  of  themselves  alone  fail  to  show  the  real  purposes  and 
objects  of  the  organization,  and  are  especially  silent  as  to 
the  means  and  procedure  by  which  the  objects  and  purposes, 
whatever  they  may  be,  are  to  be  effected.  But,  when  the 
articles  are  supplemented  by  the  acts  and  operations  under 
them  by  the  association,  it  quite  fairly  appears  that  the 
objects  and  purposes  of  the  association  are  not  pecuniary 
profit,  but  the  supplying  of  telephone  conveniences  in  the 
homes  of  members  of  the  association  at  a  price  not  exceed- 
ing actual  cost.  The  terms  'stock  of  said  company,'  'stock,' 
'stockholders,'  and  'share  of  stock'  are  frequently  used  in 
the  articles,  but  evidently  inaccurately.  Manifestly,  by  the 
tevm  'stockholders,'  is  meant  the  members  of  the  association, 
and  by  the  term  'stock,'  the  privileges  appertaining  to  mem- 
bership. One  becoming  a  member  had  to  pay  $12  (after- 
wards seemingly  raised  to  $40),  which  should  properly  be 
styled  a  membership  fee,  and  the  money  so  raised  was  doubt- 
less used  in  constructing  the  line,  and  any  surplus  applied 
on  operating  and  other  incidental  expenses.  A  member 
had  die  right  to  connect  one  phone  with  the  association's 
wires,  and  thus  have  the  use  of  the  association's  lines  and 
connections  for  such  use,  having  from  time  to  time  to  pay 
such  assessments  as  the  association  should  make  to  meet 
the  expenses  of  maintenance  and  operation. 

The  articles  contain  these  provisions: 

'Art  2.  The  number  of  shares  shall  be  limited  to  the 
number  of  phones  said  line  will  carry  and  do  good  service. 

'Art.  3.  Each  stockholder  shall  have  the  right  to  put 
in  but  one  "phone  and  shall  have  the  use  of  said  line  for 
such  phone  under  such  regulations  as  may  be  adopted  by 
the  board  of  managers.'     (Abs.  19,  line  25.) 

'Art  14.  No  member  shall  be  allowed  to  own  more 
than  one  share  of  stock  nor  shall  he  be  allowed  to  sell  his 
share  of  stock  until  after  he  has  offered  it  for  sale  to  the 
company  (except  in  case  such  stockholder  should  sell  his 
farm,  in  which  case  the  purchaser  of  the  farm  shall  have 
the  first  chance  to  purchase  such  stock),  at  a  price  not  to 
exceed  the  original  cost  of  the  share.  Any  share  of  stock 
so  purchased  by  the  company  shall  be  held  as  common  stock 
of  the  company,  but  can  be  sold  or  rented  by  the  company 
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to  any  person  who  is  not  a  Btockholder  at  the  time  of  pur» 
chase.' 

In  the  case  at  bar,  at  the  time  the  line  in  question  was. 
constructed,  one  H.  H.  Bamett  owned  the  W.  ^  of  N.  E. 
%,  section  7,  township  67,  range  10,  in  Van  Buren  county, 
and  said  line  was  constructed  along  the  south  end  and  east 
side  of  said  land;  and  he,  being  a  member  of  the  associa- 
tion, by  virtue  of  such  membership,  connected  a  phone  in 
the  dwelling  house  on  said  lands  with  said  line,  and  while 
he  owned  said  lands  continued  to  use  said  phone  and  line. 
On  October  28,  1909,  said  Bamett  entered  into  a  written 
agreement  with  the  defendant  B.  T.  Fisher,  whereby  he 
sold  said  lands,  %gether  with  all  appurtenances  thereto  be- 
longing*  to  the  defendant,  and  pursuant  to  said  contract  on 
November  5,  1909,  deeded,  by  warranty  deed  and  without 
any  reservations,  said  lands  to  defendant  Fisher,  who  under 
said  deed  went  into  possession  and  has  ever  since  been  in 
possession  by  a  tenant 

We  are  asked  by  the  appellants  not  to  prejudge  the 
final  merits  of  the  case  on  the  ground  that  the  record  is  not 
sufficient  for  such  purpose.  It  is  the  contention  of  the 
defendants  that  the  plaintiff  company  knowingly  bought  a 
lawsuit,  and  that  it  undertook  to  make  itself  the  judge  of  a 
controversy  between  Fisher  and  Burnett  The  following 
excerpt  from  appellants'  brief  concisely  presents  their  point 
of  view: 

It,  or  its  smart  Alecs,  thought  the  company  could,  by 
use  of  a  pressure  that  Bamett  could  not  bring  to  bear,  bring 
Fisher  to  an  unconditional  surrender — ^that  is,  Bamett 
could  not  disconnect  the  phone,  the  company  could,  and 
doubtless  as  the  smart  Alecs  thought,  Fisher  would  sur- 
render before  suffering  disconnection.  But  they  didn't 
know  Ben  Fisher.  We  now  broadly  assert  that  the  grant- 
ing of  and  the  refusal  to  dissolve  the  injunction  issued  on 
the  part  of  the  plaintiff  was  an  abuse  of  injunctional  pro- 
cedure, regardless  of  whether  Fisher's  good  faith  claim  of 
ownership  may  or  may  not  be  finally  determined  in  his 
favor.  And  it  was,  we  assert,  an  abusive  refusal  to  exer- 
cise a  wholesome  power,  when  the  court  refused  to  grant 
the  temporary  injunction  prayed  for  by  Fisher  and  Struble. 
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Fisher  and  Struble  have  an  unqualified  right  to  a  full  final 
hearing  without  being  forced  to  a  choice  of  either  renouno- 
ing  their  claimed  right  or  of  suffering  irreparable  injury. 
The  company  can  not  be  allowed  to  become  the  judge 
between  Fisher  and  Bamett,  and  then  decide  in  Bamett's 
favor,  put  itself  in  Bamett's  place^  and  by  kind  of  duress 
force  Fisher  to  yield — enforce  against  Fisher  a  pressure 
Bamett  could  not  enforce. 

Careful  examination  of  the  record  satisfies  us  that  the 
defendants'  view  of  the  case  as  thus  expressed  is  somewhat 
distorted.  Burnett  was  a  member  of  the  plaintiff  company. 
He  sold  his  farm  to  the  defendant  Fisher,  and  executed  a 
warranty  deed  therefor  in  the  latter  part  of  November, 
1909.  The  theory  of  appellants  is  that  the  warranty  deed 
as  a  matter  of  law  carried  to  the  grantee  the  membership 
in  the  plaintiff  company  as  an  appurtenance  to  the  land.  This 
claim  is  based  to  some  extent,  also,  upon  the  provisions  of 
section  14  of  the  articles  of  the  company.  It  is  clear  that, 
in  the  absence  of  section  14  of  the  articles,  the  mere  con- 
veyance of  the  land  by  warranty  deed  could  not  of  itself 
confer  membership  upon  the  grantee  in  the  plaintiff  com- 
pany. It  is  conceded  by  appellees  that  the  sale  of  the  land 
to  Fisher  carried  to  him  a  right  or  option  to  purchase  the 
"share"  of  Burnett^  and  to  become  a  member  of  the  plaintiff 
company.  The  trial  judge  was  justified  in  finding  from 
the  affidavits  before  him  that  in  the  negotiations  for  the 
sale  of  the  land  Burnett  had  solicited  Fisher  to  buy  his 
"share''  in  the  plaintiff  company,  and  that  Fisher  declined 
to  do  so.  For  the  first  year  after  the  purchase,  Fisher's 
tenant  paid  to  Burnett  the  rental  provided  for  in  section 
14.  In  the  spring  of  1910  the  company  refused  to  buy 
from  Burnett  because  it  desired  that  Fisher  should  buy 
the  same  and  become  a  member.  One  year  later  it  bought 
the  share  from  Burnett  under  the  provisions  of  section  14 
for  $24.  It  knew  at  this  time  that  Fisher  claimed  that  his 
warranty  deed  carried  all  of  Burnett's  rights  to  member- 
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ship  in  the  plaintiff  company,  and  that  he  refused  to  pur- 
chase it  in  any  other  way,  and  refused  to  pay  rent  there- 
for. The  plaintiff  company  has  always  been  ready  and  will- 
ing to  admit  Fisher  to  membership  upon  payment  for  the 
''share,"  and  otherwise  willing  also  to  permit  him  and  his 
tenant,  Struble,  to  use  the  phone  upon  payment  of  the  usual 
rent.  The  defendants  refuse  to  do  either.  The  sum  of  $24 
therefore  measures  the  full  substance  of  this  controversy. 
If  the  plaintiff  company  made  itself  a  judge  of  the  con- 
troversy between  Burnett  and  Fisher,  it  did  no  more  than 
the  defendants  forced  it  to  do  in  protection  of  its  own  rights. 
Under  the  provisions  of  section  14,  an  option  was  reserved 
to  the  company  to  purchase  such  share.  A  failure  to  exer- 
cise such  option  would  amount,  under  such  section,  to  an 
implied  permission  to  Burnett  to  sell  to  whomsoever  he 
could.  The  company  had  a  right  imder  such  section  to 
refuse  such  permission  by  exercising  such  option  itself,  and 
there  is  nothing  in  the  record  to  impeach  its  good  faith  in 
such  course.  Such  course  on  the  part  of  the  company  did 
not  settle  or  prejudge  any  controversy  as  between  Burnett 
and  Fisher.  The  plaintiff  company  was  justified  in  refus- 
ing to  become  involved  in  such  controversy,  and  to  require 
the  parties  to  it  to  settle  it  between  themselves.  If 
Fisher's  contention  is  sound  that  he  purchased  the  share 
from  Burnett  by  force  of  his  warranty  deed,  he  had  an 
abundant  remedy  as  for  breach  of  warranty  after  the  sale 
by  Burnett  to  the  company  and  he  could  have  safely  paid 
the  company  the  $24  which  it  paid  Burnett  in  exercising 
its  option.  By  this  manner  he  could  have  saved  himself 
the  complaint  that  the  company  made  itself  a  judge 
of  the  controversy.  On  the  other  hand,  if  the  com- 
pany had  assumed  to  accept  his  contention  and  to  receive 
him  into  membership  on  the  strength  thereof,  it  could  not 
escape  a  part  in  the  controversy.  In  such  case  it  must 
apparently  decide  l:o  whom  the  share  belonged.  The  com- 
pany did  not  arbitrarily  refuse  membership  to  Fisher.     It 
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recognized  his  right  under  section  14  to  purchase  Burnett's 
share.  But  it  insisted  upon  an  uncontroverted  purchase,  and 
not  a  controverted  one,  before  accepting  Fisher  into  mem- 
bership in  lieu  of  Burnett.  It  was  a  bona  fide  and  reason- 
able exercise  of  its  power  over  its  own  membership.  Pre- 
sumptively it  could  not  accept  Fisher  into  membership  in 
lieu  of  Burnett  without  Burnett's  consent.  It  never 
had  Burnett's  consent  Section  8  of  the  articles 
provides  for  a  record  of  stockholders,  and  that 
no  stockholder  shall  be  released  from  the  liabili- 
ties of  the  company  "until  the  change  be  indorsed  on 
the  records  by  the  secretary."  Whatever  rights  Fisher  may 
have  acquired  under  his  warranty  deed,  it  is  clear  that  he 
did  not  thereby  become  a  de  facto  member  of  this  associa- 
tion* Further  action  was  necessary  on  his  part  for  that 
purpose.  He  could  not  be  deemed  a  member  against  his 
win  by  mere  force  of  his  warranty  deed.  And  in  like  man- 
ner some  action  was  necessary  on  the  part  of  the  plaintiff 
company  indicating  its  assent  to  the  change  of  membership. 
We  had  occasion  to  consider  this  question  to  some  extent 
in  Staples  v.  Hohbs,  145  Iowa,  114.  We  there  held  that 
the  alleged  purchaser  had  not  established  his  membership 
in  the  company.  Applying  to  the  case  before  us  our  hold- 
ing in  the  Staples  case,  it  is  quite  clear  that  Fisher  has 
never  become  a  member  of  the  plaintiff  company.  His  right 
to  connect  with  the  telephone  line  is  dependent  upon  his 
membership.  The  plaintiff  company  has  been  guilty  of  no 
arbitrary  act  or  bad  faith  to  prevent  his  acquiring  member- 
ship in  a  proper  way.  The  only  relief  he  prays  for  in  his 
cross-bill  is  that  the  plaintiff  company  be  enjoined  from 
interfering  in  any  way  with  his  connections  with  the  tele- 
phone line.  Upon  the  record  before  us,  he  is  not  entitled 
to  such  relief  and  the  trial  judge  properly  so  found. 

II.     It  is  strongly  urged  that  the  granting  of  a  tem- 
porary writ  of  injunction  was  an  abuse  of  power,  regard- 
lees  of  the  final  merits  of  the  case,  and  that  such  writ  should 
Vol.  157  Ia.— 14, 
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be  dissolved.  It  will  be  noted  that  both  parties  prayed  for 
such  writ  From  a  bird's-eye  view  of  the  case  it  is  quite 
apparent  that  one  party  or  the  other  was  entitled  to  the 
writ  If  the  defendants  were  entitled  to  it^  the  plaintiffs 
were  not  And,  if  the  defendants  were  not  entitled  to 
it,  there  can  not  be  much  substance  to  the  claim  that  plain- 
tiffs were  not  The  plaintiffs  brought  their  suit  in  equity 
for  an  injunction  as  an  independent  remedy  under  the 
provisions  of  Code,  section  4854.  They  prayed  a  tempor- 
ary writ,  and  this  was  issued  under  the  provisions  of  sec- 
tions 4355  and  4356.  Our  discussion  ^n  the  preceding 
paragraph  is  a  sufficient  statement  of  the  record  to  show 
that  the  trial  judge  was  justified  in  granting  the  temporary 
writ  of  injunction.  On  this  question  we  need  add  nothing 
to  what  has  been  said  in  our  previous  cases.  Ladd  v. 
Osborne,  79  Iowa,  98;  Tanllinger  v.  Stdlivan,  80  Iowa, 
218;  Price  v.  Baldauf,  82  Iowa,  677;  Troe  v.  Larson,  84 
Iowa,  652;  Halpin  v.  McCune,  107  Iowa,  494;  KeU  v. 
Wright,  135  Iowa,  388. 

No  other  question  is  presented  for  our  consideration. 

The  order  of  the  trial  court  is  therefore, — Affirmed. 


J.  L.  FoKD,  John  Kino,  Ben  Van  Lanoden,  as  Trustees 
of  Liberty  Township,  Hamilton  County,  Iowa,  and 
Ben  Welp  as  Highway  Supervisor  or  Koad  Superin- 
tendent of  Liberty  Township,  Hamilton  County,  Iowa, 
and  of  District  No.  4  in  said  Township,  v.  F.  D.  Doo- 
little,  R  L.  Doouttlb  and  J.  F.  Sohwandt, 
Appellants. 

Highways:    removal  op  OBsntucnoNS :    pasties.    A  township  road 
I    supervisor  has  authority  to  maintain  an  action  to  remove  an  ob- 
struction from  a  highway,  and  where  he  joins  with  the  township 
trustees  as  plaintiff,  the  right  of  the  trustees  to  maintain  the 
action  is  immaterial 
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Same:    adverse  possession  :    estoppel  :    evidence.    Title  to  a  highway 

2  can  not  be  acquired  hy  adverse  possession,  although  inclosed  by 
fences  and  occupied  by  adjoining  owners  for  more  than  ten  years; 
but  a  highway  may  be  so  occupied  that  the  public  will  be  estopped 
from  claiming  it  In  the  instant  case  the  evidence  is  held  insuf- 
ficient to  estop  the  public  from  claiming  the  highway. 

Same:  removal  of  obstructions:    injunction.    Where  a  landowner 

3  assisted  in  erecting  an  obstruction  in  the  highway,  and  a  codefend- 
ant  asserted  that  it  would  have  been  replaced  if  removed  by  the 
road  supervisor,  they  were  properly  enjoined  from  interfering  with 
the  highway  upon  removal  of  the  obstruction  by  the  supervisor. 

Appeal  from  Hamilton  District   Court. — ^Hon.   Chas.   E. 

Albbook,  Judge. 

Feiday,  November  15,  1912. 

Action  to  require  defendants  to  remove  an  obstruc- 
tion from  the  highway  resulted  in  a  decree  as  prayed. 
Defendants  appeal. — Affirmed. 

D.  C.  Chase,  and  Wm.  Whisler,  for  appellants. 

Wesley  Martin,,  for  appellees. 

Ladd,  J. — The  plaintiffs,  Ford,  King,  and  Van  Lang- 
den,  are  the  trustees  of  Liberty  township,  in  Hamilton  coun- 
ty, and  Welp,  the  highway  supervisor  or  road  superintendent 
in  and  for  said  township  and  in  this  action,  seek  to  enjoin 
the  defendants  from  obstructing  an  alleged  public  highway 
between  sections  22  and  23  thereof.  It  appears  that  E. 
D.  Doolittle  owned  the  N.  W.  %  of  section  23  and  A.  P. 
Doolittle  the  S.  E.  %  of  the  same  section.  Since  the  begin- 
ning of  the  action  the  latter  departed  this  life,  and  his  sole 
heir.  Electa  F.  Doolittle,  was  substituted  in  his  stead  as 
party  defendant.  The  defendant  Schwandt  owned  the  E. 
%  of  the  S.  W.  %  of  section  16,  and  the  E.  ^2  N.  E.  y^ 


212  LiBESTY  Township  v.  Doolittlb,     [157  Iowa 

and  a  part  of  the  N.  E.  %  S.  E.  ^  of  section  22  of  the 
same  township.  The  highway  record  in  the  county  auditor's 
office  indicated  that  a  road  had  been  established  along  the 
line  between  sections  22  and  23  as  early  as  1880,  and  had 
not  been  vacated.  There  was  a  pond  or  slough  near  the 
center  north  and  south,  and  the  road  was  graded  through 
this  in  1884,  and  again  ten  years  later,  and  seems  to  have 
been  traveled  until  1896.  Fences  had  been  constructed  on 
each  side  in  1884.  In  1897  a  fence  with  a  gate  in  it  was 
erected  across  the  north  end  of  the  space  set  apart  for  a 
highway  between  the  sections,  and  thereafter  across  the 
south  end,  with  a  gate  in  it,  but  later  this  gate  was  removed, 
and  two  fences  constructed  near  the  middle.  The  strip 
has  been  used  since  for  hay  or  pasturage,  though  occasion- 
ally teams  have  been  driven  at  least  part  way  through,  and 
then,  the  fence  being  torn  down,  through  the  adjacent  field. 
In  August,  1909,  F.  D.  Doolittle,  with  the  assistance 
of  B.  L.  Doolittle  and  another,  set  the  fence  on  the  east 
side  over  to  the  center  of  the  highway  on  the  section  line, 
and,  upon  being  notified  by  an  officer  to  discontinue  its 
construction  and  remove  the  fence,  completed  it,  and  there- 
after, on  being  interviewed  by  plaintiffs,  refused  to  remove 
it,  though  expressing  a  willingness  to  bide  any  order  which 
might  be  made  by  the  courts  and  this  is  the  attitude  of 
Schwandt,  there  being  no  doubt  that,  had  the  road  super- 
visor removed  the  fence,  these  parties  would  have  replaced 
it.  Kotbing  had  been  done  by  the  public  on  the  road  since 
1894,  and  it  was  included  in  a  drainage  district  wherein 
the  benefits  to  three  miles  of  highway  were  assessed  at 
$495.70.  The  evidence  tends  to  show  that  the  water  from 
the  pond  or  slough  has  been  drained  by  the  improvement 
and  the  road  may  now  be  worked,  and  also  that  F.  D. 
Doolittle  circulated  a  petition  along  in  1895  or  1896  "pray- 
ing that  the  road  be  opened."  In  this  ^uit  plaintiffs  ask 
that  defendants  be  required  to  remove  the  fence  obstruct- 
ing the  highway,  and  enjoined  from  interposing  like  future 
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obstructions.  Plaintiffs  dismissed  as  to  Electa  F.  Doolittle, 
and  the  relief  prayed  was  granted  as  to  the  other  defend- 
ants. 

Their  first  contention  is  that  plaintiffs  can  not  main- 
tain the  action.  As  to  Ben  Welp,  the  road  superintendent, 
this  court  held  otherwise  in  Myers  v.  Pried,  146  Iowa,  81. 
I.  HicHWAYs:  ^^^  Patterson  v.  Vail,  43  Iowa,  142.  This 
SSS?Srt«2i-  being  so,  it  is  unnecessary  to  determine 
^^  '  whether  such  an  action  might  also  be  main- 
tained  by  the  other  plaintiffs. 

Even  though  the  hi^way  may  have  been  inclosed  by 

the  cross-fences  and  occupied  by  the  abutting  owners  more 

J.  Same:  *^®^  ^^  jears,  title  was  not  acquired  thereto 

;SS?:  ^op.  ^y  adverse  possession.  Bae  v.  Miller,  99  Iowa, 

pel:  evidence.    ggQ .  siglow  V.  Bitter,  181  Iowa,  218 ;  Mc- 

Elroy  V.  Hite,  164  Iowa,  468. 

But  a  highway  may  be  so  occupied  by  the  abutting 
owner  that  the  public  will  be  estopped  from  daiming  it. 
Davies  v.  Huehner,  45  Iowa,  576 ;  Orr  v.  O'Brien,  77  Iowa, 
253 ;  Smith  v.  Oorrell,  81  Iowa,  218 ;  Beetar  v.  Christy, 
114  Iowa,  475.  In  the  first  three  of  these  decisions,  the 
portions  of  the  highway  in  dispute  had  never  been  traveled. 
In  Bector  v.  Christy,  the  road  was  changed  in  location  and 
a  portion  of  the  former  highway,  not  in  the  new  location 
and  not  in  the  line  of  travel,  was  included  in  the  field  of 
the  abutting  owner  for  a  period  of  more  than  ten  years, 
and  the  public  was  held  to  have  abandoned  it  In  HeUer 
17.  Cahill,  138  Iowa,  301,  and  Lucas  v.  Payne,  141  Iowa, 
592,  also  relied  on  by  appellant,  the  public  had  never  used 
the  road.  In  the  case  at  bar  the  highway  had  been  opened, 
and,  though  there  was  a  slou^  or  pond  near  the  center 
north  and  south,  it  was  graded  through  this  in  1884,  again 
in  1894,  and  was  continuously  traveled  by  the  public  until 
1896.  Thereafter  travel  practically  ceased,  probably  owing 
to  the  marsh  mentioned,  but  the  fences  which  had  been  con- 
structed on  each  side  in  1884  were  not  disturbed  until 
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1909,  when  the  Doolittles  moyed  that  on  the  east  side  over 
to  the  center  of  the  highway  or  on  the  section  line,  not- 
withstanding its  objections  interposed  by  the  trustees  and 
road  superintendent  If  there  be  any  foundation  for  the 
contention  that  the  highway  has  been  abandoned,  or  that 
the  public  is  estopped  from  cUiming  it  as  such,  this  must 
be  owing  in  the  erection  of  the  cross-fences  in  1897  and 
subsequent  thereto.  F.  D.  Doolittle  built  the  fence  across 
the  north  end,  but  put  a  gate  in  it  for  the  convenience  of 
those  driving  through,  and  this  was  maintained  by  him 
until  1909.  The  fence  across  the  south  end  was  erected 
by  the  road  superintendent  also  with  a  gate,  and  evidently 
as  a  warning  of  trouble  ahead,  owing  to  the  existence  of 
the  marsh.  Later  this  gate  was  closed,  and  a  couple  of 
cross-fences  constructed  near  the  middle  of  the  mile  road, 
but  this  was  much  less  than  ten  years  previous  to  bring- 
ing the  suit.  If  F.  D.  Doolittle  was  claiming  the  roadway, 
why  did  he  leave  a  gate  in  the  cross-fence  through  which 
the  traveler  might  conveniently  pass?  Why  were  not  the 
side  fences  removed  and  the  strip  of  land  inclosed  with  the 
fields  of  the  respective  owners  ?  It  continued  to  be  occupied 
as  a  separate  and  distinct  parcel  of  ground,  and  in  a  man- 
ner to  plainly  indicate  that,  if  the  public  had  ceased  to  use 
it  as  a  highway  temporarily,  the  owners  of  the  fee  were 
merely  enjoying  its  economic  use,  and  not  claiming  it  as 
their  own.  Apparently  what  defendants  did  prior  to  1909 
was  not  intended  to  be  permanent,  but  merely  to  enable 
them  to  make  better  use  of  the  highway  as  a  pasture.  The 
erection  of  the  cross-fences  under  these  circumstances  can 
not  alone  be  said  to  be  sufficient  to  warn  the  public  of  an 
adverse  claim,  especially  as  the  particular  road  was  but 
a  portion  of  a  highway  extending  several  miles  farther  to 
the  north  and  to  the  south,  and  therefore  there  was  no 
sufficient  basis  for  the  pleas  of  abandonment  and  estoppel. 
Couns^  argue  that  the  petition  should  have  been  dis- 
missed as  to  Schwandt  and  B.  L.  Doolittle.     The  latter 
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assisted  in  the  erection  of  the  fence  in  the  center  of  the 

,.  Sam.:  highway,  and  both  asserted  that,  had  the  road 

^u^tons:     superintendent  removed  the  fence,  they  would 

mjnncuon.        y^^^^  replaced  it;   the  former  saying  there 

would  have  been  a  contest. 

This  being  so,  there  was  ground  for  enjoining  inter- 
ference on  their  part  The  decree  was  right,  and  it  is, — 
Afirmedm 


J.  A.  FiTOHPATRiOK,  Appellant,  v.  Frank  N.  Fowler, 
County  Treasurer  of  Story  County,  Iowa,  Appellee. 

Draiiuige:  assessments:  waiver  of  objection:  penalty:  statute. 
A  statute  authorizing  the  assessment  of  private  property  for  a 
public  improvement  will  be  construed  most  favorably  to  the  prop- 
erty owner,  and  his  burden  will  not  be  increased  by  implications 
not  clearly  necessary.  Under  this  rule  the  statute  providing  that 
the  owners  of  land  assessed  for  drainage  purposes  may  waive  in 
writing  ai\y  objection  to  the  validity  of  the  assessment  and  thus 
obtain  the  right  to  pay  the  assessment  in  installments,  with  six 
percent  interest  per  annum,  is  held  to  provide  a  special  contract 
governing  the  rate  of  interest  after  maturity  of  an  installment  as 
well  as  before,  and  such  waiving  owners  are  not  liable  for  the 
penalty  which  the  statute  provides  shall  attach  to  the  delinquent 
assessments  of  those  who  do  not  thus  waive  objection. 

Appeal  from  Story  District   Court. — ^Hon.    C,    G.   Lee, 

Judge. 

Satubday,  Novehbeb  16,  1912. 

The  opinion  states  the  case. — Reversed. 

J.  A.  Fitchpatrick,  pro  se. 

H.  E.  Hadley,  County  Attorney,  for  appellee. 

Weaver,  J. — ^Drainage  district  No.  1,  in  Story  oounly 


^ 
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was  duly  established^  and  for  the  cost  of  the  improvement 
thus  authorized  assessment  was  laid  upon  the  lands  in- 
cluded therein.  Among  the  lands  upon  which  the  burden 
was  laid  were  three  forty-acre  tracts  owned  by  one  W.  E. 
Brotheras^  which  were  assessed  an  aggregate  tax  of  $3,28$, 
and  another  forty  acres  owned  by  J.  F.  Ogilvie  assessed 
$i,019.  Availing  themselves  of  the  privilege  provided  by 
the  statute  (Code  Supp.  section  1989-a26)y  these  owners 
filed  a  waiver  of  all  objections  to  the  validity  of  the  tax, 
and  thereby  became  entitled  to  have  the  same  made  payable 
in  ten  equal  annual  installments,  with  interest  at  6  percent 
per  aimum.  The  body  of  the  written  waiver  and  agreement 
as  executed  by  the  landowners  is  in  form  as  follows:  "Ne- 
vada,  Iowa,  October  5,  1907.  In  consideration  of  having  the 
right  to  pay  the  assessment  mentioned  in  the  within  cer- 
tificate in  installments  as  provided  by  law,  I  do  hereby 
agree  that  I  will  not  make  any  objection  of  illegality  or 
irregularity  as  to  said  assessment,  and  that  I  will  pay  the 
same  with  interest  thereon  at  the  rate  of  6  percent  per 
annum  from  date  of  said  assessment.'^  Thereafter  said 
owners  neglected  and  failed  to  pay  certain  installments 
falling  due,  and  abandoned  the  said  lands,  whereupon  the 
plaintiff,  who  held  mortgage  liens  thereon,  foreclosed  the 
same,  and  acquired  the  title.  Plaintiff  then  applied  to  the 
county  treasurer,  and  offered  to  pay  all  the  delinquent  in^^^ 
stallments,  tendering  and  offering  to  the  treasurer  the  princi- 
pal sum  of  each  of  said  installments,  with  interest  thereon 
at  6  percent  from  the  date  of  the  certificates.  The  tender 
po  made  amounted  to  the  abrogate  sum  of  $2,154  principal 
and  $993.49  interest  The  treasurer  refused  the  tender, 
claiming  that,  under  the  statute,  a  penalty  of  1  percent  per 
month  had  accrued  upon  all  the  installments  as  well  as  upon 
the  unpaid  interest  from  the  date  when  they  became  de- 
linquent Plaintiff,  declining  to  comply  with  said  demand, 
brought  this  action,  alleging  the  facts-  above  set  forth,  asking 
a  peremptory  order  or  writ  of  mandamus  requiring  the 
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treasurer  to  accept  payment  of  said  assessments  on  the  basis 
of  said  tender,  and,  upon  receiving  said  sum  or  sums,  to 
make  and  deliver  to  the  plaintiff  suitable  receipts  therefor. 
To  this  petition  the  defendant  demurred  generally.  The 
demurrer  was  sustained,  and,  plaintiff  electing  to  stand 
upon  the  petition,  judgment  was  entered  against  him  f«)r 
costs.     From  such  ruling  and  judgment  he  appeals. 

As  the  rights  of  the  parties  and  the  determination  of 
the  appeal  depend  entirely  upon  the  construction  to  be 
given  the  section  of  the  statute  above  cited,  we  here  set 
it  out  in  full: 

Section  1989-a26.  How  paid — ^improvement  certifi- 
cates. The  special  assessment  for  benefits  made  by  the  com- 
missioners appointed  for  that  purpose,  as  corrected  and 
approved  by  the  board  of  supervisors,  shall  be  levied  at  one 
time  by  the  board  against  the  property  so  benefited,  and 
when  levied  and  certified  shall  be  payable  at  the  office  of 
the  county  treasurer.  If  the  owner  of  any  parcel  of  land, 
lot  or  premises  against  which  any  such  levy  shall  have  been 
made  and  certified,  which  is  embraced  in  any  certificate  pro- 
vided for  in  this  section,  shall  within  thirty  days  from  the 
date  of  such  assessment  promise  and  agree  in  writing  in- 
dorsed upon  such  certificate,  or  in  a  separate  agreement,  that 
in  consideration  of  having  the  right  to  pay  his  assessment  in 
installments,  he  will  not  make  any  objection  of  illegality  or 
irregularity  as  to  the  assessment  of  benefits,  or  levy  of  such 
tax  upon  and  against  his  property,  but  will  pay  said  assess- 
ment with  interest  thereon  at  such  rate  not  exceeding  six  per 
centum  per  annum  as  shall  be  prescribed  by  resolution  of 
the  board,  such  tax  so  levied  against  the  land,  lot  or  premises 
of  such  owner  shall  be  payable  in  ten  equal  installments, 
the  first  of  which  with  interest  on  the  whole  assessment  shall 
mature  and  be  payable  on  the  date  of  such  assessment,  and 
the  others  with  interest  on  the  whole  amount  unpaid  annu- 
allv  thereafter  at  the  same  time  and  in  the  same  manner 
as  the  March  semi-annual  payment  of  ordinary  taxes;  but 
where  no  such  terms  and  agreement  in  writing  shall  be  made 
by  the  owner  of  any  land,  lot  or  premises  then  the  whole 
of  said  special  assessment,  so  levied  upon  and  against  the 
property  of  such  owner,  shall  mature  at  one  time  and  be  due 
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and  payable  with  interest  from  the  date  of  such  assessment, 
and  shall  be  collected  at  the  next  succeeding  March  semi- 
annual payment  of  ordinary  taxes.  All  of  such  tax  with 
interest  shall  become  delinquent  on  the  first  day  of  March 
next  after  its  maturity  and  shall  bear  the  same  interest  with 
the  same  penalties  as  ordinary  taxes.  And  the  board  may 
provide  by  resolutions  for  the  issuance  of  improvement  cer- 
tificates, payable  to  bearer,  or  to  the  contractors  who  have 
constructed  the  said  improvement  or  completed  part  thereof 
within  the  meaning  of  this  act  in  payment  or  part  payment 
therefor,  each  of  which  certificates  shall  state  the  amount 
of  one  or  more  assessments  or  part  thereof  made  against 
the  property  designating  it  and  the  owners  thereof  liable 
to  assessments  for  the  cost  of  the  same,  and  said  certificate 
may  be  negotiated.  Such  certificates  shall  transfer  to  the 
bearer,  contractor  or  assigns  all  right  and  interest  in  and 
to  the  tax  in  every  such  assessment,  or  part  thereof, 
described  therein  and  shall  authorize  such  bearer,  contractor 
or  assignee  to  collect  and  receive  every  assessment  embraced  in 
said  certificate,  by  or  through  any  of  the  methods  provided 
by  law  for  their  collection,  as  the  same  mature.  Such  cer- 
tificates shall  bear  interest  not  to  exceed  six  percent  per 
annum,  payable  annually,  and  shall  be  paid  by  the  taxpayer 
to  the  county  treasurer  who  shall  receipt  for  the  same  and 
cause  the  amount  paid  to  be  applied  to  the  payment  of  the 
certificate  issued  therefor.  Provided,  that  any  person  shall 
have  the  right  to  pay  the  full  amount  of  the  tax  so  levied 
against  his  property,  together  with  interest  thereon  to  date 
of  payment  at  any  time  he  desires  so  to  do  even  before  the 
maturity  of  any  certificates  issued  therefor.  No  certificate 
shall  be  issued  or  negotiated  for  the  use  of  the  drainage 
district  for  less  than  par  value  with  accrued  interest  up  to 
the  delivery  or  transfer  thereof.  Should  the  costs  of  such 
work  exceed  the  amount  of  benefits  assessed  and  certificates 
issued,  a  new  apportionment  and  levy  of  tax  may  be  made 
and  other  certificates  issued  in  like  manner. 

Abbreviating  as  much  as  is  practicable  without  obscur- 
ing the  meaning  of  the  text,  so  far  as  it  is  immediately 
involved  in  this  litigation,  the  provision  is  that,  if  the  prop- 
erty owner  shall  "promise  and  agree  in  writing*'  that  he 
will  waive  all  objections  pertaining  to  the  regularity  end 
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legal  validity  of  the  assessment  upon  his  land  *^and  will 
pay  said  assessment  with  interest  thereon  at  a  rate  not 
exceeding  six  percent  per  annum/*  the  tax  shall  be  made 
payable  in  ten  annual  installments,  "but  where  no  such 
terms  and  agreement  in  writing  shall  be  made  by  the  owner 
of  any  land"  then  the  whole  of  said  special  assessment  shall 
mature  at  one  time  and  be  due  and  payable,  with  interest 
from  the  date  of  such  assessment,  and  be  collected  at  the 
"next  succeeding  March  semi-annual  payment  of  ordinary 
taxes."  Thus  far,  there  is  no  apparent  diificulty  of  con- 
struction. The  trouble,  if  any  there  be,  comes  in  the  appli- 
cation of  the  clause  which  immediately  succeeds  the  one 
last  quoted,  and  reads  as  follows:  "All  of  such  tax  with 
interest  shall  become  delinquent  on  the  first  day  of  March 
after  its  maturity  and  shall  bear  the  same  interest  with  the 
same  penalties  as  ordinary  taxes."  Stated  briefly,  the  simple 
question  is  whether  the  words  "such  tax"  are  to  be  con- 
strued as  including  or  applying  to  the  entire  assessment  of 
the  district  lands  without  regard  to  the  fact  whether  the 
taxpayer  has  or  has  not  entered  into  the  agreement  afore- 
said or  is  to  be  treated  as  applying  solely  to  those  cases  in 
which  no  agreement  is  made  and  the  entire  tax  becomes 
immediately  due  and  payabla 

The  appellee  contends  for  the  construction  first  men- 
tioned, and  such  is  the  view  adopted  by  the  trial  court.  The 
statute  is  not  a  model  of  clearness,  but  its  general  scope 
and  purpose  are  not  difficult  of  apprehension.  One  of  its 
evident  purposes  is  to  foreclose,  if  possible,  all  question  of 
the  validity  of  the  drainage  proceedings,  and  thereby  avoid 
litigation,  and  give  assured  value  to  the  certificates  or  bonds 
issued  in  payment  for  the  improvement.  To  insure  this  an 
offer  is  made  of  what  we  may  call  a  premium  for  voluntary 
waivers  to  all  legal  objections  to  the  assessment.  The 
scheme  by  which  this  is  to  be  accomplished  contemplates  in 
each  instance  that  the  property  owner  shall  enter  into  a 
written  contract,  whereby,  in  consideration  of  time  for  pay- 
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ineBt  of  tlie  tax,  all  of  which  would  otherwise  become  due 
and  payable  at  once,  he  waives  all  objection  to  the  legal 
sufficiency  of  the  assessment,  and  promises  to  pay  the  same 
in  ten  equal  annual  installments,  with  interest  at  an  agreed 
rate  not  exceeding  six  percent.  In  other  words,  what  was 
before  a  mere  special  assessment  upon  the  property  is  con- 
verted into  a  binding  promissory  obligation  to  pay  with  a 
specified  rate  of  interest;  the  payment  being  secured,  of 
course,  by  the  lien  prescribed  by  the  statute.  It  would 
further  seem  that,  in  order  to  stimulate  these  settlements, 
the  statute  proceeds  to  declare  that,  when  the  property 
owner  fails  to  enter  into  such  an  agreement,  "then  the  whole 
of  said  special  assessment  so  levied  upon  the  property  of 
siich  owner  shall  mature  at  one  time  and  be  due  and  payable 
with  interest  from  the  date  of  such  assessment  and  shall  be 
collected  at  the  next  succeeding  March  semi-annual  payment 
of  ordinary  taxes.  All  of  such  tax  shall  become  due  and 
delinquent  on  the  first  day  of  March  next  after  its  maturity 
and  shall  bear  the  same  interest  with  the  same  penalties  as 
ordinary  taxes." 

In  our  judgment  "such  tax"  very  clearly  refers  to  the 
tax  or  assessment  which  has  just  been  mentioned  in  the  last 
preceding  sentence  or  clause,  and  that  is  the  assessment  or 
tax  "where  no  such  terms  and  agreement  in  writing  shall 
be  made."  This  conclusion  is  emphasized  and  strengthened 
by  the  further  provision  in  the  same  section  that  "such  cer- 
tificates shall  bear  interest  not  to  exceed  six  percent  per 
annum  payable  annually  and  shall  be  paid  by  the  taxpayer 
to  the  county  treasurer  who  shall  receipt  for  the  same  and 
shall  cause  the  amount  paid  to  be  applied  to  the  payment  of 
the  certificate  issued  therefor."  In  other  words,  we  con- 
strue the  language  in  question  not  as  providing  a  penalty 
which  shall  apply  alike  to  all  cases  without  regiard  to  the 
written  waiver  and  agreement,  but  rather  as  a  provision 
in  terrorem,  under  the  influence  of  which  the  largest  pos- 
sible number  of  settlements  and  waivers  may  be  obtained — 
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the  penalty  to  be  exacted  from  those  only  who  do  not  accept 
the  offer  of  time.  This  reading  requires  no  forced  or 
strained  construction  of  the  statute.  For  the  purposes  of 
collecting  such  special  assessments,  they  are  by  this  enact- 
ment separated  into  two  classes.  One  class  embraces  al. 
assessments  where  the  owners  have  entered  into  the  pre- 
scribed contract,  and  the  other  class  includes  all  where  no 
such  contract  is  made.  Speaking  of  the  first  class,  it  is 
provided  that  such  tax  so  levied  shall  be  payable  in  ten 
annual  installments,  with  interest  not  to  exceed  6  percent. 
Here  "such  tax''  is  very  clearly  limited  in  its  application 
to  assessments  of  the  first  class  mentioned.  It  is  then  pro- 
vided, as  we  have  already  noted,  that,  when  no  contract  is 
made,  the  whole  of  ''said  special  assessment"  upon  the  prop- 
erty of  stu:h  owner  shall  be  due  and  payable,  with  interest, 
and  be  collected  with  the  next  semi-annual  collection  of 
ordinary  taxes.  "All  of  such  tax  with  interest  shall  become 
delinquent  on  the  first  day  of  March  next  after  its  maturity 
and  shall  bear  the  same  interest  and  penalties  as  ordinary 
taxes."  Here  "such  tax"  just  as  clearly  refers  to  assess- 
ments of  the  second  class  as  the  like  words  earlier  in  the 
section  refer  to  assessments  of  the  first  class.  Such  is  the 
natural  as  well  as  the  apparent  grammatical  connection 
between  the  words  "such  tax"  and  their  antecedent. 

Even  if  the  words  here  used  should  be  thought  involved 
in  any  ambiguity  or  doubt,  it  would  be  the  duty  of  the  court 
to  solve  that  doubt  in  favor  of  the  property  owner  if  it 
can  be  done  without  violence  to  the  other  provisions  of  the 
chapter.  The  laws  by  which  the  cost  of  public  improve- 
ments is  met  by  special  assessments  upon  private  property 
supposed  to  be  benefitted  are  at  best  drastic  in  nature  and 
burdensome  in  operation,  and  the  courts  should  be  slow  to 
increase  those  burdens  by  implications  which  are  not  clearly 
necessary.  Beading  between  the  lines  of  this  record,  we  can 
see  an  illustration  of  the  harshness  of  results  which  are  not 
infrequently  suffered  by  individuals  who  happen  to  get  in 
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the  way  of  the  march  of  public  improvement  Here  were 
evidently  two  landowners  whose  premises  were  already 
carrying  a  heavy  load  of  mortgage  indebtedness,  and,  when 
to  this  was  added  a  tax  of  more  than  $25  per  acre,  they 
were  driven  to  throw  up  their  hands  in  despair,  and  abandon 
the  property  to  the  tax  gatherer  and  the  mortgagee.  A  stat- 
ute which  makes  such  incidental  results  possible,  however 
beneficial  it  may  be  in  its  general  application,  should  be 
given  the  most  favorable  construction  of  which  it  is  reason- 
ably capable  to  keep  its  consequential  hardships  within  the 
narrowest  practical  limits.  Sargent  v.  Tuttle,  67  Conn.  167 
(34  Atl.  1028,  31  L.  R.  A.  822).  See,  also,  Brick  Co.  v. 
Smith,  108  Iowa,  308.  The  construction  contended  for  by 
appellee  is  not  necessary  to  give  effect  to  the  plainly  indi- 
cated legislative  intent,  and  can  not  be  upheld. 

It  follows  that  the  judgment  below  must  be  reversed, 
and  the  cause  remanded  for  further  proceedings  in  harmony 
with  the  views  here  expressed. — Reversed. 


Blanohb  Scott,  Administratrix,  Appellee,  v.  J.  O'Lkahy, 

Appellant 

Appeal:     special  findings:     conclusiveness.     The  appellate  court 

1  will  not  disturb  the  finding,  in  answer  to  a  special  interrogatory, 
which  has  support  in  the  evidence. 

Evidence:    matters  op  fact  and  not  opinion.    A  witness  who  was  at 

2  the  scene  of  the  collision  of  an  automobile  with  a  horse  and  as- 
sisted in  extricating  the  horse,  was  competent  to  state  that  the 
machine  was  in  gear  and  that  the  brakes  were  not  set,  over  the 
objection  that  the  inquiry  called  for  an  opinion  and  not  a  fact. 

Same:  nonexpert  evidence:     matters  of  observation.    A  nonexpert 

3  witness  is  competent  to  testify  to  the  appearance  and  actions  of 
one  who  has  suffered  a  personal  injury,  when  confined  to  his  own 
observations. 

Contributory  negligence:    evidence:    habits.    Where  there  were  no 

4  eyewitnesses  to  an  accident,  a  general  habit  of  the  injured  party. 
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relative  to  his  claimed  negligence  at  the  time,  of  the  injury,  may 
be  shown,  as  bearing  on  his  exercise  of  care  in  that  respect.  Thus 
where  it  was  claimed  that  decedent  was  asleep  in  his  carriage  when 
injured  by  collision  with  an  automobile,  it  was  competent  to  show 
his  habit  of  sleeping  when  driving. 

Admission  of  evidence:    harmless  error.    In  this  action  for  injuries 

5  to  decedent  by  collision  of  his  horse  and  carriage  with  an  auto- 
mobile, evidence  of  the  admissions  of  decedent  with  reference  to 
his  conduct  with  another  horse  and  carriage,  more  than  a  year 
previous,  was  not  reversible  error,  even  if  erroneously  admitted. 

Evidence:     transactions  with  a  decedent.    The  testimony  of  the 

6  mother  of  deceased  that  she  had  given  him  his  time,  that  he 
worked  for  himself,  collected  his  own  wages,  owned  property  and 
conducted  his  own  business,  was  neither  objectionable  as  incom- 
petent, nc^  as  relattng  to  a  personal  transaction. 

Hic^wsys:    negugent  speed  of  automobile:    instructions.    An  in- 

7  struction  following  the  language  of  the  statute,  that  one  operating 
an  automobile  at  an  average  speed  of  more  than  twenty  miles 
per  hour  is  prima  facie  guilty  of  negligence,  was  not  erroneous, 
although  the  language  may  be  somewhat  obscure. 


OPERATION  OP  automobiles:    CARE.    The  driver  of  an  automo- 

8  bile  is  bound  to  know  that  people  are  likely  to  be  traveling  the  high- 
way at  all  seasons  of  the  year,  and  all  times  of  day  and  night,  and 

he  has  no  right  to  expect  a  free  and  unobstructed  driveway. 

• 

Emancipation  of  minor:   evidence  :    sufficiency  :    waiver  :    instruc- 

9  TioN.  Even  if  the  testimony  of  a  brother  of  decedent  that  de- 
cedent, a  minor,  had  been  living  in  his  family,  attending  to  his  own 
business  and  drawing  his  own  wages,  was  not  sufficient  to  show 
his  emancipation,  the  mother's  evidence  that  he  had  been  emanci- 
pated was  sufficient,  in  the  absence  of  an  objection  on  the  trial  that 
she  was  not  the  proper  person  to  emancipate  him ;  and  as  such 
objection  was  not^made  prior  to  submission  of  the  appeal,  it  was 
waived,  and  failure  to  show  that  the  father  was  not  living  was  not 
material. 

Damages:  instruction:  presumption.  Where  there  was  no  evi- 
10  dence  that  decedent's  harness  was  injured  in  a  collision  of  his 
horse  with  an  automobile,  and  no  evidence  of  its  value,  it  will  be 
presumed  that  the  jury  followed  the  instruction  of  the  court,  direct- 
ing them  to  allow  damage  to  the  harness  only  in  the  event  damage 
was  proven;  and  it  will  also  be  presumed  that  no  damage  was 
allowed  on  that  account,  but  if  any  damage  was  allowed  on  that 
account  it  must  have  been  small,  and  no  reversal  should  be  ordered. 
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Appeal  from  Johnson  District  Court — ^Hoh.  B.  P.  Howell, 

Judge. 

Satubdat,  Xoyembkb  16,  1912. 

AcnoK  to  recover  danuiges  for  injuries  sustidned  by 
plaintiff's  intestate,  and  damages  done  to  his  property  as 
a  result  of  an  automobile  collision.  Defendant  filed  a 
general  denial,  and  upon  the  issues  joined  the  cause  was 
tried  to  a  jury,  resulting  in  a  verdict  for  the  plaintiff  in 
the  sum  of  $550,  upon  which  judgment  was  rendered,  and 
defendant  appeals. — Affirmed. 

Wade,  DtUeher  dt  Davis,  for  appellant 

Edwin  B.  Wilson  and  Ranck  &  Bradley,  for  appellee. 

Deemeb,  J. — This  action  was  brought  by  Clyde  Scott, 
a  minor,  during  his  lifetime,  in  the  name  of  George  Scott, 
his  next  friend.  During  its  pendency,  but  before  trial, 
Clyde  Scott  died,  and  plaintiff,  Blanche  Scott,  the  adminis- 
tratrix of  his  estate,  was  substituted  as  plaintiff.  It  is 
not  claimed  that  Clyde  Scott  died  as  a  result  of  his  injuries ; 
but  it  is  averred  that  he  suffered  personal  injuries,  was  at 
expense  for  medical  treatment,  that  he  lost  time,  and  that 
his  horse  was  killed  and  his  buggy  and  harness  injured. 
In  speaking  of  the  plaintiff,  we  shall,  unless  otherwise 
stated,  refer  to  Clyde  Scott 

It  is  averred  in  the  petition  that  plaintiff,  while  driv- 
ing a  single  horse  hitched  to  a  top  buggy,  along  a  public 
highway  in  Johnson  county,  Iowa,  known  as  the  lower 
Muscatine  road,  traveling  in  a  southeasterly  direction,  met 
the  defendant,  who  was  coming  from  an  opposite  direction 
in  a  large  high-powered  automobile  at  an  excessive,  unlaw- 
ful and  unreasonable  rate  of  speed,  with  the  lights  of  his  car 
in  an  imperfect  condition,  and  that  he  (defendant)   reck* 
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lessly  and  carelessly  and  without  looking  to  see  if  there  was 
any  one  in  the  road,  and  without  using  any  care  or  cau- 
tion, drove  his  automobile  directly  into  plaintiff's  horse  and 
vehicle,  killing  the  horse,  injuring  the  buggy  and  harness, 
and  throwing  him  (plaintiff)  to  the  ground,  serously  injur- 
ing hinu  He  further  pleaded  that  defendant  did  not  turn 
out  or  give  him  any  part  of  the  highway,  and  that  he  might 
have  avoided  plaintiff  had  he  been  so  minded;  but  on 
account  of  not  paying  attention  to  where  he  was  going,  the 
defective  condition  of  his  lights,  and  the  high  rate  of 
speed,  the  collision  occurred.  Plaintiff  introduced  testi- 
mony in  support  of  all  of  these  issues,  and  it  is  not  seriously 
contended  that  the  verdict  is  without  support.  The  points 
relied  upon  for  reversal  have  reference  to  rulings  made  on 
the  admission  and  rejection  of  testimony,  to  the  instructions 
given,  and  to  the  proposition  that  deceased  was,  as  a  matter 
of  law,  guilty  of  contributory  negligence. 

I.  Without  setting  forth  the  testimony,  it  is  sufficient 
to  say  that  the  question  of  contributory  negligence  was  for 
a  jury.  For  defendant  it  is  contended  that  deceased  was 
X.  afpsal:  asleep  at  the  time  of  the  collision,  but  the 

SSi*'coSdt-     j^ry    in    answer   to    a    special    interrogatory 
stTenest.  found  this  was  not  true,  and,  as  this  finding 

has  support  in  the  testimony,  we  should  not  interfere. 

II.  A  witness  for  the  plaintiff,  who  went  to  the  scene 
of  the  collision,  and  who  assisted  in  pulling  the  automobile 
off  the  horse,  was  permitted  to  .testify,  over  objections  that 
a.  Evioshcb:         ^®   ^*®   incompetent,    and   that   the   inquiry 

SS?^d**not     called  for  an  opinion  and  not  a  fact,  that  the 

®**^**°*  machine  was  in  gear,   and  that  the  brakes 

were  not  set.     Surely  these  statements  were  of  facts,  and 

no  expert  knowledge  was  required  to  determine  the  matter. 

III.  The  following  extract  from  the  record  presents 

the  next  ruling  complained  of:     "Q.  What  condition  was 

he  in  when  he  came  out  of  the  hospital?     Describe  to  the 

jury  from  what  you  saw  what  condition  he  was  in.     A. 
Vol.  T57  I  a. — 15. 
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_  • 

Well^  he  had  cuts  and  bums  on  his  face;  he  had  no  use  of 

his  head  and  neck  and  the  right  arm.     (De- 
expert  evi-        feudaut  movos  to   strike   out  the  statement 

dence :   mat- 
ters of  obscf.     that  he  had  no  use  of  his  head  and  neck  and 

▼ation. 

right  arm  as  a  statement  of  the  conclusion  of 
witness  and  incompetent;  the  witness  is  not  competent  to 
testify  on  that  subject  Overruled;  exception  saved.)  Q. 
Now,  explain  to  the  jury.  Describe  what  you  mean  by 
not  having  use  of  his  head,  neck,  arm,  and  shoulders.  A. 
Whenever  he  went  to  turn  his  head  like  any  person  would, 
he  would  have  to  turn  his  whole  body ;  he  had  no  use  of  his 
neck,  or  couldn't  turn  his  head  like  any  one  else.  (Defend- 
ant moves  to  strike  out  the  sdiswer  for  the  same  reason — 
statement  of  a  conclusion  as  to  what  he  could  do  or  could 
not  do.  Overruled  as  to  the  whole  answer  if  the  motion 
includes  the  whole;  exception  saved.)  Q.  How  long  did  he 
remain  in  the  condition  that  you  have  described?  (Same 
objection  for  the  same  reasons  and  asking  for  the  opinion 
of  the  witness.  Overruled;  exception  saved.)  A.  Why, 
he  remained  that  way  some  seven  weeks  like  that  when  he 
got  so  he  could  do  little  things  around."  The  witness  giving 
this  testimony  was  not  an  expert;  but  we  think  his  testi- 
mony was  competent,  for  he  really  described  nothing  more 
than  he  saw.  That  such  testimony  is  competent,  see 
Jtheininghatis  v.  Association,  116  Iowa,  364;  Stone  v. 
Moore,  83  Iowa,  186;  Kostelechy  v.  Scherhart,  99  Iowa, 
120 ;  Bailey  v.  CenterviUe,  108  Iowa,  20 ;  State  v.  Shelton, 
64  Iowa,  333. 

Testimony  regarding  buggy  and  automobile  tracks  near 
the  scene  of  the  accident,  was  objected  to  as  calling  for  the 
conclusion  of  the  witness.  Manifestly  these  objections  are 
untenable. 

A  witness  was  asked  if  he  knew  of  the  habits  of  the 
deceased  as  to  his  sleeping  while  driving  upon  the  public 
highway,  and  another  as  to  certain  statements  made  by 
Clyde  Scott  during  his  lifetime,  in  which  he  stated  that  he 
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was  in  the  habit  of  going  to  sleep  while  driving  on  the  high- 
4.  CoiiT«iBUTo«Y     ^^y*     ^^  *^^^  testimony  was  excluded,  and 
SSdiJf^!*^'       of  ^^is  complaint  is  made.   In  this  connection 
^"^  it  should  be  stated   that  defendant  claimed 

Scott  was  asleep  at  the  time  of  the  collision.  Where  there 
are  no  eyewitnesses  of  a  transaction,  it  has  been  held  that 
testimony  as  to  the  habits  of  one  whose  conduct  is  in  ques- 
tion, may  be  shown  as  bearing  upon  his  care  or  the  want  of 
it  Frederickson  v.  Railroad  Co.,  156  Iowa,  26.  See, 
also,  Dalton  v.  Railroad  Co.,  114  Iowa,  259 ;  Oray  v.  Rail- 
road Co.,  143  Iowa,  268;  Ball  v.  Rankin,  87  Iowa,  261; 
Stone  V.  Hawkeye  Ins.  Co.,  68  Iowa,  737.  But  the  testi- 
mony must  relate  to  his  general  habits  and  not  to  particular 
instances.  The  general  rule  in  civil  cases  is  that  good  char- 
acter, or  the  reverse,  can  not  be  shown  in  negligence  cases. 
Wigmore  on  Evidence,  sections  64,  65,  and  cases  cited. 

In  the  instant  case  there  were  eye  witnesses  of  the 
transaction,  and  defendant  was  permitted  to  introduce  cer- 
tain admissions  said  to  have  been  made  by  plaintiff's  intes- 
tate regarding  the  transaction.     Under  the 

5.   AOVI8SION    OF  .  .  ,  .     .  . 

xviDEMcz:         rules  previously  announced  by  us,  there  was 

harmless  error.  .it  i    • 

no  error  m  the  rulings,  and  m  any  event  no 
prejudice.  Answers  to  the  questions  necessarily  would  have 
involved  Scott's  conduct  with  reference  to  another  horse 
and  vehicle,  and  in  one  instance,  at  a  time  a  year  or  more 
prior  to  the  accident  The  testimony,  even  if  admissible^ 
was  so  inconsequential  in  character  that  we  would  not  be 
justified  in  reversing  the  case.  Under  the  testimony,  the 
jury  might  very  well  have  found  for  plaintiff,  although  he 
was  asleep  at  the  time  of  the  collision. 

Mrs.    Kate    Scott,    Clyde's   mother,    was   called    as    a 
witness  and  permitted  to  testify,  over  objection,  that  deceased 

6.  EviDEjfcs:  ^^  ^®^  ^^^>  ^^^  *^*^  ^^®  ^^^  given  him  his 

wfth"r*de-'  *™®  ^^^  permitted  him  to  work  for  himself; 
**^^*'  that  he  collected  his  own  wages,  attended  to 

his  own  business  affairs,  and  owned  property  in  his  own 
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name.  The  only  specific  objection  was  that  the  question 
eliciting  this  information  called  for  a  personal  transaction 
with  one  deceased;  that  the  witness  was  incompetent;  and 
that  the  statement  wonld  be  a  conclusion  of  the  witness. 
There  was  also  a  general  objection  that  the  testimony  was 
incompetent.  None  of  these  objections  were  tenable.  This 
testimony  will  be  considered  again  when  dealing  with  the 
instructions. 

It  should  also  be  stated  that  the  son  Clyde,  was  married 
on  November  16,  1910,  which  was  something  like  three 
months  after  the  accident  These  are  all  the  rulings  on 
the  testimony  which  need  be  considered. 

IV.     The  trial  court  gave  the  following  instructions: 

You  are  instructed  that  it  is  the  law  of  this  state  that 
no  person  shall  operate  an  automobile  on  a  public  hi^- 
way  at  a  rate  of  speed  greater  than  is  reasonable  and 
7.  HicnwATs:  proper,  having  regard  to  the  traffic  and  use 
pfaJt^dSief  of  the  highway,  or  so  as  to  endanger  the  life 
instniction.  ^^  limb  of  any  person,  and  not  at  a  greater 
average  rate  than  twenty  miles  per  hour.  You  are  in- 
structed that  the  statute  expressly  authorizes  the  use  of 
automobiles  on  the  highway  and  confers  on  the  operators 
of  such  vehicles  the  same  rights  in  the  road  as  are  accorded 
to  the  drivers  of  other  vehicles,  and  you  are  instructed  that 
if  the  defendant  operated  his  lautomobile  with  such  care  as 
an  ordinary  cautious  and  prudent  man  would  use  under 
like  circumstances,  having  a  regard  for  the  use  of  the  road 
at  the  time  by  others  (he  being  bound  to  know  that  people 
were  likely  to  be  traveling  upon  the  same),  and  using  reason- 
able and  ordinary  care  under  all  of  the  circumstances,  there 
can  be  no  recovery,  and  you  are  instructed  that,  while  a 
party  operating  an  automobile  at  an  average  speed  of  more 
than  twenty  miles  per  hour  is  prima  facie  guilty  of  negli- 
gence, yet  this  may  be  overcome  by  evidence  of  the  facts 
and  circumstances  surrounding  the  case  as  stated  above.  All 
that  is  required  is  that  he  should  use  such  care  as  an  ordi- 
narily cautious  and  prudent  person  would  use  under  like 
circumstances,  having  a  regard  for  the  use  of  the  road  at 
the  time  by  others,  and,  if  he  did  so,  he  would  not  be 
guilty  of  negligence. 
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This  is  complained  of  because  of  the  use  of  the  phrase 
^'operating  an  automobile  at  an  average  speed  of  more  than 
twenty  miles  per  hour  is  prima  facie  guilty  of  negligence.'^ 
The  words  in  parenthesis  are  also  complained  of.  The 
instruction,  in  so  far  as  it  relates  to  speed,  was  in  the  lan- 
guage of  the  statute.  Code  Supp.  section  157 1-h.  And  we 
see  no  error  in  repeating  that  language  although  it  may  be 
a  little  obscure.  Defendant  admitted,  while  on  the  stand, 
that  he  .was  running  his  automobile,  at  the  time  of  the  acci- 
dent, at  the  nate  of  thirty  miles  per  hour,  and  he  also  ad- 
mitted that  fact  to  others.  Of  course  it  may  be  difficult  to 
determine  whether  or  no  one  is  operating  an  automobile 
at  an  average  speed  of  more  than  twenty  miles  per  hour, 
without  knowing  the  distance  traveled,  and  time  occupied, 
but  that  is  no  reason  for  withholding  a  statement  of  the 
law  as  written.  It  would  seem  that  a  "joker"  was  inlrt)- 
duced  into  this  section  of  the  statute,  and  that  it  might  be 
well  for  the  Legislature  to  remedy  the  matter.  If  the  jury 
should  have  thought  the  court  intended  to  charge  that  a 
rate  of  speed  of  more  than  twenty  miles  an  hour  was 
prima  facie  evidence  of  negligence,  still  we  would  not  be 
disposed  to  reverse  the  judgment,  for,  under  the  circum- 
stances disclosed  by  this  record,  we  should  say  that  such  a 
rate  of  speed  was  prima  facie  evidence  of  negligence.  But 
this  is  not  what  the  instruction  said. 

As  to  the  part  of  the  instruction  in  parenthesis,  we 
think  it  is  correct,  and  here  copy  from  a  case  in  Wis- 
consin the  following:  "The  driver  of  every  automo-. 
8.  Sams:  ^^^®  ^^  *  couutry  road  knows  that  live  stock 

mtraMfaSesf     Toam  about  the  roads  unattended ;  that  travel- 
^^'  ers   on  foot,   on   horseback,   and   in  various 

kinds  of  vehicles  are  found  using  the  highways  at  all 
seasons  of  the  year  and  all  times  of  the  day  and  night ;  such 
a  driver  has  no  right  to  expect,  and  does  not  expect,  a  free 
and  unobstructed  driveway  over  a  well-defined  track,  as 
does  the  engineer  of  a  locomotive,  or  even  the  motorman 
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of  an  electric  car.    The  automobile  has  created  a  new  peril 
in  the  use  of  our  public  highways — a  perQ  that  unfortun- 
ately has  been  greatly  enhanced  by  the  recklessness  of  the 
operators  who  propel  the  machines  with  the  speed  of  rail- 
way trains  along  crowded  thoroughfares.     Some  rule,  com- 
mensurate with  the  public  safety,  and  not  unduly  harsh  or 
restrictive  upon  the  users  of  motor  cars,  must  be  evolved 
to  meet  a  situation  which  has  recently  arisen.''    Lavson  v* 
Fond  du  Lac,  141  Wis.  67  (128  N.  W.  629,  186  Am.  St 
Bep.  80.)     This,  it  seems  to  us,  is  a  sound  principle  of 
law,  and  we  here  adopt  it  as  a  proper  rule  for  this  state. 
V.     Instruction  No.  12  reads  as  follows:     "It  being 
admitted  that  the  deceased,  Clyde  Scott,  was  but  nineteen 
years  of  age  at  the  time  of  the  claimed  injury,  you  are  in- 
ExAHciPATxoir    structed  that,  if  you  have  found  that  plaintiff 
eWdme*'        ^  entitled  to  recover  in  this  action,  she  would 
^S^^^'       ^ot  be  entitled  to  anything  for  loss  of  eam- 
iiwtruction.        -^^  j^^^j^  ^^  ^j^^  ^£  ^j^^  accidcut  or  injury, 

if  any,  until  the  date  of  his  marriage,  for  during  that  time 
his  earnings  in  law  belonged  to  his  parents,  unless  the 
plaintiff  has  shown  you  that,  prior  to  the  time  of  the 
claimed  injury,  deceased  had  been  given  his  time  by  his 
parents — ^that  is,  he  had  been  allowed  to  work  and  collect 
his  wages  and  keep  them  for  his  own  use  without  account- 
ing to  his  parents  for  the  same."  This  instruction  is 
challenged  because  there  was  no  testimony  as  to  emancipa- 
tion. This  is  bottomed  upon  the  thought  that  there  was  no 
showing  that  his  father  was  dead ;  hence  the  mother's  testi- 
mony hitherto  recited  was  not  sufficient  to  show  emancipa- 
tion. There  was  testimony  from  Clyde's  brother  that  he 
(Clyde)  had  been  living  in  his  family,  attending  to  his 
own  business  and  drawing  his  own  wages;  and,  while  there 
was  no  testimony  that  his  father  was  dead,  this  is  the  fair 
import  of  the  evidence.  But  if  this  were  not  true,  no  such 
objection  was  made  to  the  mother's  testimony,  and  the  fair 
inference  from  the  objection  made  to  her  testimony  is  that 
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she  was  the  proper  person  to  emancipate  her  son.  Had  the 
objection  been  made  that  she  was  not  the  proper  person  to 
emancipate  him,  the  matter  might  easily  have  been  cured. 
As  this  was  not  the  objection,  the  defect  was  cured.  Kvbic 
V.  Zemke,  105  Iowa,  271,  sustains  the  action  of  the  trial 
court 

The  trial  court  told  the  jury  that  it  might  allow  for 
damages  to  the  buggy  and  harness  if  it  found  that  any  such 
damages  were  (^hown,  and  it  is  now  said  that  there  was  no 

testimony  whatever  that  there  was  any  such 
in»tnacti<m;       damage,  and  that  there  was  no  direct  testi- 

mony  as  to  the  amount  of  such  damage.  This 
is  a  mistake.  There  was  sufficient  testimony  to  take  the 
matter  to  the  jury  upon  the  question  of  damages  to  the 
buggy.  There  was  no  testimony  as  to  any  injury  to  the 
harness,  or  as  to  the  value  thereof,  and  it  would  have  been 
better  had  the  court  made  no  reference  thereto.  But  the 
instruction  authorized  recovery  for  damages  to  the  harness 
only  in  the  event  such  damages  were  shown  by  the  testi- 
mony. We  must  presume  that  the  jury  followed  the  in- 
etructaons,  and  that  it  made  no  allowance  for  damages  to 
the  harness.  There  is  no  reason  for  supposing  that  the  jury 
allowed  anything  for  harness  damage.  The  harness  was  not 
described,  nor  was  there  any  testimony  as  to  the  value 
thereof  at  any  time,  or  as  to  the  damages  done.  Upon  such 
a  record  we  should  not  reverse  because  of  the  instruction 
given  by  the  court  on  this  matter.  In  support  of  these 
views  see  Trapnell  v.  City,  76  Iowa,  747;  Paries  v.  Town 
cf  Laurens,  153  Iowa,  567. 

If  the  jury  disregarded  the  instructions  of  the  court, 
the  allowance  for  damages  to  the  harness  must  have  been 
small  in  any  event,  and  such  allowance  would  not  call  for 
a  reversal.  The  verdict  was  small  in  view  of  the  injuries 
sustained,  and  such  errors  as  appear  in  the  record  are  not 
sufficient  to  call  for  a  reversal 
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INTo  prejudicial  error  appears,  and  the  judgment  will 
be,  and  it  is, — Affirmed. 


T.  J.  Pollock,  Plaintiff  and  Appellee,  v.  The  Board  of 
Supervisors  of  Story  County,  Iowa,  and  Nevada  Town- 
ship Drainage  District  Na  17,  Story  County,  Iowa, 
Appellants. 

Drainage:  assessment  op  benefits:    bsview  on  appeal.    The  fact 

1  that  many  considerations  enter  into  the  assessment  of  benefits  in 
drainage  cases  by  a  board  of  supervisors  will  not  relieve  the  courts, 
on  appeal,  of  the  responsibility  of  trying  such  questions  anew, 
when  properly  presented,  although  the  action  of  the  supervisors 
will  not  be  lightly  interfered  with. 

Same:    compaiuson  op  benefffs.    On  appeal  from  an  assessment  of 

2  benefits  to  a  particular  tract  it  is  not  necessary  that  a  comparison 
of  the  assessment  with  that  of  all  the  other  tracts  in  the  district 
be  made,  to  entitle  the  question  to  consideration.  Just  how  wide 
a  range  the  comparison  should  take  is  a  matter  of  judgment  in 
each  case,  to  be  exercised  by  the  complaining  party  at  his  periL 

Same:  assessments:    how  determined.    The  cost  of  constructing  a 

3  drain  across  a  particular  tract  within  a  drainage  district  is  not  the 
basts  for  maldng  the  assessment  to  that  tract  and  even  though 
the  assessment  as  made  by  the  supervisors  is  less  than  the  average 
cost  per  acre  of  constructing  ^he  drain  across  that  tract,  it  may  not 
be  equitable  as  compared  with  the  assessment  of  other  tracts.  A 
reduction  of  the  assessment  in  the  instant  case  by  the  lower  court 
is  held  proper. 

■ 

'Appeal  from   Story   District    Court. — ^Hoir.    Chables   R 

Albbook,  Judge. 

Satttbdat,  Xov£Mbeb  16,  1912. 

This  is  an  appeal  from  an  assessment  of  benefits  in 
a  drainage  proceeding.  From  the  order  of  the  hoard  of 
supervisors  assessing  benefits  to  the  amount  of  $875  against 
him  the  plaintiff  appealed  to  the  district  court  of  Story 
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county.  Upon  trial  had  the  trial  court  reduced  the  assess- 
ment to  $575.  From  such  order  of  the  trial  court,  the 
defendants  appeal. — Affirmed. 

E.  H.  Addison,  for  appellants. 

B.  B.  Welty,  for  appellee. 

Evans,  J. — The  drainage  district  involved  is  located 
in  Nevada  Township,  Story  county.  The  water  course 
involved  has  its  head  a  short  distance  north  of  the  northwest 
comer  of  section  5,  and  extends  in  a  southeasterly  course 
to  its  outlet  some  distance  southeast  of  the  southeast  comer 
of  section  8.  The  plaintiff  is  the  owner  of  the  south  31.5 
acres  of  the  southeast  of  the  southwest  of  section  5.  An 
ei^teen-inch  tile  drain'  is  laid  through  his  land  entering 
the  same  on  his  south  line  about  twenty-seven  rods  west  of 
his  southeast  comer,  and  passing  up  diagonally  to  his  north- 
west comer  and  on  to  other  lands,  lying  north  and  west 
Between  plaintiff's  land  and  the  outlet,  considerable  very 
large  tile  was  used  ranging  from  eighteen  inches  to  thirty- 
six  inches;  much  of  the  land  being  low  and  flat.  The 
^'base  40"  was  assessed  at  $1,400.  Only  about  six  sections 
were  included  in  the  district,  and  the  cost  of  the  drain  was 
necessarily  large. 

It  is  urged  upon  us  by  appellant's  brief  that  there  are 
so  many  considerations  that  enter  into  the  apportionment 
of  the  benefits  of  such  a  project  that  we  ought  not  lightly 

to  interfere  with  the  finding  of  the  board  of 
■MCMinent        suporvisors.     We  are  in  thorough  sympathy 
review  on        with  the  suggcstiou,  and  have  so  expressed  our- 
selves in  the  recent  case  of  Rystad  v.  Drain- 
age District,  137  N.  W.  (Iowa),  1030.    These  cases  present 
peculiar  difiiculties  to  the  courts,  and  satisfactory  conclu- 
sions thereon  are  hard  to  reach.     Nevertheless,  the  district 
court  can  not  avoid  the  responsibility  of  trying  the  question 
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involved  when  presented  by  proper  appeaL  Kor  can  we 
avoid  the  responsibility  of  reviewing  the  action  of  the  dis- 
trict conrt  npon  proper  appeal  here. 

In  our  consideration  of  the  case  we  are  necessarily 
confined  to  the  record  as  made  in  the  district  conrt,  so  far 
as  the  evidence  is  concerned.  In  the  record  before  ns  we 
are  impressed  that  there  are  some  considerations  which 
stand  ont  quite  prominently  in  favor  of  the  plaintifPs  oon- 
tention«  Whether  these  were  overlooked  by  the  appraisers 
and  the  board  of  supervisors,  or  whether  they  were  otherwise 
met,  is  not  made  to  appear  in  this  record.  None  of  sudi 
persons  were  used  as  witnesses  by  either  party,  and  we  are 
left  wholly  in  the  dark  as  to  the  method  adopted  by  the 
original  assessing  tribunal  to  reach  the  amount  fixed.  Plain- 
tiff's land  was  one  of  the  tracts  which  was  heavily  assessed. 
Doubtless  one  good  reason  for  this  was  that  the  tile  passes 
through  his  land.  It  does  appear,  however,  that  the  eleva- 
tion of  plaintiff's  land  is  not  only  higher  than  that  to  the 
south  and  east  of  it  along  the  water  course,  but  tiiat  it  is 
also  higher  by  about  three  feet  along  the  line  of  the  water 
course  than  the  land  immediately  north  along  such  water 
course.  The  result  of  this  elevation  was  to  dam  up  the 
water  to  the  north  of  this  land  and  up  the  water  course. 
From  one-third  to  one-half  of  plaintiff's  land  was  suffici- 
ently elevated  to  make  tillable  ground.  The  remainder  was 
good  pasture  land,  growing  blue  grass  and  timothy.  The 
water  course  passed  through  his  land  in  an  open  ditcL  His 
dry  land  was  in  the  northeast  one-half,  and  his  wetter  land 
was  in  the  southwest  one-half.  Some  comparisons  were 
instituted  by  the  witnesses  as  to  the  relative  benefits  to 
plaintiff's  land  and  to  other  land  along  the  course  tiled. 
From  a  careful  reading  of  the  evidence  as  a  whole,  we  are 
impressed  that  the  assessment  against  plaintiff  was  hi^er 
in  proportion  to  benefits  than  much  of  the  other  land,  and 
that  the  district  court  was  justified  in  making  some  reduc- 
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tion.    How  much  reduction  shoiild  be  made  is  a  more  diffi- 
cult question. 

It  is  urged  by  appellant  that  the  plaintiff  failed  to 
institute  a  comparison  with  all  of  the  tracts  in  the  district, 
and  that  he  confined  his  comparison  to  a  comparatively  few 

tracts.    But  a  comparison  was  instituted  with 
comiwriBon  of    the  tracts  similarly  situated  as  being  located 

upon  the  tile  drain,  and  they  bore  the  heavi- 
est assessments.  Just  how  wide  a  range  such  comparison 
should  take  must  be  a  matter  of  judgment  in  each  ^ven 
case.  And  the  complaining  plaintiff  must  exercise  such 
judgment  at  his  peril  before  he  rests  his  case.  We  think 
that  the  range  of  the  inquiry  in  this  case  was  sufficient  for 
the  purpose  of  the  investigation  at  hand.  It  is  impracticable 
for  us  to  enter  into  a  detailed  dicussion  of  the  evidence; 
nor  can  we  serve  any  public  purpose  thereby.  It  is  proper, 
however,  that  we  take  note  of  some  considerations  that  are 
pressed  upon  our  attention  by  appellant's  argument. 

It  is  urged  than  an  eighteen-inch  tile  was  laid  across 
plaintiff's  land  at  a  depth  of  nine  feet,  and  at  a  cost  of 
$1,136.     It  is  also  urged  that  this  was  an  average  cost  of 

construction  through  his  land  of  $31.87  per 


ments:.  how     acre ;  whcreas,  the  avera£;e  cost  of  construction 

dctcfuiincd. 

of  eighteen-inch  tile  for  the  district  as  a 
whole  was  only  $14.20.  It  is  argued  therefore,  that  be- 
cause the  tax  assessed  was  less  than  $28  per  acre,  whereas 
the  cost  of  construction  across  plaintiff's  land  was  $31.87 
per  acre,  he  has  received  greater  a  benefit  than  the  tax.  Fur- 
ther reflection  must  convince  counsel  that  such  argument 
is  not  sound.  The  cost  of  construction  of  the  drain  across 
particular  land  is  by  no  means  the  measure  of  benefit  to 
such  land.  Granting,  however,  that  it  is  a  proper  subject 
for  consideration,  it  turns  a  sharp  edge  toward  the  appel- 
lants in  this  case.  Manifestlv  the  cost  of  construction  across 
this  land  was  greatly  increased  by  the  great  depth  of  nine 
feet.     This  depth  was  rendered  necessary  because  of  its 
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high  elevation  and  to  furnish  outlet  to  the  lower  elevations 
of  the  land  further  north  and  up  the  course.  It  will  not 
be  claimed  that  any  man  would  lay  a  tile  nine  feet  deep 
for  the  mere  benefit  of  the  land  thus  penetrated.  And  this 
great  depth  manifestly  accounts  for  the  increased  cost  per 
acre  of  laying  the  eighteen-inch  tile  across  plaintiff's  land 
as  compared  with  the  average  cost  of  $14.20  per  acre  of 
the  rest  of  the  course  of  the  eighteen-inch  tile.  No  lands  in 
the  district  appear  to  have  been  assessed  for  the  full  cost  of 
construction  across  such  land.  The  larger  assessments  which 
were  brought  forward  for  comparison  amounted  to  only 
about  one-third  or  one-half  of  such  cost  of  construction. 
We  must  hold,  therefore,  that  there  is  nothing  in  this  phase 
of  the  argument  that  would  justify  complaint  over  the  re< 
duction  made  by  the  district  court  The  foregoing  discus- 
sion should  not  be  taken  as  an  indication  that  we  regard 
cost  of  construction  through  particular  land  as  fixing  either 
a  maximum  or  minimum  basis  for  assessment.  On  the 
one  hand,  the  cost  of  such  construction  may  have  been 
greatly  increased  for  the  benefit  of  the  lands  above,  and, 
on  the  other  hand,  regardless  of  the  cost  of  construction, 
whether  much  or  little,  the  plaintiff  may  have  received  a 
direct  benefit  of  outlet  from  the  drain  below  him.  And  he 
would  be  assessable  with  such  benefits,  even  though  he  had 
incurred  little  or  no  cost  of  construction  across  his  own 
land. 

As  to  the  amount  of  assessment  fixed  by  the  district 
court,  it  amounts  to  an  average  of  about  $18  per  acre  for 
the  entire  tract.  No  definite  rule  is  available  to  us  whereby 
we  can  say  that  it  should  be  a  little  more  or  a  little  less. 
Approximation  is  the  best  that  we  are  enabled  to  do. 

It  is  our  conclusion  that  the  amount  thus  fixed  was 
approximately  right,  and  the  order  of  the  trial  court  is 
accordingly, — Affirmed, 
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F.  A.  ToMUNsoN,  Appellee,  v.  J.  R  Oolden  and  Mbs.  J. 

R.  Gk)iJ>EN,  Appellants. 

Boundaries:  known  monuments:  field  notes:  conflict.  The  ac- 
tual survey  upon  the  ground,  as  ascertained  by  monuments  then 
made  to  mark  the  boundaries  of  lots  and  blocks,  will  control  over 
the  paper  plat  and  field  notes  of  the  survey.  Thus  where  stakes 
were  set  in  making  the  original  survey  of  a  tract,  to  mark  the  lots, 
blocks  and  streets,  and  were  subsequently  ascertainable  and  were 
recognized  by  lot  owners  in  building,  and  by  the  public  in  the 
improvement  of  the  abutting  street,  the  stakes  thus  set  were  con- 
trolling over  a  subsequent  survey  made  from  the  original  field 
notes,  but  which  did  not  correspond  with  the  original  markings. 

Appeal  from  PoOc  District  Court. — ^Hon.  Jambs  A.  Howb^ 

Judge. 

Satxtsday,  Novembeb  16y  1912. 

This  is  a  controversy  between  adjoining  lot  owners, 
over  the   location   of  their   dividing   line.      The   plaintiff 
brought  this  action  to  enjoin  interference  with  his  fence. 
There  was  a  decree  for  the  plaintiff  establishing  the  line 
as  claimed  by  him.     The  defendants  appeal. — Affirmed. 

Myan  £  Ryan,  for  appellants. 

8.  Q.  Van  Avken  and  Bowen  dk  Alherson,  for  appellee. 

EvAWS,  J. — ^Reference  to  the  following  plat  will  aid 
to  an  understanding  of  tiie  case. 

This  is  a  plat  of  an  addition  to  Des  Moines 
known  as  Kauffman  Place.  The  plaintiff  is  the  owner 
of  the  north  half  of  lot  22,  and  the  defendants  are « the 
owners  of  the  south  half  thereof.     This  lot  faces  east  on 
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Thirty-Sixth  street  Thirty-Sixth  street  runs  north  and 
south.  What  appears  as  "A"  street  in  the  plat  is  referred 
to  as  Thirty-Seventh  street  in  this  record.  From  the  south- 
east comer  of  lot  22  to  the  northeast  comer  of  lot  14  is 
a  distance  of  six  hundred  feet  according  to  the  plat^  and 
according  to  the  ground.  This  dimension  also  measures  the 
distance  between  University  avenue  and  CJottage  Grove 
avenue  as  laid  by  the  recorded  plat.  It  is  undisputed  that' 
lot  22,  as  platted,  has  a  dimension  of  one  hundred  feet 
fronting  east  on  Thirty-Sixth  street,  and  that  the  parties 
hereto  are  entitled  each  to  fifty  feet  thereof.  The  contro- 
versy is  over  the  true  location  upon  the  ground  of  the  north 
and  south  lines  of  such  lot.  Practically  all  the  lots  shown 
on  the  plat  as  fronting  east  on  Thirty-Sixth  street  and 
numbered  from  14  to  22,  inclusive,  are  improved  and  occu- 
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pied  as  residence  properties.  In  locating  and  taking  pos- 
session of  their  lots,  the  respective  owners  were  guided  by 
the  presence  of  certain  stakes  which  were  supposed  to  repre- 
sent the  respective  comers  as  fixed  upon  the  ground  by  the 
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original  survey.  These  stakes  were  all  consistent  with  each 
other;  and  the  respective  owners  successively  took  posses- 
sion in  accord  therewith,  and  each  owner  is  in  possession 
of  his  appropriate  dimensions  indicated  upon  the  plat.  The 
improvement  and  occupancy  of  these  lots  began  about  1905. 
At  that  time  neither  Cottage  Grove  avenue  nor  University 
avenue  nor  Thirty-Sixth  street  had  been  improved.  The 
original  survey  of  that  ground  was  made  in  1902  by  one 
Dickenson.  This  survey,  however,  laid  open  only  six  lots 
on  this  ground,  giving  to  each  a  frontage  of  one  hundred 
feet  east  on  Thirty-Sixth  street,  and  stakes  were  then  set 
by  the  engineer  one  hundred  feet  apart,  to  indicate  the 
boundaries  of  each  of  such  lots.  Such  plat  was  not  recorded 
in  such  form.  Just  when  the  plat  was  made  in  the  above 
form  does  not  appear.  This  later  plat  was  filed  and  re- 
corded in  1906,  and  after  sales  had  been  made  therefrom. 
In  April,  1907,  the  plaintiflP  purchased  the  north  half  of  lot 
22.  He  took  possession  in  accordance  with  the  stakes  ap- 
pearing upon  the  ground,  and  such  possession  was  consistent 
with  the  claims  of  ]fis  neighbor  on  the  north.  The  defend- 
ants also  purchased  in  1907  a  few  days  prior  to  the  pur- 
chase of  the  plaintiff.  They  also  took  possession  of  fifty 
feet  south  of  plaintiff's  assumed  line.  In  the  spring 
of  1909,  after  all  the  improvements  above  referred  to 
had  been  made,  except  those  of  the  defendants,  a  resurvey 
or  measurement  was  had  in  pursuance  of  the  call  of  the 
field  notes  of  the  original  survey,  and  stakes  were  set  in 
pursuance  of  this  survey.  The  result  of  this  survey  was  to 
disclose  a  discrepancy  of  approximately  four  feet  between 
the  call  of  the  field  notes  and  the  stakes  and  lines  which 
had  been  assumed  and  adopted  by  the  respective  owners. 
Under  the  call  of  the  field  notes  every  occupant  was  en- 
croaching upon  his  neighbor  to  the  south  to  the  extent  of 
approximately  four  feet,  and  was  himself  encroached  upon 
in  like  manner  by  his  neighbor  on  his  north. 

In  pursuance  of  this  survey,  the  defendants  claimed 
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a  four-foot  strip  of  ground  occupied  by  the  plaintiff.  It 
will  be  seen,  therefore,  that  the  controversy  involves  a  pos- 
sible readjustment  of  all  the  partition  lines  in  the  block. 

The  stakes  which  have  been  referred  to  were  pointed 
out  to  plaintiff  as  the  monuments  fixing  the  boundaries  of 
his  proposed  purchase,  and  he  accepted  them  as  such.  If 
these  stakes,  or  either  of  them,  represented  the  monuments 
erected  as  a  part  of  the  original  survey,  then  we  have  a  case 
of  conflict  and  discrepancy  between  the  monuments  upon 
the  ground,  on  the  one  hand,  and  the  field  notes  and  plat 
as  recorded,  on  the  other.  In  such  a  case  the  law  seems  to 
be  well  settled  that  the  survey  upon  the  ground  as  ascer- 
tained by  monuments  then  made  to  mark  the  boundaries  of 
the  lots  is  controlling,  and  the  paper  plat  and  field  notes 
must  give  way  thereto.  Boot  v.  Town  of  Cincinnati,  87 
Iowa,  204;  Bradstreet  v.  Dunn,  65  Iowa,  248;  Ufford  v. 
Wilkins,  33  Iowa,  110;  McDani-els  v.  Mace,  47  Iowa,  510. 
To  the  same  effect  see  Olson  v.  City  of  Seattle,  80  Wash. 
687  (71  Pac.  201);  O'Farrel  v.  Harney,  51  Cal.  125; 
Hoist  V.  Streitz,  16  Neb.  249  (20  K  .W.  308) ;  Flynn  v. 
Glenny,  51  Mich.  580  (17  N.  W.  65) ;  Marsh  v.  Mitchell, 
25  Wis.  706;  Tumhull  v.  Schroeder,  29  Minn.  49  (11  N. 
W.  147) ;  Burke  v.  McCowen,  115  Cal.  481  (47  Pac.  367) ; 
Morrow  v.  Whitney,  95  U.  S.  551  (24  L.  Ed.  456). 

The  defendants  do  not  controvert  the  legal  propositions 
here  involved.  Their  main  contention  is  that  the  evidence 
fails  to  identify  the  stakes  in  question  as  being  the  monu- 
ments made  upon  the  ground  at  the  original  survey.  The  case 
here  is  therefore  made  to  turn  upon  this  question  of  fact 
The  trial  court  held  the  evidence  sufficient  in  that  regard. 
From  a  careful  reading  of  the  evidence  we  also  reach  the 
conclusion  that  the  identity  was  sufficiently  proved.  It  is 
true  that  there  is  no  specific  identification  by  any  witness 
who  saw  the  stakes  at  the  time  of  the  original  survey.  But 
it  is  not  legally  necessary  that  the  proof  of  the  identity 
should  be  in  that  form.     It  is  undisputed  that  the  engineer 
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Dickenson  made  the  original  survey  upon  the  ground  by 
netting  stakes  one  hundred  feet  apart  to  indicate  the  bound- 
aries of  six  one  hundred-foot  lots.  In  each  case,  the  divid- 
ing line  was  to  run  due  west  from  such  indicated  point,  and 
parallel  with  the  avenues.  Dickenson  also  made  the  resur- 
vey  in  1909  from  his  original  field  notes,  and  thereby  dis- 
closed the  discrepancy  if  discrepancy  there  was.  He  then 
saw  the  stakes  upon  which  plaintiff  and  others  relied.  As 
a  witness  he  would  neither  affirm  nor  deny  whether  such 
stakes  were  those  that  were  set  by  him  in  1902.  If  they  were, 
they  were  not  located  where  he  intended  to  place  them.  In 
other  words,  they  were  not  located  in  accordance  with  his 
field  notes.  In  placing  the  stakes  originally  he  intended  to 
place  them  in  accord  with  the  notes  and  paper  plat.  If,  in  fact, 
he  placed  them  otherwise,  it  was  a  mistake  on  his  part.  Of 
necessity  he  could  not  know  that  he  made  this  mistake; 
otherwise  he  would  not  have  made  it.  The  fact,  therefore, 
that  the  plaintiff  failed  to  show  the  identity  of  the  stakes, 
or  the  occurrence  of  a  mistake  by  the  testimony  of  this  wit- 
ness, is  not  very  significant.  This  remark  is  not  intended 
to  reflect  upon  the  witness.  On  the  contrary,  his  testimony 
impresses  us  as  entirely  candid.  One  of  the  earliest  persons 
to  buy  and  improve  in  this  locality  was  the  witness  Town- 
send.  This  was  in  1905,  and  before  the  improvement  of 
Thirty-Sixth  street  or  either  avenue.  He  then  intended 
to  buy  upon  the  west  side  of  Thirty-Sixth  street  He  looked 
at  every  lot  on  that  side  of  the  street,  and  ascertained  its 
supposed  boundaries.  At  the  supposed*  southeast  cor- 
ner of  lot  22  he  found  a  stake,  and  a  succession 
of  stakes  one  hundred  feet  apart  from  there  to 
University  avenue.  Due  east  from  each  one  of  these  stakes 
on  the  east  side  of  Thirty-Sixth  street  was  a  corresponding 
stake  marking  the  boundaries  on  that  side.  He  later  bought 
a  lot  on  the  east  side  of  the  street  and  has  occupied  it  ever 
since.     He  has  been  familiar  ever  since  with  the  location 

of  the  stakes  which  he  discovered  in  1905.     From  1905 
Vol.  157  Ia. — 16. 
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down  to  the  present  time,  the  evidence  of  identity  is  abund- 
ant. The  stakes  and  locations  relied  upon  by  plaintiff  and 
others  are  the  same  as  those  ascertained  by  Townsend.  They 
are  located  due  west  of  similar  stakes  one  hundred  feet 
apart  on  the  east  side  of  Thirty-Sixth  street  The  fact 
that  other  stakes  are  found  also  which  indicate  smaller  sub- 
divisions  of  the  original  lots  does  not  affect  the  question. 
Their  location  was  determined  by  mere  measurement  from 
the  original  one  hundred-foot  points.  These  stakes  were  uni- 
versally accepted  by  all  parties  in  interest  as  representing  the 
original  survey  until  the  survey  of  1909.  The  record  dis- 
closes no  apparent  advantage  to  be  gained  by  any  one  by  a 
shifting  of  the  location  of  these  stakes.  So  far  as  appears, 
every  owner  is  in  possession  of  the  appropriate  dimensions 
indicated  by  the  plat,  and  this  includes  the  defendants  who 
are  in  possession  of  a  little  more  than  fifty  feet  Their  con- 
tention at  this  point,  however,  is  that  their  possession  is  an 
encroachment  of  four  feet  upon  Cottage  Grove  avenue,  and 
that  they  hold  such  possession  by  sufferance,  and  not  by 
right  The  evidence  shows  that  the  south  stake  ascertained 
by  Townsend  purporting  to  be  the  southeast  comer  of  lot  22 
was  actually  located  at  the  southeast  comer  of  defendants' 
present  location.  It  does  appear  that  Cottage  Grove  avenue 
at  this  point  is  only  approximately  sixty-two  feet  wide, 
whereas  it  is  supposed  to  be,  according  to  the  plat,  sixty-six 
feet  wide.  The  defendants'  sidewalk  apparently  encroaches 
upon  the  platted  street,  approximately  four  feet  beyond  the 
ordinance  provision.  But  such  sidewalk  as  actually  laid  is 
nevertheless  in  a  straight  line  with  its  extensions  east  and 
west  It  is  a  somewhat  inexplicable  peculiarity  of  the  situa- 
tion that  the  sidewalk  between  Thirty-Fifth  and  Thirty- 
Seventh  streets  encroaches  upon  the  width  of  Cottage  Grove 
avenue,  and  that  such  encroachment  is  the  result  of  keeping 
such  sidewalk  in  a  straight  line  with  its  extensions  east  and 
west.  In  other  words,  east  of  Thirty-Fifth  street  and  west 
of  Thirty-Seventh  street.  Cottage  Grove  avenue  is  sixty- 
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six  feet  wide.  The  sidewalk  is  laid  at  such  points  one 
foot  south  of  the  lot  line  according  to  ordinance.  Begin- 
nings however,  at  any  point  in  the  sidewalk  east  of  Thirty- 
Fifth  street  and  extending  the  same  west  in  a  straight  line, 
it  encroaches  upon  the  avenue  as  platted  between  Thirty- 
Fifth  and  Thirty-Seventh  streets.  The  sidewalk  as  actu- 
ally laid  between  Thirty-Sixth  and  Thirty-Seventh  streets  is 
laid  in  such  straight  line,  and  yet  is  five  feet  south  of  the 
lot  line  of  22  as  claimed  by  defendants,  or  one  foot  south 
of  such  line  as  claimed  by  plaintiff.  If  the  sidewalk  were 
removed  to  its  proper  location  as  contended  for  by  defend- 
ants, it  would  be  four  feet  out  of  line  with  the  sidewalk 
which  is  properly  located  east  of  Thirty-Fifth  street  and 
west  of  Thirty-Seventh.  Such  a  change  of  location  would 
give  to  Cottage  Grove  avenue  its  full  width  of  sixty-six  feet, 
but  it  would  also  throw  its  north  boundary  out  of  line  for 
the  two  blocks  mentioned.  Cottage  Grove  avenue  has  been 
fully  improved  with  paving,  gutters,  curb,  and  parking,  and 
these  improvements  have  been  adapted  to  the  encroachment, 
if  such  it  is.  If  the  monuments  upon  the  ground  are  con- 
trolling as  to  the  property  owners,  there  is  nothing  in  this 
record  to  indicate  that  they  are  not  likewise  controlling 
upon  the  city.  In  this  view,  the  mistake  or  discrepancy, 
if  any,  has  operated  equitably  upon  all.  It  does  not  ap- 
pear that  any  property  owner  has  been  deprived  of  any 
dimension  or  suffered  in  location.  The  sum  of  the  whole 
trouble  seems  to  be  that  there  is  a  loss  of  width  to  Cottage 
Grove  avenue,  and  a  gain  to  University  avenue. 

We  think  the  monuments  or  stakes  upon  the  ground 
are  sufficiently  proved  to  have  been  a  part  of  the  original 
survey,  and  that  they  must  accordingly  control. 

We  reach  the  conclusion  upon  the  whole  case,  therefore, 
that  the  decree  of  the  trial  court  was  right,  and  it  is  accord- 
ingly,— Affirmed. 
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ROBEBT   B.    COIXEEB   Y.    McCuimC-MABSHAIX    CONSTBITC- 

Tioir  Com PAKY,  Appellant. 

Matter  and  lervant:    negligence:    assumfhon  of  risk.    An  inex- 

1  perienced  employee  directed  to  assist  in  riveting  the  steel  frame 
of  a  building;  in  doing  which  he  was  required  to  lie  on  a  plank 
supported  by  two  beams  at  its  ends  and  was  thus  suspended  about 
twenty  feet  above  the  ground,  can  not  be  held  as  matter  of  law  to 
have  been  guilty  of  contributory  negligence,  or  to  have  assumed 
the  risk  of  the  plank  being  moved  by  blows  of  the  riveters  so  as  to 
slip  off  the  beams ;  it  not  appearing  that  his  attention  was  called  to 
the  fact  that  the  blows  might  have  that  effect,  or  that  the  plank 
would  slip  or  was  slipping,  and  when  from  his  position  he  could 
not  well  observe  that  fact 

Same:     coNnuBuitmy  negligence:     iNsnucnoN.     Where  the  court 

2  clearly  instructed  that  for  plaintiff  to  recover  he  must  prove  that 
he  did  not  contribute  to  his  injuries  by  his  own  negligence,  the 
further  instructions  relative  to  the  defendant's  liability,  that  if  its 
negligence  was  the  proximate  cause  of  or  "contributed''  to  plain- 
tiff's injuries,  etc.,  was  not  erroneous  because  of  the  use  of  the 
word  ''contributed"  rather  than  "caused,"  and  might  therefore 
have  led  the  jury  to  understand  that  the  plaintiff  could  recover 
notwithstanding  his  own  negligence. 

Same:  assumption  of  risk:    insthuction.    An  employee  must  have 

3  fully  appreciated  his  danger,  or  by  the  exercise  of  reasonable  care 
should  have  known  the  danger,  before  he  can  be  charged  with  an 
assumption  of  the  risks  of  his  employer's  negligence;  and  an 
instruction  on  the  subject  was  not  erroneous  because  stating  that 
he  must  have  appreciated  the  full  extent  of  the  danger,  as  full 
extent  means  no  more  than  full  appreciation. 

Appeal   from   Scott   Di^rict    Court. — ^Hon.    Wm.    Thbo- 

PHiLTjs,  Judge. 

Monday,  ^N'oyembeb  18,  1912. 
Suit  to  recover  damages  for  a  personal  injury.   Verdict 
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and  judgment  for  the  plaintiff.     The  defendant  appeals. — 
A.ffiTmed. 

Lane  &  Waterman,  for  appellant 

Ely  £  Bush,  for  appellee. 

« 
Shsbwik,  J. — The  plaintiff  was  employed  by  the  de- 
fendant as  a  common  laborer  about  a  steel  frame  building 
that  defendant  was  constructing.  The  plaintiff  worked  on 
the  ground  about  the  building  for  a  few  days,  when  the 
foreman  sent  him  up  on  the  frame  to  ^^uck"  rivets.  Buck- 
ing rivets  is  done  with  a  'Molly  hammer/'  a  tool  that  has 
a  heavy  head,  and  a  handle  about  four  feet  long  that  oper- 
ates as  a  lever,  when  pressed  down,  and  holds  the  head  of 
the  hammer  against  the  head  of  the  rivet,  while  a  man 
with  a  sledge  strikes  the  other  end  of  the  rivet  to  form  a 
head  there.  The  place  where  plaintiff  was  put  to  work 
was  about  twenty-two  feet  above  the  ground.  To  do  this 
work  he  had  to  lie  down  on  a  plank  that  was  between  six 
and  seven  feet  long  that  was  laid  across  two  steel  beams 
that  run  at  an  angle  and  met  at  the  place  where  the  rivets 
were  driven.  The  plank  extended  over  each  of  the  beams 
about  one  foot  and  a  half.  There  were  from  three  to  six 
rivets  driven  at  each  place,  and  it  took  about  fifteen  blows 
of  the  sledge  to  finish  one  rivet  The  riveters  moved  from 
place  to  place  on  the  building,  and  there  had  been  two  or 
three  changes  of  place  after  plaintiff  went  to  work  and 
before  he  was  injured.  The  plank,  on  which  plaintiff  lay 
while  holding  the  dolly  hammer,  was  moved  along  by  the 
vibration  caused  by  the  blows  of  the  sledge,  and  it  fell, 
carrying  the  plaintiff  with  it.  There  were  no  cleats  or  other 
obstructions  on  the  under  side  of  the  plank;  nor  was  it 
fastened  to  the  beams  in  any  way.  The  plaintiff's  work 
and  position  were  such,  while  rivets  were  being  driven,  as 
to  render  it  almost  impossible  for  him  to  watch  the  posi- 


246      CoLuis  V.  McClistic-Mabshaxi.  Co.     [157  Iowa 

tion  of  the  plank,  and  he  had  nodiing  to  do  with  changing 
the  plank  from  place  to  place. 

Appellant  contends  that  the  judgment  should  not  be 
allowed  to  stand,  because  the  rerdict  is  not  supported  bj 
the  evidence,  and  because  plaintifF  was  guilty  of  contribu- 
tory negligence,  and,  knowing  that  the  blows 


rAMTi         ^of  the  sledge  would  move  the  plank,  assumed 


jj[»"p«»«  ^   that  risk.     It  can  not  be  said,  as  a  matter 

of  law,  that  the  plaintiff  assumed  the  risk 
of  the  slipping  of  the  plank  because  of  the  blows  of  the 
sledge,  or  was  guilty  of  contributory  n^ligence.  The  record 
does  not  show  conclusively  that  plaintiff  knew  that  the 
Mows  of  the  sledge  would  cause  the  plank  to  slip  length- 
wise to  such  an  extent  as  to  result  in  its  fall.  While  the 
average  man,  without  experience,  would  undoubtedly  know 
that  such  blows  would  have  a  tendency  to  jar  the  plank,  it 
would  not  necessarily  follow  that  all  would  understand  that 
the  effect  would  be  to  move  the  plank  in  such  direction  as 
to  cause  it  to  f alL  It  does  not  appear  that  plaintiff's  atten- 
tion was  ever  called  to  the  fact  that  the  plank  would  creep, 
or  that  it  was  creeping,  although  it  does  appear  that  those 
who  were  familiar  with  the  work  knew  that  the  work  of 
riveting  would  cause  the  plank  to  creep,  unless  it  wlis  fas- 
tened in  some  way.  These  questions  were  for  the  jury,  and 
the  court  properly  refused  to  direct  a  verdict  for  the  defend- 
ant. 

The  court  instructed  that  to  entitle  plaintiff  to  recover  he 
must  prove  that  the  defendant  was  negligent  as  charged,  and 
that  such  negligence  was  the  cause  of  plaintiff's  injuries,  and, 
a.  Same:  contrib-  further,  that  the  plaintiff  himself  did  not  con- 

JSS:"^^      tribute  to  such  injuries  by  his  own  n^ligence. 

■tructioiL  rpjj^  court  iustructcd  as  follows :  "If  you  should 

ffnd  that  the  defendant  was  guilty  of  negligence  as  charged, 
you  should  then  proceed  and  determine  whether  such  negli- 
gence was  the  proximate  cause  of  or  contributed  to  the  plain- 
tiff's injuries;  and  if  not  such  proximate  cause,  or  con- 
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tributed  to  such  injuries,  jou  need  not  proceed  any  farther 
with  your  deliberations,  and  in  that  event  your  verdict  must 
be  for  the  defendant.  If  you  should  find  that  the  defend- 
ant was  guilty  of  negligence  as  charged,  and  also  that  such 
negligence  was  the  proximate  cause  of  or  contributed  to 
the  plaintiffs  injuries,  you  should  then  proceed  to  ascertain 
and  determine  the  amount  of  plaintiff's  damages  by  reason 
of  such  injuries,  provided  the  plaintiff  had  not  been'  guilty 
of  negligence  contributing  to  such  injuries;  and  provided, 
further,  you  do  not  find  that  plaintiff  assumed  the  risks 
and  dangers  of  the  work  as  hereinafter  explained.'' 

Appellant  complains  of  these  instructions,  because  the 
jury  was  told  therein  that  the  defendant  was  liable  if  its 
n^ligence  contributed  to  plaintiff's  injuries.  There  was 
an  unfortunate  use  of  language  in  these  two  instructions; 
but^  taking  the  charge  as  a  whole,  we  think  the  jury  could 
not  have  understood  that  the  plaintiff  could  recover,  not- 
withstanding negligence  of  his  own  contributing  to  his 
injuries.  Jurors  of  average  intelligence  understand  that 
no  liability  exists  where  the  defendant  is  not  at  fault,  and 
understand  equally  as  well  that  no  liability  exists  where  the 
injured  party  is  partly  to  blame  for  the  accident.  And  in 
this  case  the  jury  could  not  fail  to  understand  that  there 
could  be  no  recovery  by  plaintiff  if  he  had  been  guilty  of 
negligence  contributing  to  his  injuries;  and  this  for  the 
reason  that  the  court  had  given  that  positive  instruction. 
And  such  being  the  case  we  think  the  jury  must  have  under- 
stood  that  the  word  '^contributed"  as  used  in  the  two  instruc- 
tions meant  ^'caused"  simply. 

In  the  seventeenth  instruction  the  jury  was  told  that 
before  an  employee  can  be  held  to  have  assumed  the  risk 
of  the  employer's  negligence,  "it  must  be  shown  by  the  pre- 
Samb:  ponderance  or  greater  weight  of  the  evidence 

ofriJK*****        *^*^  ^®  knew  and  appreciated  the  danger  to 
inrtruction.        ^j^j^j^  j^^  ^^  subjoctod,  or  that  by  the  exer- 
cise of  ordinary  care  he  would  have  known  the  danger  and 
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appreciated  the  extent  thereof."  !N'o  complaint  is  made  of 
the  instruction  so  far;  but  following  the  language  quoted 
ahovBy  and  in  the  same  instruction^  the  court  said:  ''The 
doctrine  or  defense  of  the  assumption  of  risk  of  this  kind 
involves  two  elements:  (1)  That  the  plaintiff  knew  and 
appreciated  the  full  extent  of  the  danger  to  which  he  was 
subjected;  and  (2)  that  he  voluntarily  put  himself  in  the 
way  of  that  danger."  Appellant  says  that  this  part  of  the 
instruction  made  the  assumption  of  risk  depend  on  the  fact 
that  the  plaintiff  knew  and  appreciated  the  full  extent  of 
his  danger.  In  Huggard  v.  Refining  Co.,  132  Iowa,  724, 
we  said  that,  generally  speaking,  full  appreciation  of  the 
danger  is  necessary,  and  we  think  that  the  correct  rule, 
because  the  authorities  generally  hold  that  there  can  be  no 
assumption  of  risk,  unless  the  party  knows  of  and  appreci- 
ates the  danger,  or  in  the  exercise  of  reasonable  care  should 
know  the  danger,  and  a  party  can  not  be  said  to  appreciate 
danger  when  he  is- only  partially  sensible  of  it  The  instruc- 
tion criticised  here,  while  it  uses  the  words  "fuU  extent," 
can  mean  nothing  more  than  full  appreciation  of  the  danger, 
and,  as  so  construed,  it  was  not  erroneous. 

Error  is  predicated  on  rulings  on  defendant's  objections 
to  certain  testimony;  but  no  siich  prejudice  appears  as  would 
warrant  a  reversal.     The  judgment  is, — Affirmed. 


State  of  Iowa  v.  C.  W.  and  Lui-u  Johnson. 

Intoxicating  liquors:  seizure:  eviixence.  Where  it  appeared  that 
defendants  kept  a  restaurant  and  grocery  store,  occupying  the  same 
building  as  a  residence,  and  that  a  barrel  of  beer  belonging  to  them 
was  kept  in  the  grocery  department,  a  prima  facie  case  was  made 
authorizing  seizure  of  the  beer,  as  having  been  kept  for  unlawful 
sale;  and  the  question  of  whether  the  beer  was  owned  and  kept 
by  defendants  for  their  personal  use  was  for  the  jury,  under  the 
evidence,  and  the  order  discharging  the  defendants  and  exonerating 
the  bond  was  erroneous. 
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Appeal  from  Polk  District  Court. — Hon.  W.  H.  MoHenby, 

Judge. 

Tuesday,  Novembbb  19,  1912. 

In  proceedings  instituted  before  a  justice  of  the  peace 
of  Polk  county  for  the  condemnation  and  destruction  of  a 
barrel  of  beer,  alleged  to  have  been  kept  by  defendants  for 
sale  in  violation  of  law,  the  justice  ordered  that  said  prop- 
erty be  condemned  and  destroyed.  On  appeal  to  the  district 
court,  the  case  was  taken  from  the  jury,  after  the  intro- 
duction of  the  evidence,  and  the  defendants  were  discharged ; 
the  sheriff  being  ordered  to  return  the  liquor  seized  to  the 
defendants.  From  this  order,  the  plaintiff  appeals. — 
Reversed, 

Oeorge  Cosson,  Attorney  Gteneral,  and  John  Fletcher, 
Assistant  Attorney  Gleneral  for  the  State. 

Ko  appearance  for  appellee. 

Peb  Cubiam. — The  evidence  received  for  the  state 
tended  to  show  that  defendants  were  running  a  restaurant 
and  grocery  store,  residing  in  the  same  building,  ^and  that 
the  liquor  seized  was  the  property  of  defendants  and  kept 
in  the  grocery  store.  By  Code,  section  2427,  it  is  provided 
that  ^^the  finding  of  intoxicating  liquors  in  the  possession 
of  one  not  legally  authorized  to  sell  or  use  the  same,  ex- 
cept in  a  private  dwelling  house  which  does  not  include 
or  is  not  used  in  connection  with  a  tavern,  public  eating 
house,  restaurant,  grocery  or  other  place  of  public  resort, 
or  the  finding  of  the  same  in  unusual  quantities  in  a  private 
dwelling  house  or  its  dependencies  of  any  person  keeping 
a  tavern,  public  eating  house,  grocery  or  other  place  of  pub- 
lic resort,  shall  be  presumptive  evidence  that  such  liquors 
are  kept  for  illegal  sale."     By  Code,'  sections  2413-2416, 
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it  is  provided  lihat  intoxicating  liquor  kept  for  illegal  sale 
majy  in  a  proper  proceeding,  be  seized,  condemned,  and 
destroyed. 

The  evidence,  therefore,  made  out  a  prima  facie  case 
for  the  condemnation  of  the  liquor  seized,  and  the  question 
of  fact,  as  to  whether  the  evidence  tending  to  show  that  the 
liquor  was  owned  and  kept  for  the  personal  use  of  defend- 
ants was  sufficient  to  overcome  the  prima  facie  case  made 
out  for  the  prosecution,  was  for  the  jury.  The  ruling  of 
the  court,  taking  the  case  from  the  jury,  was  therefore 
erroneous  as  a  matter  of  law,  in  denying  to  the  evidence 
for  the  prosecution  the  presumptive  force  given  to  it  by 
the  statute.  Although  we  find  that  the  court  erred,  as  a 
matter  of  law,  in  its  ruling  taking  the  case  from  the  jury, 
we  have  no  authority  to  reverse  the  judgment  on  that 
ground.  Having  pointed  out  the  error  committed  by  the 
lower  court,  we  have  performed  the  function  delegated  to 
us  on  appeal  by  the  state  in  a  criminal  case.  See  Code, 
section  5463. 

The  decision  of  the  lower  court,  discharging  the  defend- 
ants and  exonerating  their  bond,  and  directing  the  return 
of  the  liquor  seized  to  the  defendants,  is  affirmed;  but  the 
ruling  of  the  court  directing  a  verdict  for  the  defendants 
is, — Reversed. 


J.  T.  Cheny  and  T.  F.  Flaherty  v.  The  City  of  Fobt 

DoDOE,  Appellant. 

Municipal  corporations:  stseet  improvement:  change  in  flan: 
I  assessments:  objections.  Under  the  statutes  relating  to  special 
assessments  for  street  improvement,  the  question  of  whether  a 
variance  between  the  improvement  as  made  and  that  contem- 
plated by  the  preliminary  proceedings  is  sufficient  to  avoid  a  special 
assessment,  should  be  raised  by  objection  before  the  council  and 
upon  appeal  from  its  action  to  the  court.  The  mere  fact  of  such 
a  variance,  not  affecting  the  substantial  character  of  the  improve- 
ment, will  not  deprive  the  council  of  jurisdiction  to  make  the 
assessment. 
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Same.    Where  a  street  improvement  as  made  does  not  materially  affect 

2  the  convenient  use  of  the  street  by  a  property  owner,  or  deprive 
it  of  substantial  value  to  him,  he  can  not  for  the  first  time  on 
s^peal  raise  the  objection  that  the  improvement  was  not  as  con- 
templated by  the  proceedings  of  the  council. 

Same.    Property  owners  have  a  right  to  the  use  of  an  abutting  street 

3  for  any  proper  purpose  in  connection  with  their  business,  and  the 
availability  of  its  improvement  for  such  future  use  may  be  con- 
sidered on  the  question  of  whether  a  special  assessment  for  that 
purpose  exceeds  the  benefits;  but  a  mere  departure  from  the 
original  plan,  not  affecting  the  substantial  character  of  the  im- 
provement so  as  to  render  the  contract  under  which  it  was  made 
invalid,  will  not  justify  an  annulment  of  the  entire  assessment 

Appeal  from  Webster  District  Court. — ^How.   Chablbb  E. 

Albbook^  Judge. 

Tuesday,  Novembeb  19,  1912. 

The  plaintiffs  filed  before  the  city  council  of  Ft 
Dodge  their  objections  to  a  special  assessment  on  their 
property  for  a  street  improvement.  Thereupon  the  city 
council  reduced  the  assessment  from  $734  to  $500,  and 
from  the  action  of  the  council  in  confirming  the  assessment 
in  the  latter  amount  the  plaintiffs  appealed  to  the  district 
court  and  filed  a  petition  in  equity  renewing  the  objec- 
tions made  before  the  council,  specifying  other  objections 
to  the  assessment,  and  praying  that  said  assessment  be 
declared  unwarranted,  illegal  and  void,  and  that  it  be 
annulled.  After  hearing  the  case  on  its  merits,  the  court 
held  that  the  city  did  not  have  lawful  right  or  authority 
to  make  or  levy  the  assessment,  for  the  reason  that  the  im- 
provement, as  actually  constructed,  did  not  comply  with 
the  specifications  and  contract  therefor,  and  was  materially 
and  radically  different  from  the  improvement  provided  for 
in  the  preliminary  proceedings  and  contract;  and  the  court 
thereupon  decreed  that  the  entire  assessment  be  annulled, 
set  aside,  and  canceled.  From  this  decree,  the  defendant 
appeals. — Reversed. 
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MUeheU  dt  Fitzpatriek,  for  appellant 

Healy,  Bwmquid  &  Thomas,  for  appellees. 


McCuuc^y  C.  J. — ^By  preliminary  proceedings  in  every 
respect  r^nlar  and  valid,  so  far  as  this  record  discloses, 
the  council  of  the  defendant  city  ordered  the  paving  of 
Seventeenth  street  in  that  city  from  Twelfth  Avenue  South 
to  Third  Avenue  North,  according  to  plans  and  specifica- 
tions calling  for  a  douhle  roadway  from  Twelfth  Avenue 
South  to  Fifth  Avenue  South,  each  roadway  sixteen  feet 
in  width,  with  a  parking  in  the  center  of  the  street  thirteen 
feet  in  width,  and  a  single  roadway  thirty  feet  in  width 
from  Fifth  Avenue  South  to  Third  Avenue  North*  A 
contract  was  let  for  the  laying  of  this  paving  in  accordance 
with  these  plans  and  specifications  at  a  specified  price  per 
square  yard. 

After  the  contract  was  let,  two  petitions  were  presented 
to  the  city  council,  signed  by  all  the  owners  of  property 
abutting  on  Seventeenth  street  between  Fifth  Avenue  South 
and  Third  Avenue  North,  except  the  plaintiffs,  asking  that 
the  plan  of  paving  that  portion  of  the  street  be  changed 
and  that  between  these  limits  the  street  be  boulevarded  in 
the  same  manner  as  the  portion  of  the  street  south  of  Fifth 
Avenue  South;  that  is,  that  between  the  limits  prescribed 
there  be  a  double  roadway  of  sixteen  feet  in  width,  with 
parking  thirteen  feet  in  width  along  the  middle,  except 
at  street  and  alley  intersections.  The  city  council  adopted 
a  resolution  granting  the  prayer  of  the  petitions,  subject 
to  the  written  approval  and  consent  of  the  contractor. 
Although  the  contractor  did  not  file  a  written  consent  to 
this  modification  of  the  contract,  he  did,  in  fact,  orally, 
before  the  city  council,  accept  sucli  modification,  and  he 
proceeded  to  construct  the  entire  pavement  in  accordance 
with  the  plans  and  specifications,  with  the  modification 
above  indicated. 
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After  the  completion  of  the  pavement  and  within  the 
time  provided  by  law,  plaintiffs  presented  to  the  city  coim- 
cil  in  due  form  their  objections  to  the  assessment  on  their 
property,  which  abuts  on  Seventeenth  street  north  of  Fifth 
Avenue  South,  with  a  frontage  of  one  hundred  and  sixty-five 
feet,  specifying  various  grounds  of  objection,  some  of  which 
are  not  now  insisted  upon.  The  objections  pertinent  to 
the  controversy  as  now  presented  were  that  the  pavement, 
as  constructed  with  double  roadway  and  parking  in  the 
center,  was  a  different  improvement  from  that  provided 
for  in  the  preliminary  proceedings  and  contract,  which  con- 
templated a  single  roadway  thirty  feet  in  width,  and  that 
the  improvement,  as  thus  constructed,  was  unauthorized; 
and,  further,  that  on  account  of  the  change  in  plan  the  best 
results  from  bidders  were  not  obtained  for  the  improve- 
ment as  constructed,  and  the  contract  price  was  far  in 
excess  of  what  it  would  have  been  had  the  city  proceeded 
under  the  original  plan.  The  last  objection  is  not  now 
urged,  and  there  is  nothing  in  the  record  to  support  it.  It 
appears  that  after  the  filing  of  these  objections  the  city 
council  reduced  the  assessment  on  plaintiff's  property  from 
$734  to  $500,  and  that  this  reduction  was  more  than  suffi- 
cient to  cover  the  increased  cost  of  the  pavement  in  front 
of  plaintiffs'  property  resulting  from  the  construction  of 
two  roadways  each  sixteen  feet  in  width,  instead  of  one 
roadway  thirty  feet  in  width. 

In  their  petition  filed  in  the  district  court  on  appeal 
from  the  action  of  the  council  in  overruling  their  objec- 
tions to  any  assessment  being  made  on  their  property,  the 
I.  Municipal  objections  before  the  coimcil  were  amplified ; 
street  improve-   but  the  Substantial  complaint  was  still  that 

ment:  change 

in  plan:  assess-   tbc   pavcment,    as   constructcd,   was   not   the 

ments:   objec-  r  7  ^    /  ^ 

tions.  one   contracted   for  or  provided   for   in  the 

preliminary  proceedings,  and  that  the  assessment  was  there- 
fore void  and  nonenforceable,  with  the  prayer  that  the  as- 
sessment to  plaintiffs  on  account  thereof  be  annulled. 
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The  statutory  provision  as  to  objections  found,  in  the 
Code,  is  as  follows:  ''Sec  824.  All  objections  to  errors, 
irregularities  or  inequalities  in  the  making  of  said  special 
assessments,  or  in  any  of  the  prior  proceedings  or  notices, 
not  made  before  the  council  at  the  time  and  in  the  manner 
herein  provided  for,  shall  be  waived  except  where  fraud 
is  shown.*' 

There  is  also  a  provision  in  the  Code,  relating  to 
appeals  from  the  council  in  such  cases,  as  follows:  ^^Sec 
839.  Any  person  a£Fected  by  the  levy  of  any  special  assess- 
ment provided  for  in  this  chapter  may  appeal  therefrom 
to  the  district  court  within  ten  days  from  the  date  of  such 
levy,  by  serving  written  notice  thereof  upon  the  mayor  or  clerk 
and  filing  a  bond  for  costs,  to  be  fised  and  approved  by 
either  of  said  officers.  Upon  such  appeal,  all  questions 
touching  the  validity  of  such  assessment,  or  the  amount 
thereof,  and  not  waived  under  the  provisions  of  this  chap- 
ter, shall  be  heard  and  determined.  The  appeal  shall  be 
tried  as  an  equitable  action,  and  the  court  may  make  such 
assessment  as  should  have  been  made,  or  direct  the  making 
of  such  assessment  by  the  council.  The  costs  of  the  appeal 
shall  be  taxed  as  in  other  actions.'' 

In  1900  the  General  Assembly  enacted  an  additional 
statute,  relating  to  special  assessments  (28  G.  A.,  c.  29), 
requiring  that  such  assessments  shall  be  in  proportion  to 
the  special  benefits  conferred  upon  the  property  thereby, 
and  not  in  excess  of  such  benefits,  and  not  in  excess  of 
twenty-five  per  centum  of  the  actual  value  of  the  property  at 
the  time  of  the  levy ;  and,  further,  that  the  excess  of  the  cost 
over  the  special  assessment  which  may  be  levied  on  abutting 
property  shall  be  paid  out  of  the  general  fund  of  the  city. 
In  this  statute  sections  824  and  839  of  the  Code,  above 
quoted,  are  reaffirmed  as  applicable  to  all  special  assess- 
ments, with  this  additional  provision,  that,  ''upon  appeal, 
the  court  shall  determine  all  questions,  including  that  of 
benefits  to  the  property  assessed." 
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Under  these  statutory  provisions  we  have  recently 
held  that  the  question  whether  the  variance  between  the 
improvement,  as  constructed,  and  that  provided  for  in  the 
preliminary  proceedings  is  sufficient  to  invalidate  the  assess- 
ment is  an  appropriate  matter  of  inquiry  for  the  city  coun- 
cil, and  that  the  mere  fact  of  such  variance,  without  regard 
to  its  materiality  and  extent,  does  not  deprive  the  council 
of  jurisdiction  to  make  the  assessment;  the  remedy  of  the 
property  owners  heing  by  objection  before  the  council  and 
by  appeal  from  its  action.  Shaver  v.  Turner  Improvement 
Co,,  155  Iowa,  492.  In  that  case  the  decisions  of  this 
court  particularly  relied  upon  for  appellee  are  reviewed, 
and  the  case  of  HubbeU  v.  Bennett,  130  Iowa,  66,  so  far 
as  it  was  therein  held  that  any  departure  from  the  plans 
and  specifications  under  which  the  contract  was  made  de- 
prived the  council  of  jurisdiction  to  levy  the  assessment, 
was  overruled. 

The  purpose  of  the  statutory  provisions  above  referred 
to  clearly  seems  to  have  been  to  relegate  the  property 
owner  to  his  remedy  by  objection  and  appeal  in  all  cases 
where  the  city  council  has  not  exceeded  its  jurisdiction; 
and  the  holding  of  the  Shaver  case,  just  cited,  is,  in  effect, 
that  in  the  case  of  a  mere  departure  from  the  plans  and 
specifications,  not  substantially  changing  the  nature  of  the 
improvement,  the  council  does  not  lose  jurisdiction  to  make 
assessment  for  the  improvement  as  constructed,  but  may, 
on  objections,  grant  the  property  owner  such  relief  as  he 
should  have,  and  that  on  appeal  the  district  court  may 
review  the  action  of  the  council  and  grant  the  relief  which 
should  have  been  granted  by  it 

The  objections  to  the  assessment  presented  by  plaintiffs 
to  the  city  council  and  on  appeal  to  the  lower  court  were 
predicated  upon  the  contention  that  any  departure  from 

the    plans    and    specifications    rendered    the 

attempted   assessment   against   plaintiffs    for 

the  improvement  illegal  and  void.    It  was  not  objected  that 
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the  boulevarding  of  the  street,  departing  in  that  respect 
from  the  plans  and  specifications,  so  far  as  they  covered 
the  improvement  of  Seventeenth  street  in  front  of  plaintiffs' 
property,  rendered  the  nse  of  the  street  less  convenient  to 
plaintiffs,  or  deprived  it  of  substantial  value  to  them.  It 
is  conceded  that  the  street  has  been  paved,  and  that  the 
council  might  originally  have  provided  for  such  paving  as 
has  been  in  fact  constructed.  It  must  be  presumed  that 
the  paving  is  of  some  advantage  to  the  plaintiffs,  as  well 
as  to  the  other  abutting  property  owners.  If  the  benefit  is, 
on  account  of  the  peculiar  situation  and  use  of  plaintiffs' 
property,  less  than  the  amount  of  the  assessment,  such  ob- 
jection might  have  been  raised  and  determined  by  the  court 
on  appeal.  But  no  such  objection  was  made  until  it  is  now 
urged  in  this  court  that,  as  plaintiffs'  property  is  used  for 
business  purposes,  a  boulevarded  street  in  front  of  it  is 
less  convenient  that  a  single  paved  roadway,  such  as  was 
originally  contemplated.  If  such  objection  had  been  made, 
it  would  have  been  substantially  without  support  in  the 
evidence,  so  far  as  the  present  use  of  the  property  is  con- 
cerned; for  it  appears  that  before  the  pavement  was  con- 
structed the  building  on  plaintiffs'  property,  which  is  used 
for  manufacturing  purposes,  was  provided  with  loading 
platforms  on  a  cross  street  and  alley,  and  that  Seventeenth 
street  was  not  used  in  any  such  way  as  to  require  the 
turning  of  wagons  therein,  in  order  that  material  be  deliv- 
ered to  or  taken  from  the  building. 

Of  course,  the  plaintiffs  have  the  right  to  make  use 
of  the  street  for  any  proper  purpose  in  connection  with 
their  property,  and  the  availability  of  the  pavement,   as 

constructed,  for  future  use  in  connection  with 
such  property  may  be  weU  taken  into  account 
in  determining  whether  the  amount  of  the  assessment  ex- 
ceeds the  benefits  to  the  property  with  relation  to  such 
future  proper  use;  but  it  is  not  contended  that  the  benefits 
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from  the  payement,  as  constructed,  are  less  than  the  amount 
of  the  assessment 

The  plaintiffs  are  attempting  to  escape  any  assessment 
whatever  for  a  beneficial  improvement  in  front  of  their 
property  on  account  of  a  change  of  plan  made  by  the  city 
council,  which,  so  far  as  it  appears  from  this  record,  does 
not  deprive  the  improvement  of  its  beneficial  character, 
80  far  as  plaintiffs  are  concerned.  Plaintiffs  have  been 
relieved  by  the  council  of  the  additional  burden  imposed 
by  the  change  in  the  increase  of  the  number  of  square  yards 
of  paving  involved.  Had  the  plaintiffs  objected  that  by 
reason  of  the  boulevarding  of  the  street  the  improvement 
was  of  no  substantial  benefit  to  them,  they  might  have  been 
relieved  entirely  of  the  obligation  to  pay  for  it.  But  we 
are  unwilling  to  hold  that  a  mere  departure  in  plan,  not 
affecting  the  substantial  character  of  the  improvement,  and 
not  rendering  the  contract  under  which  it  was  made  invalid, 
will  justify  an  annulment  of  the  assessment  in  toio. 

The  conclusions  above  indicated  make  it  unnecessary 
that  we  discuss  the  question  whether  plaintiffs  are  estopped 
by  acquiescence  in  the  improvement  from  raising  the  ob- 
jection that  the  assessment  is  invalid. 

The  decree  of  the  trial  court  is  therefore, — Reversed. 


State  of  Iowa  v.  Joe  Sampson,  Appellant. 


law:  larceny:  former  jeopardy.  The  theft  of  several 
articles  at  one  and  the  same  time,  and  by  the  same  act,  is  an 
indivisible  crime,  even  though  the  articles  stolen  belong  to  different 
persons  and  the  takings  were  separated  by  a  brief  interval  of  time; 
and  punishment  for  the  theft  of  one  of  the  articles  is  a  bar  to  a 
subsequent  prosecution  for  the  theft  of  part  or  all  of  the  other 
articles.  In  this  action  conviction  for  simple  larceny  for  theft  of  a 
watc)i  from  one  of  defendant's  roommates  was  a  bar  to  a  subse- 
quent prosecution  for  larceny  from  the  dwelling,  based  on  the 
theft  of  money  from  another  roommate  at  the  same  time. 
Vol.  157  Ia. — 17. 
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At  former  prosecution  for  simple  larceny  was  be- 
.ssxs  of  the  peace,  and  the  latter  prosecution  was  upon  the 
^zccny  from  a  dwelling  house,  of  which  a  justice  would 
tcxisdiction ;  still  as  the  former  offense  was  included  in 
ckaige,  the  conviction  for  simple  larceny  was  a  bar  ta 
prosecution. 


vKSMcnoN.  Although  the  larceny  may  have  been  from  a 
a^  the  state  may  disregard  this  aggravating  circumstance 
«iK.  cterge  the  defendant  with  simple  larceny;  and  having  done 
^  V  «  in  no  position  to  question  the  validity  of  a  conviction  of 
•!«.  «*dfcBse  as  charged,  which  was  clearly  within  the  jurisdiction 
1  :^  court. 

frwn  Cerro   Oordo  District   Court. — ^Hon.   J.   F» 

Clyde,  Judge. 

Tuesday,  IN^ovembeb  19,  1912. 

Fboh  a  judgment  convicting  him  of  larceny  from  a 
jinlling  the  defendant  appeals. — Reversed. 

F.  A.  Ontjes,  for  appellant. 

Oeorge  Cosson,  Attorney  Gleneral,  and  John  Fletcher, 
Assistant  Attorney  General,  for  the  State. 

Ladd,  J. — ^The  accused,  with  Charles  Bergman  and 
Hans  Olson,  occupied  the  same  room  at  205  Hoyt  street, 
in  Mason  City,  and  had  done  so  for  several  weeks.  In 
the  evening  of  February  17,  1911,  he  retired  at  about  10 
o'clock,  and  the  others  shortly  afterwards,  and,  after  they 
had  fallen  asleep,  he  arose,  dressed,  and  seizing  Olson's 
watch  from  the  dresser  and  Bergman's  purse  containing 
$42  from  his  trunk,  departed.  He  was  subsequently 
arrested  and  two  informations  filed  with  a  justice  of  the 
peace,  the  one,  sworn  to  by  Olson,  charging  him  with  petit 
larceny  of  the  watch  and  the  other,  sworn  to  by  Bergman, 
alleging  the  larceny  of  the  money  from  a  dwelling.     He 
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pleaded  guilty  to  both  informations,  and  was  immediately 
sentenced  to  serve  a  term  of  thirty  days  in  the  county  jail 
on  the  former  charge,  and  bound  over  to  the  grand  jury  on 
the  latter,  and  was  later  indicted  for  the  offense  of  larceny 
from  a  dwelling  house.  When  put  on  trial,  he  pleaded 
his  conviction  of  larceny  of  the  watch  by  the  justice  as  a 
bar  to  his  prosecution  under  the  indictment.  On  this  issue, 
the  court  instructed  that,  "if  in  point  of  time  and  cir- 
cumstances the  taking  of  the  watch  and  money  was  done 
on  a  single  act  or  transaction,  then  there  was  but  one 
crime,  and  your  verdict  must  be  for  the  defendant  But, 
if  you  find  from  the  evidence  that  in  point  of  time  and 
circumstances  the  taking  of  the  watch  and  money  were 
done  as  separate  acts  and  transactions,  and  not  a  single 
act  or  transaction,  then  the  conviction  of  the  crime  of 
larceny  of  the  watch  would  not  bar  a  conviction  of  larceny 
of  the  money  described  in  the  indictment" 

Appellant  insists  that  no  such  issue  was  raised  by 
the  evidence,  and  in  this  we  concur.  The  taking  was  from, 
the  same  room,  and,  though  the  watch  was  stolen  from  the 

dresser   and   money   from  the   trunk,   these 
hrceny:  for^     wcro  parts  of  the   samc  transaction   perpe- 

mer  jeostardy.  _  r     r 

trated  at  the  same  time.  That  an  instant 
or  several  minutes  may  have  intervened  between  seizing 
the  watch  and  the  purse  can  make  no  difference  if  these 
were  a  part  of  the  same  transaction  wherein  the  accused 
carried  out  his  design  of  stealing  these  articles.  Nor  does 
the  circumstance  that  the  property  belonged  to  different 
persons  render  the  transaction  divisible  into  two  offenses. 
The  state  may  not  split  up  and  prosecute  separately  distinct 
parts  of  the  same  crime.  Undoubtedly,  many  authorities 
may  be  found  holding  that  where  a  man  simultaneously 
takes  two  or  more  articles  belonging  to  different  persons, 
even  though  at  the  same  tiuie,  he  may  be  separately  pros- 
ecuted for  the  taking  from  each  owner. 

In  State  v.   Thurston,  2  McMul.    (S.   C.)   382,   the 
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prisoner  stole  cotton  belonging  to  three  different  persons, 
and  the  conviction  of  larceny  in  ete&Ung  that  of  one  was 
held  not  to  be  a  bar  to  prosecution  for  theft  from  the 
others,  saying  "the  stealing  of  the  goods  of  different  persons 
is  always  a  distinct  felony,  or  may  at  least  be  so  treated 
by  the  solicitor,  if  in  his  discretion  he  thinks  proper  so 
to  do."  See,  also,  Commonwealth  v.  SuUivan,  104  Mass. 
653 ;  United  States  v.  Beerman,  5  Cranch,  420,  Fed.  Cas. 
Ko.  14,560.  Bnt  these  and  like  decisions  in  England 
bare  not  been  followed  generally  in  this  country.  In 
State  V.  Emery,  68  Vt  109  (34  Atl.  432,  54  Am.  St 
Rep.  878),  the  court  states  the  rules  sustained  by  the  dear 
wei^t  of  authority  as  follows:  "The  theft  of  several  articles 
at  one  and  the  same  time  and  place,  and  by  one  and  the 
same  act,  constitutes  but  one  indivisible  crime,  even  though 
the  articles  belong  to  different  owners;  and  the  judgment 
of  conviction  or  acquittal  of  the  theft  of  one  of  the  articles 
ife  a  bar  to  a  prosecution  for  the  theft  of  the  others.  A 
prosecution  and  conviction  or  acquittal  for  any  part  of 
a  single  crime  bars  any  further  prosecution  based  upon  the 
whole  or  a  part  of  the  same  crime.  It  is  equally  well 
settled  that  if,  on  the  same  expedition,  there  are  several 
distinct  larcenous  takings,  as  taking  the  goods  of  one  person 
at  one  place,  and  afterward  taking  the  goods  of  another 
person  at  another  place,  and  so  on,  as  many  crimes  are 
committed  as  they  are  several  and  distinct  takings."  In 
Lurton  v.  State,  7  Mo.  55  (37  Am.  Dec.  179),  the  larceny 
was  of  goods  belonging  to  Curie  and  Gibson,  and  instruc- 
tions embodying  the  above  principles  were  refused,  and 
'^''  was  held  to  be  error.  See,  also,  State  v.  Morphin,  37 
.  373.  In  State  v.  Hennessey,  23  Ohio  St.  339  (13 
.  Rep.  253),  conviction  was  reversed  on  the  same 
and;  the  court  saying:  "The  particular  ownership  of 
property  which  is  the  subject  of  a  larceny  does  not  fall 
bin  the  definition,  and  is  not  of  the  essence  of  the  crime. 
;  gist  of  the  offense  consists  in  feloniously  taking  the 
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property  of  another;  and  neither  the  legal  nor  the  moral 
quality  of  the  act  is  at  all  affected  hy  the  fact  that  the 
property  stolen,  instead  of  being  owned  by  one  or  by  two 
or  more  jointly,  is  the  several  property  of  different  persons. 
The  particular  ownership  of  the  property  is  charged  in  the 
indictment,  not  to  give  character  to  the  act  of  taking,  but 
merely  by  way  of  description  of  the  particular  offense." 
In  Hudson  v.  State,  9  Tex.  App.  151  (35  Am.  Eep.  732),  the 
prisoner  was  accused  of  the  theft  of  sl  gold  watch  of  Mrs. 
Humdall  taken  from  her  room,  and  pleaded  in  bar  a  con- 
viction of  the  theft  of  money  and  goods  of  her  son  taken 
from  another  room  in  the  same  house  on  the  same  night 
On  the  trial  the  prisoner  requested  the  court  to  instruct 
that,  ''when  a  variety  of  articles  are  stolen  at  the  same 
time  and  from  the  same  place  and  from  the  same  or  dif- 
ferent persons,  it  is  only  one  offense."  The  court  gave  the 
instruction,  with  this  qualification  added:  ''The  proof 
must  show,  before  the  jury  can  consider  a  transaction,  to 
constitute  only  one  offense,  that  the  articles  stolen  were 
in  possession  of  the  same  party  and  taken  from  the  same 
place  and  at  the  same  time,  and  if  any  reasonable  space  of 
time  elapses  between  the  taking  of  one  and  the  taking  of 
the  other  articles  or  they  are  taken  from  different  places, 
it  will  be  two  distinct  offenses."  The  court  disapproved 
of  the  modification,  saying,  in  conclusion,  that: 

In  order  to  avoid*  misapprehension,  it  may  be  well  to 
say  that,  when  various  articles  are  stolen  at  the  same  time 
and  place,  the  transaction  is  not  divisible,  but  is  one  trans- 
action, and  that  a  prosecution  for  the  theft  of  a  portion 
of  the  articles  so  taken  would  bar  a  prosecution  for  the 
theft  of  another  portion  of  the  same  articles,  whether  'the 
property  belonged  to  or  was  in  the  possession  of  the  same 
person  or  different  persons.  But  we  must  not  be  under- 
stood as  holding  that  the  different  articles  taken  from  dif- 
ferent persons  and  from  different  places,  as  from  different 
rooms  of  a  house  occupied  by  different  persons,  would 
necessarily  be  one  transaction;  but,  on  the  contrary,  that 
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property  thus  situated  would  on  proper  averments  and 
proof  support  different  prosecutions.  For  example,  if  a 
thief  should  enter  the  room  of  one  lodger  at  a  hotel,  and 
should  there  perpetrate  a  theft,  and  should  then  pass  to 
the  room  of  another  lodger  and  there  commit  another  theft^ 
these  would  be  different  thefts,  and  each  might  be  pro- 
secuted separately,  and  a  conviction  or  an  acquittal  for  the 
one  would  be  no  bar  to  the  prosecution  of  the  other.  So 
in  case  of  one  horse  being  taken  from  the  inclosure  of  A., 
and  another  from  the  inclosure  B.,  these  would  be  separate 
offenses.  What  the  law  prohibits  is  the  cutting  up  of  one 
transaction  into  different  offenses,  and  holding  one  accused 
liable  for  more  than  one  penalty  when  there  has  been  but 
one  violation. 

See,  also,  Jackson  v.  State,  14  Ind.  327;  Roberts  v. 
State,  14  Oa.  8  (58  Am.  Dec  528) ;  State  v.  Williams,  10 
Hump.  (Tenn.)  101;  State  v.  Clark,  32  Ark.  231;  2 
Bishop's  Kew  Crim.  Law,  section  888.  In  State  v.  Egg- 
lesht,  41  Iowa,  675,  the  holding  was  that,  where  one  at 
the  same  time  and  by  the  same  act  passed  to  a  teller  of 
a  bank  four  forged  checks,  he  was  guilty  of  but  one  offense, 
and  that  a  conviction  for  altering  one  of  the  checks  was 
a  bar  to  a  conviction  upon  the  others.  After  referring  to 
many  of  the  authorities  now  cited,  the  court  remarked: 

^^It  seems  impossible  to  maintain  the  doctrine  of  the 
former  cases  upon  principle.  If  the  stealing  of  various 
articles  owned  by  different  individuals  constitutes  as  many 
distinct  offenses  as  there  are  owners,  then  they  can  not  be 
united  as  one  offense  in  the  indictment.  If  one  should  at 
the  same  time,  and  as  one  act,  steal  two  watches,  each  of 
the  value  of  $15,  and  owned  by  different  persons,  and 
another  person  should  steal  in  the  same  manner  two  articles 
of  like  value  owned  by  one  person,  it  would  be  difficult  to 
give  a  reason  satisfactory  to  the  legal  mind  why  one  should 
expiate  his  offense  with  a  fine  of  $200  or  imprisonment  in 
the  county  jail  for  sixty  Says,  whilst  the  other  should  be 
sent  to  the  penitentiary  for  the  period  of  five  years."  See, 
also,  State  v.  Larson,  85  Iowa,  659. 
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There  is  no  logical  escape  from  this  conclusion  that 
the  theft  of  articles  belonging  to  different  persons  at  the 
same  place  and  time  constitutes  a  single  offense.  The  mat- 
ter of  ownership  does  not  characterize  the  crime.  Neither 
the  legal  nor  normal  phase  of  the  offense  is  affected  by  the 
fact  that  portions  of  property  taken  may  have  belonged  to 
different  persons,  and  there  is  no  ground,  on  the  one  hand, 
for  allowing  the  state  to  split  up  the  single  act  of  the 
accused  into  subjects  for  several  prosecutions,  nor,  on  the 
other,  for  denying  it  the  right  to  prosecute  for  the  entire 
transaction  as  a  single  offense,  aggravated  by  increased 
value  of  all  the  property  stolen.  As  the  watch  and  purse 
were  stolen  at  the  same  place  and  time,  but  one  offense  was 
eommitted. 

It  is  argued  that,  as  the  accused  is  now  charged 
with  the  commission  of  an  offense  of  which  a  justice 
of  the  peace  has  no  jurisdiction,  the  former  convic- 
tion can  not  operate  as  a  bar.  Simple 
larceny  is  an  offense  included  within  the 
compound  larceny  from  a  dwelling  house  {State  v. 
Nardman,  101  Iowa,  446),  and  if,  after  having  been  pun- 
ished for  the  simple  larceny,  he  is  again  punished  for  com- 
pound larceny,  in  which  the  simple  larceny  is  included  and 
of  which  it  is  a  necessary  ingredient,  he  is  twice  punished 
for  simple  larceny — once  upon  the  conviction  of  simple 
larceny  alone  and  a  second  time  upon  the  conviction  of 
the  same  simple  larceny  as  a  part  of  a  compound  larceny. 
There  are  no  degrees  in  the  crime  of  larceny;  the  circum- 
stances of  the  offense  being  recited  in  the  several  statutes 
by  way  of  aggravation  in  fixing  punishment,  and  manifestly 
a  conviction  thereof  in  the  absence  of  allegation  or  proof 
of  these  attending  circimistances  is  a  conviction  of  pre- 
cisely the  same  offense  as  when  these  are  included.  So 
it  has  been  held  that  conviction  of  petit  larceny  is  a  bar 
to  subsequent  prosecution  for  grand  larceny  on  the  same 
facts.     State  v.  Murray,  55  Iowa,  530.     In  State  v.  Mike- 
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sell,  70  Iowa,   176,   an  acquittal  of  a  charge  of  larceny 
from  a  dwelling  m  the  nighttime  was  adjudged  a  bar  to 
a  prosecution  for  robbery  for  that  he  had  been  acquitted 
of  larceny,  the  essential  element  of  both  oflFenses,     It  is 
laid  down  in  1  Wharton,  American  Crim.  Law,  that:    "If 
on  a  trial  of  the  major  offense  there  can  be  a  conviction 
of  the  minor,  then  a  former  conviction  or  acquittal  of  the 
minor  will  bar  the  major."    And,  as  applying  the  principle 
to  cases  like  that  under  consideration,  see  State  v.  •  Oleasan, 
66  Iowa,  203;  State  v.  Wiles,  26  Minn.  381   (4  N.  W. 
616)  ;  Floyd  v.  State,  80  Ark.  94  (96  S.  W.  125) ;  PoweU 
V.  State,  89  Ala.  172  (8  South.  109) ;  State  v.  Paul,  81 
Iowa,  597;  State  v.  Blodgett,  143  Iowa,  678.     The  same 
offense  was  charged  in  the  inform'ation  and  the  indictments 
Though    the    latter '  included    aggravating    circumstances 
omitted  in  the  former,  the  criminal  intent  was  the  same, 
and  we  are  of  the  opinion  that  the  conviction  of  petit  lar- 
ceny imder  the  information  in  the  absence  of  fraud  or  col- 
lusion was  a  complete  bar  to  the  subsequent  prosecution 
under  the  indictment  for  larceny  from  a  dwelling  house. 
The     Attorney     Gleneral     suggests     that,     inasmuch 
as  the  larceny  was  from   a   dwelling,   the  justice   of  the 
peace  was  without  jurisdiction  in  convicting  the  accused  of 
3.  Same:  simplo  larccuy,  even  though  he  was  charged 

jurisdiction.       ^j^  ^^^  ^M^v  offcusc   in  the   information. 

The  state  in  prosecuting  may  disregard  or  omit  in  the 
charge  lodged  against  the  prisoner  any  or  all  aggravating 
circumstances,  and,  having  done  so,  is  not  in  a  situation 
to  challenge  the  validity  of  a  conviction  of  an  offense  which 
as  charged  was  clearly  within  the  jurisdiction  of  the  court 
The  plea  of  former  conviction  should  have  been  sus- 
tained.— Reversed. 
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J.  M.  MoRBisoN,  Appellee,  v.  Perey  D.  Altio,  Appellant. 

Veterinary  surgeons:    negligence:    liability.    One  holding  himself 

1  ocit  as  a  competent  veterinary  surgeon,  and  as  such  undertakes  to 
treat  an  animal,  is  bound  to  bring  to  that  service  the  learning,  skill 
and  care  exercised  by  the  profession  generally  in  that  vicinity, 
although  performing  the  service  without  compensation;  but  if  he 
represented  himself  as  a  mere  student  or  undergraduate  and  not  a 
competent  veterinary,  and  disclosed  that  fact,  consenting  to  under- 
take the  service  only  upon  urgent  request  and  without  compensa- 
tion, and  performed  the  service  honestly  and  to  the  best  of  his 
ability,  he  would  not  be  liable  for  resulting  injury  to  the  animal. 
And  even  a  practicing  veterinary,  who  informs  the  person  em- 
ploying him  that  he  lacks  skill  and  experience  in  the  particular 
service  he  is  asked  to  perform,  is  not  liable  on  account  of  his 
professional  incompetence. 

Same:     submission  of  issues:    prejudice.     Where  the  defendant's 

2  evidence,  in  an  action  for  negligence  in  the  treatment  of  a  horse, 
tended  to  show  that  he  informed  plaintiff  that  he  was  not  a  com- 
petent veterinary,  but  was  a  student  and  had  not  completed  his 
course,  that  he  was  reluctant  to  undertake  the  service  but  con- 
sented to  do  so  only  upon  request  and  without  compensation,  he 
was  entitled  to  have  his  theory  of  the  case  presented  to  the  jury 
by  proper  instruction,  and  failing  to  so  present  it  was  prejudicial 
error. 

Same:    instructions:    classifications  of  negligence.    The  classifi- 

3  cation  of  negligence  as  slight,  ordinary  and  gross,  in  instructions 
to  juries,  is  wrong  in  principle  and  likely  to  confuse  and  mislead 
them. 

Appeal  from  Jasper  District   Court. — ^Hon.   K.   E.   Wn^- 

COCK80N,  Judge. 

Tuesday,  Novembeb  19,  1912. 

Action  at  law  to  recover  damages  for  alleged  negli- 
gence in  the  treatment  of  a  diseased  horse.  Verdict  and 
judgment  for  plaintiff,  and  defendant  appeals. — Reversed. 
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Bayhum  A  Lyman,  for  appellant 

Bray  &  Shifflett,  for  appellee. 

WsAYER,  J. — ^The  defendant  was  a  student  in  a 
school  of  veterinary  science.  While  at  home  during  vaca- 
tion he  had  castrated  colts  for  various  persons  in  that 
vicinity,  and  on  the  occasion  in  question  went  to  the  farm 
of  one  Figland  to  perform  an  operation  of  that  nature,  and 
while  there  the  plaintiff  brought  to  him  a  horse  having  a 
sweenied  shoulder,  and  asked  him  to  treat  it.  According 
to  all  the  witnesses  present  and  testifying  upon  both  sides 
of  the  case  (except  the  plaintifF  himself),  defendant  made 
no  profession  of  being  a  doctor  of  veterinary  science,  but 
stated  that  he  was  still  attending  school,  and  had  a  good 
record  or  class  standing.  The  plaintiff  alone  testifies  that 
defendant  said  he  ^Vas  a  veterinarian,"  but  he  nowhere 
denies  the  statement  attributed  to  the  defendant  by  the 
other  witnesses  concerning  his  attendance  at  school,  and 
that  he  expected  to  return  to  the  school  in  the  fall.  Fig- 
land,  at  whose  invitation  defendant  was  there  and  through 
whose  intervention  the  horse  was  produced  for  defendant's 
treatment,  says  defendant  told  them  he  was  not  a  veteri- 
narian, but  a  student,  and  had  not  completed  his  course 
at  school.  All  agree  that  defendant  was  reluctant  to 
undertake  the  treatment,  and  offered  several  excuses  f«r 
not  doing  so,  but  finally  consented.  He  made  an  incision 
in  the  atrophied  shoulder  of  the  animal,  and  injected 
therein  a  quantity  of  turpentine,  and  advised  the  plaintiff 
to  turn  the  horse  out  to  pasture.  The  shoulder  and 
body  of  the  horse  thereafter  became  seriously  swollen  and 
infiamed,  and  plaintiff  was  put  to  expense  in  curing  it 
Defendant  says  the  turpentine  injected  into  the  shoulder 
did  not  exceed  %  of  an  ounce,  while  plaintiff  estimated 
the  quantity  at  twenty-four  teaspoonsful.  No  other  wit- 
ness attempts  to  state  the-  quantity.    Prior  to  the  operation, 
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nothing  had  been  said  about  payment  for  defendant's  ser- 
Tices  and  after  they  had  been  performed,  though  payment 
was  offered,  he  declined  it.  The  experts  testifying  in  the 
case  unite  in  saying  that  the  injection  of  turpentine  was 
proper  treatment,  but  the  quantity  as  stated  by  plaintiff 
would  be  excessive,  and  probably  produce  injurious  results. 
In  his  petition  plaintiff  alleges  that  defendant  held  him- 
self out  to  the  public  as  a  skilled  veterinarian,  and  as  such 
accepted  employment  to  treat  plaintiff's  horse,  but  per- 
formed the  service  so  negligently  and  unskillfully  as  to 
greatly  injure  the  animal,  to  plaintiff's  damage,  for  which 
he  demands  recovery  in  the  sum  of  $200.  The  defendant 
answers,  denying  the  allegations  of  the  petition. 

The  right  to  recover  damages  in  an  action  of  this  char* 
acter  is  based  on  the  theory  that  the  defendant  has  failed 
to  discharge  a  legal  duty  which  he  owed  the  plaintiff,  result- 
1.  VBTniirAir  ^^  ^^  ^^^  iujury  complained  of.  The  nature 
MfUmce*  ^^^  extent  of  that  duty,  if  any,  depends 
^^'  '.  upon  the  circumstances  under  which  defend- 
ant  undertook  the  service.  If  he  was  holding  himself  out 
to  the  public  or  to  the  plaintiff  as  a  competent  veterinary 
surgeon,  and  as  such  undertook  to  treat  the  horse,  he  was 
in  duty  bound  to  bring  to  that  service  the  learning,  skill, 
and  care  which  characterizes  the  profession  generally  in 
that  neighborhood  or  vicinity,  and  this  duty  would  be  none 
the  less  obligatory  because  he  performed  the  service  with- 
out compensation.  2  Cooley  on  Torts  (3d  Ed.)  page  1393. 
If,  however,  he  did  not  Hold  himself  out  to  be  a  com- 
petent veterinarian,  if  he  was  as  yet  a  mere  student  or 
learner  or  undergraduate,  and  frankly  disclosed  that  fact 
and  consented  to  undertake  the  treatment  only  upon  the 
urgent  request  of  the  plaintiff,  and  without  compensation, 
and  performed  the  service  honestly  and  to  the  best  of  his 
ability,  then  his  duty  to  the  plaintiff  was  discharged,  and 
he  is  not  liable  in  this  action,  even  though,  the  same  ser- 
vice, if  performed  by  one  claiming  to  be  a  competent  sur- 
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geon,  might  justly  be  characterized  as  negligent  and  un- 
skillful in  a  high  degree.  Higgins  v.  McCabe,  126  Mass. 
13  (30  Am.  Rep.  642);  McNevins  v.  Lowe,  40  111.  209; 
Carroll  v.  Bell  (B.  C.)  15  West  Law.  Eep.  327;  McCand- 
less  V.  McWha,  22  Pa.  261. 

Even  a  practicing  physician  who  informs  a  person 
employing  him  that  he  lacks  experience  or  skill  in  the 
service  he  is  asked  to  perform  is  charged  with  no  liability 
on  account  of  his  professional  incompetence.  Lorenz  v. 
Jackson,  88  Hun.  200  (34  N.  Y.  Supp.  652). 

The  chief  complaint  of  the  appellant  in  argument  is 
that,  while  the  court  instructed  the  jury  upon  the  law 
applicable  to  the  theory  that  he  was  holding  himself  out 

as   a   veterinary   surgeon   and   as   such   took 

a.  Sami:  submis*  _  i  i    .      •*«     i  i 

■ion  of  issues:  employment  to  treat  the  plamtiflrs  horse,  the 

instructions  did  not  fully  or  properly  state 
the  law  governing  his  responsibility,  if  he  did  not  pretend 
to  be  a  competent  practitioner,  and  at  the  request  of  the 
plaintiflF,  and  without  compensation,  performed  the  service 
to  the  best  of  his  ability.  The  objection  we  think  is  well 
grounded.  In  different  paragraphs  of  the  charge  the  court 
stated  that,  if  the  defendant  held  himself  out  as  a  veter- 
inary surgeon,  he  would  be  held  in  law  to  exercise  the 
skill  and  care  of  veterinary  surgeons  generally  practicing 
in  that  vicinity,  and  that  if  he  failed  in  this  respect,  and  there- 
by the  horse  sustained  material  injury,  he  was  liable  in  damag- 
es. This  is  probably  a  correct  statement  of  the  law  governing 
that  theory  of  the  case,  and  we  do  not  understand  appel- 
lant to  seriously  question  it.  But  it  was  equally  necessary 
to  a  proper  submission  of  the  case  that  the  jury  be  in- 
structed upon  the  law  applicable  to  the  theory  of  the 
defense.  This  the  court  seems  to  have  omitted  unless  it 
is  to  be  found  in  the  sixth  and  seventh  paragraphs  of  the 
instructions.  If  these  instructions  were  intended  to  cover 
that  phase  of  the  case,  we  think  it  must  be  said  they 
were  erroneous. 
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They  read  as  follows: 

(6)  You  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  services  of  the  defendant  in  the  treatment 
of  the  mare  was  rendered  to  plaintiff  and  received  by  him 
as  a  gratuity  and  at  the  request  of  the  plaintiff,  and  the 
defendant  did  not  hold  himself  out  to  plaintiff  as  a  veter- 
inary surgeon,  nor  as  one  skilled  in  that  profession,  and 
you  so  find,  then,  before  the  plaintiff  can  recover  the 
defendant  must  have  been  guilty  of  gross  negligence. 

(7)  You  are  instructed  that  one  who  undertakes  for 
hire  the  treatment  or  care  of  disease  or  an  injury  is  bound 
to  use  and  exercise  the  skill,  learning,  and  prudence  which 
is  ordinarily  and  usually  employed  by  members  of  the  pro- 
fession practicing  in  similar  localities,  taking  into  con- 
sideration the  improved  methods  and  advanced  state  of 
learning  at  the  time  in  question,  and  failure  to  exercise 
such  degree  of  learning  or  skill  or  care  is  negligence,  and, 
if  by  reason  of  such  negligence  on  the  part  of  a  veteri- 
nary surgeon  an  animal  is  injured  or  the  owner  of  the 
animal  is  put  to  unnecessary  expense,  then  the  surgeon  is 
to  be  held  liable  to  the  owner  of  the  animal  for  all  damages 
so  sustained. 

Concerning  the  first  quoted  paragraph,  it  is  to  be  said 

that  for  many  years  this  court  has  refused  to  recognize  the 

so-called  degrees  of  negligence — ^^^slight,"  "ordinary,"   and 

3.  Same:  instruc-   "g^oss" — and   the   iutroductiou  of   such   dis- 

Jjrtons  SiTST^."    tinctions  into  instructions  to  juries  has  been 

ligence.  ^^jj  ^^  ^  wroug  in  principle,  and  likely  to 

confuse  the  jurors.     Gould  v,  Schermer,  101  Iowa,  582; 
Kerns  v.  Railroad  Co.,  94  Iowa,  121. 

In  view  of  the  verdict,  however,  this  error  might  per- 
haps be  said  to  have  been  without  prejudice,  were  it  not 
for  the  seventh  paragraph.  The  jury  are  there  told  that 
any  "one  who  undertakes  for  hire  the  treatment  or  care 
of  disease  or  injury  is  bound  to  exercise  the  skill,  learning 
and  prudence  which  is  ordinarily  employed  by  members 
of  the  profession  practicing  in  similar  localities."  Under 
the  rule  thus  stated,  even  if  defendant  told  plaintiff  that 
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he  was  not  a  veterinary,  and  was  without  skill  or  exper- 
ience in  such  science,  and  plaintiff  with  full  knowledge 
of  the  fact  requested  and  employed  him  to  treat  the  horse, 
and  he  treated  it  in  good  faith  and  according  to  the  best 
of  his  knowledge  and  ability,  he  would  be  held  to  the  same 
high  standard  of  responsibility  which  governs  the  case  of 
a  professed  veterinarian  holding  himself  out  to  the  world 
as  possessed  of  the  learning,  skill,  and  experience  which 
characterizes  the  profession  generally.  This  we  have  seen 
is  not  the  law,  and  the  instruction  could  not  have  been 
otherwise  than  prejudicial  to  the  defendant  Indeed,  in 
view  of  the  record  before  us,  it  is  not  easy  to  account  for 
the  verdict  otherwise  than  upon  the  theory  that  the  jury 
felt  bound  to  follow  the  instruction  last  mentioned,  and  gave 
it  effect  in  accordance  with  the  interpretation  we  have  here 
placed  upon  it.  To  deny  a  new  trial  would  in  our  judg- 
ment work  an  apparent  n^iscarriage  of  justice. 

For  the  reasons  stated,   the  judgment  below  will  be 
reversed,  and  cause  remanded  for  a  new  triaL — Reversed., 


Ebanoks  Fbtxbs,  John  Snavelt,  H.  K.  Snavely,  Wiii- 
LiAic  Skavely,  Elizabeth  Ebebly,  Anna  Kepfobd, 
JjUzlz  Mills  and  Iowa  Bogten,  Appellees,  v.  Lauba 
B.  Snavely-Ashton,  Appellant 

Attachment:  counterclaim:  amendment  on  REniAL:  change  op 
I  ISSUE.  Where  an  attachment  was  dissolved  on  the  ground  that 
the  fund  garnished  belonged  to  defendant  as  executrix  and  not 
individually,  and  on  a  counterclaim  for  damages  the  court  on  appeal 
held  that  defendant  was  not  damaged,  for  the  reason  that  the 
attachment  did  not  prevent  payment  to  her  as  executrix,  an  amend- 
ment to  the  counterclaim  on  retrial,  allegnng  that  plaintiff  knew 
when  the  fund  would  be  paid  to  the  garnishee  and  that  he  would 
retain  the  same  until  the  garnishment  was  disposed  of;  that  while 
the  fund  technically  belonged  to  defendant  in  her  representative 
capacity  plaintiff  knew  that  she  had  an  individual  interest  therein^ 
and  that  she  could  not  make  distribution  until  the  garnishee  was 
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discharged;  and  that  the  garnishment  was  made  to  injure  and 
deprive  her  of  her  interest  therein,  did  not  change  the  issue  ten- 
dered originally  so  as  to  avoid  the  effect  of  the  prior  decision* 
as  it  pleaded  no  facts  as  the  basis  of  liability  not  appearing  in 
the  former  record. 

Same:  dissolution  of  attachment:  attorney's  fees.    Attorne/s  fees 
a    are  not  allowable  for  procuring  the  discharge  of  an  attachment* 
where  no  property  was  wrongfully  levied  upon. 

Appeal    from    Johnson    District     Court. — ^Hon.     R.     P. 

Howell,  Judge. 

Friday,  Febbuaby  12,  1912. 

In  an  attachment  suit,  the  defendant  filed  a  counter- 
claim on  the  bond  for  damages  for  wrongful  suing  out  of 
the  attachment.  Plaintiffs  demurred  to  the  counterclaim 
on  various  grounds;  the  substance  of  the  same  being 
that  it  did  not  appear  from  the  counterclaim  that  the 
defendant  had  suffered  any  damages.  The  demurrer  was 
sustained.  The  defendant  elected  to  stand  upon  her  plead- 
ing, and  has  appealed.-— il](^nne(2. 

Milton  Remley,  and  Ranch  &  Bradley,  for  appellant. 

Wade,  DtUcher  &  Davis,  for  appellees. 

Evans,  J. — This  case  has  been  before  us  on  a  former 
appeal.  144  Iowa,  147.  Keference  may  be  had  to  our 
opinion  on  the  former  appeal  for  many  of  the  details. 

The  plaintiffs  sued  out  a  writ  of  attachment  against 
the  defendant,  and  caused  the  same  to  be  served  by  gar- 
nishment of  Remley  &  Remley,  her  attorneys.  The  gar- 
nishees had  in  their  hands  a  certain  fund  of 

X   Attach  mint  s 

S^e'Udmiit™'     $'?>900  which  belonged  to  the  defendant  as 
chanJl"of*        executrix    or   trustee    of    the    estate    of   her 


issue. 


deceased   husband,   M.    F.    Snavely.      Upon 
motion  in  the  district  court,  and  upon  a  showing  of  the 
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trust  character  of  the  fund,  the  attachment  was  discharged 
and  the  garnishee  released.  The  attachment  plaintiffs 
thereupon  dismissed  their  action.  Trial  was  had  upon  the 
counterclaim,  and  a  verdict  and  judgment  rendered  for 
the  defendant.  From  such  judgment  an  appeal  was  pros- 
ecuted to  this  court  as  above  indicated.  The  judgment 
appealed  from  was  reversed  and  the  case  remanded.  Upon 
remand  of  the  case,  the  defendant  filed  the  following 
amendment  to  her  counterclaim: 

That  the  plaintiffs  knew  the  time  when  $7,900,  the 
proceeds  of  a  tract  of  land  belonging  to  the  estate  of  M. 
F.  Suavely,  deceased,  would  be  paid  to  Milton  Bemley, 
attorney  for  the  said  defendant;  that  the  plaintiffs  well 
knew  that  $1,000  of  said  fund  would  be  turned  over  to  the 
said  defendant  in  her  individual  right,  and  that  one-half 
of  the  balance  equitably  belonged  to  the  said  defendant 
individually,  and,  had  the  same  been  turned  over  by  the 
said  attorney  to  the  said  defendant,  she  would  have  been 
entitled  to  receive  therefrom  her  interest  in  said  fund 
amounting  to  between  $4,500  and  $5,000,  and,  for  the  pur^ 
pose  of  depriving  the  said  defendant  individually  of  the 
use  of  said  money,  the  said  plaintiffs  maliciously  directed 
the  said  Milton  Remley  to  be  garnished,  well  knowing  that 
the  said  garnishee  could  not  in  the  face  of  said  garnish- 
ment pay  over  the  said  fund  to  the  said  defendant,  and 
well  Imowing  that  the  said  garnishment  served  upon  the 
said  garnishee  would  necessarily  retain  the  said  fund  in 
the  hands  of  the  garnishee  until  the  garnishment  was  dis- 
posed of;  that,  while  the  fund  thus  garnished  may  tech- 
nically have  belonged  to  the  said  defendant  as  trustee  or 
executrix,  yet  the  plaintiffs  well  knew  that  she  had  an 
individual  interest  therein,  and  that  she  could  not  make 
distribution  to  herself  or  others  until  the  said  garnishee 
was  released  from  the  said  garnishment,  and,  for  the  pur- 
pose of  injuring  the  said  defendant,  the  said  plaintiffs 
caused  the  said  fund  to  be  garnished  in  the  hands  of  the 
said  garnishee  to  deprive  her,  and  they  did  deprive  her, 
of  the  use  and  enjoyment  of  her  interest  therein,  to  the 
great  damage  of  the  said  defendant  in  the  sum  of,  to  wit, 
$300. 
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This  amendment  presents  the  only  change  in  the 
pleadings  after  the  reversal  and  remand  of  the  case.  The 
demurrer  was  based  in  the  main  npon  our  former  opinion* 
It  is  the  contention  of  appellant  that  this  amendment  so 
changes  the  issues  tendered  that  it  is  not  necessarily  con- 
trolled by  such  former  opinion.  Examination  of  such 
opinion  satisfies  us  that  its  conclusive  effect  is  not  avoided 
hy  the  amendment  to  the  counterclaim.  Whatever  allega- 
tions are  contained  in  such  amendment  additional  to  the 
pleadings  as  they  appeared  before  us  on  the  former  appeal, 
they  are  more  in  the  nature  of  legal  conclusion  than  a 
statement  of  new  facts.  We  find  no  essential  fact  pleaded 
as  a  basis  of  liability  which  did  not  appear  in  the  former 
record.    In  the  former  opinion  we  said: 

The  motion  to  discharge  it  (the  attachment)  was  sus- 
tained on  the  theory  that  defendant  was  holding  the  prop* 
erty  attached  by  garnishment  either  as  executrix  or  trustee, 
and  that  plaintiffs  were  not  entitled  to  any  aliquot  or 
part -thereof  until  an  accounting  in  the  court  of  probate  or 
otherwise.  Defendant  was  not  claiming  the  money  attached 
as  her  own,  nor  could  she  under  this  record,  for  it  was  not 
hers.  She  was  entitled  to  it  in  a  representative  capacity 
as  trustee  or  executrix,  and  upon  that  theory  she  secured 
the  release  of  the  garnishment.  She  does  not  now  claim 
that  in  her  individual  capacity  she  was  entitled  to  this 
fund.  She  and  her  attorneys  frankly  admit  that  save  as 
to  $1,000  plaintiffs  had  as  much  right  to  the  proceeds  as 
she  did,  and  it  must  have  been  on  this  theory  that  the  gar- 
nishment was  discharged.  .  •  •  We  don't  think  that 
the  garnishment  of  the  attorney  as  debtor  of  defendant  in 
her  individual  capacity  prevented  this  attorney  from  pay- 
ing over  the  money  to  the  defendant  in  her  representative 
capacity  as  trustee  or  executrix.  He,  in  fact,  owed  her  no 
more  individually  than  he  owed  the  plaintiffs.  He  was 
holding  the  money  for  the  defendant  purely  in  her  repre- 
sentative capacity,  and  she  could  not  in  her  own  right 
recover  the  money  from  him.  .  .  .  The  garnishee, 
Bemley,  made  no  answers  to  the  notice  of  garnishment  and 

we  don't  think  that  under  the  garnishment  he  was  obliged 
Vol.  157  Ia. — 18. 
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to  hold  my  funds  which  belonged  to,  or  was  leBponsible 
for  any  dAt  owing  to  defendant  as  ezecotrix  or  trustee. 
She  was  no  more  entitled  thereto  in  her  individual  capacity 
than  were  the  plaintiffs,  who  had  practicaUy  the  same  intei^ 
est  in  the  funds  that  she  did.     .     .     . 

The  appellant  presses  the  claim  now  that  she  is 
entitled  to  recover  attorney's  fees  for  obtaining  the  discharge 
of  the  writ  of  attachment  as  distinguished  from  the  disr 

charge  of  the  levy  of  the  wriL     The  aigu- 

*■  foSoo  of*^      ment  is  that,  even  though  she  were  not  dam* 

mnS^ue^   aged  by  the  seizure  of  any  of  her  property 

under  the  writ,  she  was  nevertheless  dam- 
aged by  tlie  wrongful  issuance  of  the  writ  in  the  first 
instance,  and  that  she  is  entitled  to  recover  her  attorney's 
fees  for  obtaining  a  dissolution  of  the  same.  No  damages 
for  wrongful  issuance  of  a  writ  have  ever  been  allowed  in 
this  state  in  the  absence  of  a  levy.  Neither  is  there  any 
provision  of  the  statute  whereby  a  writ  of  attachment  can 
be  quashed  or  dissolved  pending  the  action,  provided  the 
statutory  requirements  are  complied  with  in  obtaining  the 
same.  In  the  absence  of  defect  in  the  proceedings  or  bond, 
a  motion  to  discharge  the  writ  will  not  lie.  The  alleged 
grounds  of  an  attachment  can  not  be  controverted  by  evi- 
dence for  the  purpose  of  quashing  the  writ  They  can  be 
traversed  in  the  main  action  only  by  a  counterclaim  on  the 
bond.  Sturman  v.  Stone,  31  Iowa,  115.  If  an  excessive 
levy  be  made  or  if  exempt  property  be  attached,  the  defend- 
ant may  move  for  a  dischai^  of  the  attachment  as  to  such 
property.  If  the  property  of  a  third  party  be  wrongfully 
attached,  such  party  may  also  appear  and  move  for  a  dis- 
charge or  release.  It  is  only  in  some  such  sense  that  the 
defendant  can  move  to  dissolve  or  discharge  an  attachment. 
A  writ  of  attachment  is  not,  like  a  writ  of  temporary 
injunction,  subject  to  dissolution  pending  the  action  upon 
mere  preliminary  investigation  of  the  facts.  Code,  sections 
3929-3933.     The  former  opinion  is  quite  conclusive  that 
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the  garnishment  of  Eemlej  &  Eemlej  was  not  eSecdve  to 
interfere  with  the  proper  disposition  of  the  trust  fund. 
Whether  the  plaintiff  could  maintain  an  action  for 
malicious  prosecution  independent  of  the  bond  we  need 
not  determine.  It  is  certain  that  she  could  not  set  it  up 
by  way  of  coimterdaim  in  the  main  action.  We  think 
that  the  amendment  to  the  counterclaim  upon  which  the 
appellant  relies  clearly  runs  counter  to  our  former  opinion 
and  that  it  does  not  essentially  change  the  cause  of  action. 

We  think  the  ruling  of  the  trial  court  was  in  accord 
with  our  holding,  and  it  must  therefore  be  affirmed. 

Appellant's  motion  to  strike  amended  abstract  of  ap- 
pellee must  be  overruled.  Such  amendment,  however, 
does  include  considerable  unnecessary  matter.  Only  one- 
half  the  cost  thereof  will  be  taxed  in  favor  of  appellee. — 
Affirmed. 


Lucy    J.    Lauman,    Appellant,    v.    William    P.    Fostsb^ 

et  al. 

Corporations:     undivided  earnings:    interest  of  life  tenant.     A 

1  stockholder  has  no  right  to  the  earnings  of  a  corporation  until  a 
dividend  has  been  actually  declared,  either  in  form  or  in  sub- 
stance; and  the  enhanced  value  of  the  stock  by  reason  of  with- 
holding the  earnings  inures  entirely  to  the  benefit  of  the  same, 
from  which  a  life  tenant  can  derive  no  advantage  prior  to  an 
order  for  its  distribution  by  the  corporation. 

Same:    wnxs:   ufe  estate  in  earnings.    A  will  bequeathing  a  life 

2  estate  in  the  income  of  corporate  stock  means  a  bequest  of  the 
earnings  of  the  stock;  the  term  income  having  the  same  signi<fi- 
cance  as  the  term  dividend. 

income  from  corporate  stock,  a  cash  dividend  upon  cor- 
porate stock,  whether  accepted  in  cash  or  additional  stock  taken  in 
lieu  thereof  under  an  option  granted  the  stockholders,  is  acquired 
as  a  dividend  and  goes  to  a  life  tenant.  But  where  the  corpora- 
tion increases  its  capital  stock  not  as  a  dividend,  and  permits  its 
stockholders  to  acquire  the  new  stock  in  proportion  to  the  amounts 
held  by  them,  the  new  stock  thus  acquired  is  to  be  treated  as 
capital,  and  any  amotmt  realized  by  a  trustee  holding  stock  as  a 


n 
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part  of  his  trust,  either  from  a  sale  of  the  privilege  or  an  exercise 
of  the  same  himself  and  a  subsequent  sale  at  a  profit,  belongs  to 
the  body  of  the  trust,  and  the  life  tenant  is  only  entitled  to  the 
dividends  arising  therefrom. 

^Appeal  from  Des  Moines  District   Court. — How.   W,    8. 

WiTHBOw,  Judge. 

Fbidat,  Mabcu  16,  1912. 

Suit  to  require  defendantSy  as  trustees  of  the  estate 
of  George  C.  Lauman,  to  paj  to  plaintiff  certain  moneys 
as  income  derived  therefrom;  the  same  having  been 
obtained  by  virtue  of  being  given  the  right,  as  stockholders 
in  a  bank,  to  subscribe  for  additional  stock.  The  petition 
was  dismissed  and  plaintiff  appeals. — Affirmed, 

Power  A  Power  and  Thos.  Hedge,  for  appellant 

Poor  &  Poor,  for  appellees. 

Ladd,  J. — ^The  plaintiff  is  the  widow  of  Gborge  C. 
Lauman,  who  died  many  years  ago.  His  will  was 
admitted  to  probate,  and  therein,  among  other  provisions, 
he  bequeathed  his  personal  estate  to  three  trustees^  direct- 
ing them  to  deal  with  it  substantially  as  he  might  have 
done,  if  living,  and  'Hhat  all  the  rest  and  residue  of  my 
estate  be  held  together,  without  division,  by  my  trustees 
during  the  life  of  my  wife,  to  whom  they  shall  pay  the 
entire  net  income  of  my  estate,  after  deducting  taxes  and 
proper  expenses  of  the  trust  Payments  of  the  income 
shall  be  made  every  three  months,  beginning  with  the  first 
day  of  the  month  in  which  I  die."  Other  portions  of  the 
will  indicate  what  shall  be  done  with  the  property  after  the 
widow's  death.  Among  other  securities  of  the  estate  which 
came  into  the  trustees'  possession  were  one  hundred  shares 
of  stock  in  the  Continental  National  Bank  of  Chicago,  HI., 
and  with  reference  thereto  it  was  stipulated  that  at  that 
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time  the  capital  stock  of  the  bank  was  $2,000,000,  and 
its  snrplus,  including  all  imdistribnted  earnings,  was 
$206,648.24;  that  from  1888  until  January  1,  1903,  divi- 
dends were  regularly  declared  and  paid  quarterly  to  the 
trustees  on  the  shares  held  by  them  at  the  rate  of  6  percent 
per  annum,  from  then  until  January  1,  1910,  at  the  rate 
of  8  percent  per  annum,  and  thereafter  at  the  rate  of  10 
percent  per  annum.  In  April,  1901,  the  surplus,  including 
undisputed  earnings,  had  increased  to  $802,860.91,  and 
the  capital  stock  was  increased  to  $3,000,000.  The  bank, 
in  doing  so,  gave  to  its  stockholders  the  option  to  subscribe 
in  proportion  to  their  holdings  for  the  new  issue  of  stock, 
at  par,  and  the  trustees,  pursuant  thereto,  on  April  6, 
1901,  subscribed  for  fifty  shares,  payilig  therefor  $6,000. 
On  September  26,  1902,  tlie  trustees  disposed  of  the  shares 
so  purchased  for  $13,908.75. 

In  April,  1906,  the  surplus,  including  the  individual 
earnings,  had  become  $1,016,052.99  and  the  capital  stock 
was  increased  to  $4,000,000;  the  stockholders  being  given 
the  option  to  subscribe  as  before,  with  the  exception  that  the 
price  was  fixed  at  $200  per  share.  The  trustees  purchased 
thirty-three  shares  on  the  3d  day  of  April,  1906,  paying 
therefor  $6,600,  and  on  June  25,  1908,  sold  the  same  at 
the  net  price  of  $7,220.  Prior  to  this  increase,  the  book 
value  of  the  stock  was  $134  per  share,  and  it  was  $151 
afterwards.  In  February,  1906,  prior  to  this  increase  of 
stock,  the  market  value  was  $259  and  thereafter  $240 
per  share,  though  it  decreased  by  May  2d  to  $228  per 

share. 

In  September,  1909,  the  surplus,  including  all  un- 
divided earnings,  became  $3,991,608.12,  and  the  bank  in- 
creased its  stock  to  $5,000,000,  permitting  the  stockholders 
to  subscribe  as  before,  but  at  $175  per  share.  On  September 
6,  1909,  the  trustees  procured  fifty  shares  of  the  stock 
at  the  price  stated,  and  on  December  9th  of  the  same  year 
sold  the  same  at  the  net  price  of  $14,401.85.     Prior  to 
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this  increase,  the  book  value  of  the  stock  was  $199  and 
after  the  increase,  $154  per  share.  On  August  3,  1909, 
prior  to  the  increase,  the  market  value  was  $320  per  share, 
but  on  September  18th,  after  the  increase,  it  had  fallen 
to  $267  per  share.  The  trustees  have  retained  the  original 
shares.  The  option  given  the  stockholders  to  purchase  the 
additional  stock  at  less  than  its  book  value  was  because  of 
their  interest  in  the  capital,  surplus,  and  undivided  profits 
held  by  the  bank.  It  had  been  long  established  and  had 
a  valuable  and  increasing  good  will,  with  good  prospects 
of  larger  business  and  profits  in  the  future. 

Upon  this  statement  of  facts,  the  plaintiff  claims  the 
sums  of  money  derived  by  the  trustees  in  the  subscription 
for  and  purchase  of  the  stock  and  sale  thereof  as  a  part  of 
the  net  income  directed  to  be  paid  to  her  in  the  clause  of 
the  will  quoted;  she  having  received  the  cash  dividends 
declared  on  all  the  stock  held  by  the  trustees.  It  will  be 
observed  that  the  trustees,  by  exercising  the  options,  derived 
altogether  $15,175,  and  that  doubling  the  capital  stock  in 
1901  impaired  the  book  value  of  the  stock  from  about  $140 
per  share  to  $127;  that,  inasmuch  as  more  than  book  value 
was  exacted  for  the  increased  capital  stock  in  1906,  such 
value  was  enhanced  thereby  $17  per  share,  while  the  book 
value  was  reduced  by  the  increase  of  capital  stock  in  1909 
$45  per  share.  The  sole  inquiry  is  whether  the  difference 
between  what  the  trustees  paid  for  the  stock  in  the  manner 
described  and  received  on  sale  should  be  paid  to  the  plain- 
tiff as  income  from  the  estate,  or  preserved  as  a  portion 
of  such  estate  for  the  remaindermen. 

It  should  be  said  at  the  outset  that  whether  the  earn- 
ings of  a  corporation  shall  be  distributed  among  its  share- 
holders is  purely  discretionary,  and  that  un- 
undivided         til   a   dividend   has   been   actually   declared, 
interest  of        either  in  form  or  substance,  the  stockholder 

life  tenant.  ^  \ 

has  no  claim  thereto  as  against  the  corpora- 
tion.    Any  enhancement  in  the  value  of  stock  by  reason 
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of  withholding  the  earnings  inures  entirely  to  the  benefit 
of  the  corpus,  and  the  life  tenant  derives  no  advantage 
therefrom.  This  proposition  was  well  expressed  in  Moss's 
Appeal  83  Pa,  267  (24  Am.  Eep.  164):  "As  a  general 
rule,  nothing  earned  by  a  corporation  can  be  regarded  as 
profits  until  it  shall  have  been  declared  to  be  so  by  the 
corporation  itself,  acting  by  its  board  of  managers.  The 
fact  that  a  dollar  has  been  earned  gives  no  stockholder  the 
right  to  claim  it  imtil  the  corporation  decides  to  distribute 
it  as  profit.  The  wisdom  of  such  distribution  must  of 
necessity  rest  with  the  corporation  itself.  From  motives 
of  prudence  and  self-interest,  it  is  frequently  desirable  to 
add  all  or  a  portion  of  the  earnings  to  the  capital.  This 
is  sometimes  necessary  as  a  basis  of  credit  for  more  en- 
larged operations.  It  is  often  a  wise  exercise  of  discretion 
for  a  corporation  to  strengthen  itself  in  this  way,  and  with 
such  discretion  a  stockholder  can  not  interfere.  His  only 
remedy  is  by  an  appeal  to  the  ballot  at  the  election  for 
directors.  But  where  a  corporation,  having  actually  made 
profits,  proceeds  to  distribute  such  profits  amongst  the  stock- 
holders, the  tenant  for  life  would  be  entitled  to  receive 
them,  and  this  without  regard  to  the  form  of  the  trans- 
action." See  Soehnlein  v.  Soehnlein,  146  Wis.  330  (131 
N.  W.  739). 

"Income,"  as  used  in  a  will  bequeathing  stock,  means 
the  same  thing  as  "dividend."  Reed  v.  Head,  6  Allen 
(88  Mass.)  177.     In  Spooner  v.  Phillip,  62  Oonn.  62  (24 

Atl.   524,  16  L.  K.  A.  461),  it  was  said: 
life 'estlte  in     "The  use  of  the  stock  seems  to  be  limited 

to  the  receipt  of  dividends  and  income.  The 
word  'dividends,'  if  imqualified,  signifies  dividends  payable 
in  money.  The  word  income'  has  a  broader  meaning,  but 
hardly  broad  enough  to  include  things  not  separated  in 
some  way  from  the  principal.  It  is  not  synonymous  with 
increase.'  The  value  of  the  stock  may  be  increased  by 
good  management,  prospects  of  businecs,  and  the  like.   But 
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such  increase  is  not  income.  It  may  also  be  increased  by 
an  accumulation  of  surplus  but,  so  long  as  that  surplus  is 
retained  by  the  corporation,  either  as  surplus  or  increased 
stock,  it  can,  in  no  proper  sense,  be  called  'income.'  It 
may  become  producing  but  it  is  not  income."  Smith  v. 
Hooper,  95  Md.  16  (51  Atl.  844).  See  Gibbons  v.  Mahon, 
136  U.  S.  549  (10  Sup.  Ct.  1057,  34  L.  Ed.  525).  The 
difficulty  involved  in  the  present  case  is  to  determine  what 
shall  be  required  as  dividends.  The  new  shares  of  capital 
were  not  issued  as  stock  dividends,  but  at  a  price,  specified 
by  the  bank,  much  below  the  market  value,  and  the  option 
to  buy  was  extended  to  the  shareholders  only.  In  Kalbach 
V.  Clark,  133  Iowa,  215,  the  differences  of  opinion  with 
reference  to  stock  dividends  was  referred  to,  and  the  Amer- 
ican or  Pennsylvania  rule  approved  as  best  sustained  in 
principal  and  by  authority;  and  it  was  there  said  that  ''all 
pure  dividends,  whether  in  cash  or  in  stock  or  other  prop- 
erty, are  a  part  of  the  income,  and,  when  declared,  should 
go  to  the  life  tenant,  and  not  to  the  remainderman,  as 
it  is  not  a  part  of  the  corpus  of  the  property,  but  a  part 
of  the  income  derived  from  the  use  and  management 
thereof.  Any  dividends,  so  called,  presumptively  belong 
to  the  life  tenant,  as  they  are,  in  the  absence  of  showing 
to  the  contrary,  assumed  to  have  been  divided  as  profits. 
If,  however,  the  so-called  stock  dividends  represent  the 
corporate  capital — that  is,  represent  nothing  but  the  natural 
growth  or  increase  in  the  value  of  the  permanent  property, 
so  that  there  is  merely  a  change  in  the  form  of  ownership- 
such  stock  should  go  to  the  remainderman;  for  in  such 
cases  the  dividend  is  a  dividend  of  capital,  representing 
simply  an  increase  in  the  value  of  the  physical  property, 
good  will,  or  other  thing  of  tangible  value." 

Where  a  cash  dividend  is  declared,  and  at  the  same 
time  an  option  granted  to  the  stockholders  to  acquire  addi- 
tional stock  at  a  price  equal  to  the  dividend,  the  cash  or 
the  stock  taken  in  lieu  thereof  is  acquired  as  a  dividend, 
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and  will  go  to  the  life  tenant.    Brown  v.  Brown,  72  N«  J* 

3.  Sak.-  ^9-  ^^'^   (®S  ^^^-  ^^3^)  J  Davia  v.  Jackson, 

^^^t^"^      152  Mass.  58  (25  N.  E.  21,  38  Am.  St.  Eep. 
■*°^  801).      But   where    a    corporation    increases 

its  capital  stock  without  declaring  a  dividend,  and  giyes 
the  stockholders  the  option  to  suhscribe  for  the  new  stock 
in  proportion  to  that  held  by  them,  this  is  regarded  by 
many  authorities  as  incident  to  the  ownership  of  the  stock, 
and  does  not  belong,  as  a  privilege,  to  the  life  tenant. 
Such  increment  is  treated  as  capital,  to  be  added  to  the 
trust  fund  for  the  benefit  of  the  remaindermen,  and  this 
is  so  whether  the  trustee  of  the  estate  subscribes  for  the 
new  stock  for  the  benefit  of  the  trust,  or  sells  the  right  or 
option  to  subscribe  for  a  valuable  consideration.  Of  course, 
the  dividends  from  the  additional  stock  or  increase  from 
the  proceeds  of  the  sale  of  the  right  or  option  would  be 
a  part  of  the  income  to  be  paid  to  the  life  tenant.  2  Cook 
on  Corporations,  section  559;  Hite  v.  Eite,  93  Ky.  267 
(20  S.  W.  778,  19  L.  E.  A.  178,  40  Am.  St.  Rep.  189) ; 
In  re  Eisner's  Appeal,  175  Pa.  143  (34  Atl.  577) ;  Greene 
V.  Smith,  17  R.  I.  28  (19  Ad.  1081)  ;  Brinley  v.  Orcu,  5d 
Conn.  66  (47  Am.  Rep.  618) ;  Be  Kemochan,  104  N.  Y, 
618,  630  (11  N.  E.  149) ;  Smith's  Appeal,  140  Pa.  844 
(21  Atl.  438,  23  Am.  St.  Rep.  237) ;  Adkins  v.  Albree, 
12  Allen  (Mass.)  359;  Moss's  Appeal,  supra;  Be  Bromlet, 
55  L.  T.  N.  S.  146;  10  Cyc.  560;  Malan  v.  Hitching,  68 
L.  J.  N".  S.  797.  Extracts  from  some  of  these  decisions 
will  indicate  the  reasons  for  this  conclusion^ 

Hite  V.  Hite,  supra:  "It  was  also  error  to  hold  that 
the  privilege,  given  by  a  corporation  to  its  stockholders, 
to  take  additional  stock  at  par,  when  the  stock  is  worth 
more,  belongs  to  the  life  tenant.  This  right  stands  upon 
a  different  footing  from  the  claim  to  a  stock  dividend.  It 
is  a  mere  incident  of  the  old  stock.  It  is  a  right  appur- 
tenant to  it,  and  as  such  is  a  part  of  the  capital.  It  can 
not  be  fairly  considered  as  income,  but  is  inherent  in  the 
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shares  of  stock  in  their  creation.  While  the  value  of  the 
right  must  depend  essentially  upon  the  success  of  the  busi- 
ness of  the  company,  this  does  not  alter  the  nature  of  the 
right,  and  the  stock  is  properly  a  part  of  the  corpus  of 
the  estate  of  the  owner.  This  incident  of  the  stock  was,  at 
the  death  of  the  testator,  a  part  of  his  estate,  and  the  option 
merely  operated  to  increase  or  broaden  the  capital,  or 
change  the  manner  of  the  investment.  It  gave  the  right 
to  a  larger  interest  in  the  capacity  of  the  company  to  make 
profits,  but  not  to  the  income  itself." 

In  re  Eisner* s  Appeal  i  "An  increase  of  capital  by 
the  issue  of  new  stock  to  persons  paying  for  it  at  its  par 
value  implies  the  very  reverse  of  profits  earned.  The  fact 
that  the  privilege  of  subscribing  for  it  is  given  to  existing 
stockholders,  and  that  it  may  be  sold  by  them  at  a  premium, 
is  far  from  proving  that  the  premium  is  to  be  regarded 
as  income,  the  payment  or  withdrawal  of  which  leaves  the 
original  capital  unimpaired.  The  property  of  a  corpora- 
tion, after  payment  of  liabilities,  belongs  to  the  existing 
stockholders,  who  therefore  are  entitled  to  any  and  all 
enhancements  of  its  original  value;  and  such  enhancement 
belongs,  not  to  a  tenant  for  life,  but  to  the  remainderman. 
Scholefield  v.  Redfem,  32  Law  J.  Ch.  627;  HuhUy's 
Estate,  16  Phila.  (Pa.)  327;  Middleton's  Appeal,  103 
Pa.  92.  When  new  stock  is  issued  at  par,  the  actual  in- 
crease of  capital  is  precisely  the  amount  thus  received  by 
the  company;  and  if  the  new  stock  has,  at  the  time,  an 
intrinsic  value  beyond  what  was  paid  for  it,  this  presump- 
tively can  only  be  because  the  holders  of  the  new  stock 
have  been  put  on  a  footing  of  equality  with  holders  of  old 
stock,  and  thus  become  entitled  to  share  with  them  in  a 
distribution  of  assets,  should  the  company  be  dissolved. 
The  gain  of  the  new  stockholders  is  the  precise  measure 
of  loss  in  intrinsic  value  of  the  capital  of  the  old  stock- 
holders." 

In  Brinley  v.  Orou,  supra:     "In  the  case  before  us, 
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neither  in  fact  nor  form  did  the  corporation  make  any 
division,  or  part  with  any  portion  of  its  earnings  in  behalf 
of  the  stockholders.  On  the  contrary,  it  manifestly  desired 
to  retain  its  surplus  intact  and  increase  its  strength  by  the 
addition  of  a  million  of  dollars  to  its  capital;  its  accumu- 
lated earnings  all  remained  its  property,  and  subject  to 
the  risks  of  its  business.  It  offered  to  the  shareholders  the 
privilege  of  paying  in  this  sum;  investors  were  of  the 
opinion  that  this  privilege  was  worth  a  premium,  not 
because  it  carried  with  it  the  right  then  or  ever  to  demand 
any  portion  of  the  surplus  retained  in  good  faith  by  the 
company,  but  presumably  because  they  believed  that  from 
the  income  from  its  capital,  surplus,  and  business  it  would 
make  regular  dividends  largely  in  excess  of  the  ordinary 
rate  of  interest.  The  increase  in  market  value  above  cost 
of  the  shares  constituting  the  capital  of  this  fund,  result^ 
ing  either  from  an  accumulation  of  profits  by  the  corpora- 
tion, or  from  its  vote  to  permit  each  one  of  its  proprietors 
to  purchase  a  fraction  of  a  new  share,  because  he  was  the 
owner  of  an  existing  one,  belonged  to  and  formed  a  consti- 
tuent part  of  this  last,  and,  of  course,  of  the  capital.  If 
the  trustees  had  sold  the  existing  share,  and  thereby  had 
realized  the  increased  value  resulting  from  either  of  the 
mentioned  causes,  the  entire  proceeds  of  the  sale  would 
have  still  formed  a  part  of  the  capital;  and  the  excess  in 
market  value  above  cost  of  the  right  to  purchase  such  frac- 
tion also  belongs  to  and  forms  a  constituent  part  of  the 
existing  share,  and,  of  course,  of  the  capital;  and  when 
the  trustees  realized  this  excess  by  a  sale  of  the  privilege 
the  proceeds  remained  a  part  of  that  capital.  In  short, 
all  of  the  increase  of  value  which  is  realized  from  the  act 
of  the  trustees  in  selling  either  the  existing  share  with  the 
privilege  annexed,  or  the  privilege  severed  therefrom,  be- 
longs to  the  capital;  purchasers  pay  it  from  their  money; 
all  that  is  realized  from  the  act  of  the  corporation  in  mak- 
ing dividends  belongs  to  the  life  tenant." 


n 
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It  seems  to  us  that  the  reasons  presented  in  the  above 
quotations  are  unanswerable,  and  that  these  are  in  point, 
as  applied  to  the  case  at  bar.  Prior  to  each  increase  of 
stock,  that  held  by  the  trustees,  including  the  part  of  sur- 
plus and  earnings  undistributed,  belonged  to  the  estate, 
and  not  to  the  life  tenant.  The  bank,  in  increasing  its 
capital  stock,  did  not  undertake  to  distribute  any  of  its 
earnings  or  surplus.  All  of  both  were  retained  as  a  part  of 
its  funds  with  which  to  continue  in  the  development  of 
its  business.  In  issuing  the  additional  stock  in  1901,  the 
book  value  of  each  existing  share  decreased  about  $13  and 
in  1909  the  decrease  therein  by  increasing  the  capital  stock 
amounted  to  $45  per  share.  As  the  existing  shares  belonged 
to  the  estate,  the  manifest  effect  was  to  impair  the  book 
value  of  the  existing  shares  to  the  extent  the  book  value 
of  the  new  shares  exceeded  the  price  paid.  And,  con- 
versely, as  the  price  of  the  additional  stock  issued  in  1906 
exceeded  the  book  value  of  existing  shares,  that  of  the  latter 
was  enhanced  by  increasing  the  capital  stock  by  $17  per 
share.  If,  then,  the  life  tenant  be  entitled  to  the  income 
on  the  new  stobk  or  the  proceeds  of  the  sales  of  the  options, 
in  what  manner  has  her  income  been  impaired?  Kot  at 
all.  This  being  so,  there  is  no  ground  for  construing  the 
option  to  buy  additional  stock  as  something  it  does  not 
purport  to  be — a  dividend.  The  bank,  in  increasing  its 
capital,  parted  with  nothing,  but  greatly  increased  its  as- 
sets by  the  sale  of  stock.  Every  cent  of  its  surplus  and 
earnings  continued  intact  and  exposed  to  the  hazards  of 
its  business  operations. 

Aside  from  the  book  values  as  stated,  whatever  the 
trustees  obtained  on  sale  for  the  additional  stock  was  the 
excess  of  the  market  values  over  such  book  values,  and 
represented  the  proportional  increase  in  value  of  the  new 
and  original  stock,  and  was  in  no  legal  sense  a  part  of  the 
income.  For  this  reason,  market  values  ought  to  be  given 
scant,   if   any,   consideration   in   determining  whether   an 
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item  should  be  deemed  income,  or  a  part  of  the  estate,  to 
be  preserved  for  the  remainderman.  The  stock  market  is 
proverbially  unstable,  about  as  variaUe  as  the  tides,  and, 
as  remarked,  in  Moss's  Appeal,  supra,  though  well  enough 
**where  the  parties  are  about  to  realize,  but,  upon  a  ques- 
tion of  values  between  life  tenants  and  remaindermen,  a 
judicial  decision  should  go  down  through  the  shifting  sands 
of  the  stock  market  until  it  reaches  the  solid  rock  of  actual 
values."  Moreover,  the  market  value  may  include  the 
growth  and  increase  of  the  corporate  plant  or  business, 
and  therefore  include  profits  not  to  be  classed  as  surplus 
or  earnings.  For  these  reasons,  book,  rather  than  market, 
values  are  of  primary  inportance  in  solving  problems  like 
that  involved  in  the  case  at  bar. 

The  surplus,  including  the  undistributed  earnings, 
continued  in  the  bank,  notwithstanding  the  different  in- 
creases of  capital  stock,  and  doubtless  is  there  yet,  if  not 
lost.  Of  course,  the  stockholders  were  given  the  options, 
because  of  their  interest  in  the  capital,  surplus,  and  undis- 
tributed earnings  of  the  bank.  They  were  then  entitled' 
to  the  proportional  share  of  these  upon  dissolution  of  the 
corporation,  or  might  have  obtained  that  much  upon  the 
sale  of  existing  stock.  In  granting  the  option,  the  corpora- 
tion no  more  than  protected  this  right  in  the  outstanding 
stock  without  changing  its  character  from  capital  to  income. 
The  option  was  of  value,  for  the  reason  that  it  represented 
the  privilege  of  buying  shares  at  less  than  their  value,  but 
therein  did  not  impair  the  income  of  the  life  tenant;  for 
the  latter  became  entitled  to  the  dividends  as  on  the  new 
stock,  if  bought  with  funds  of  the  estate,  and,  in  any  event, 
the  income  on  the  proceeds  realized  from  the  disposition  of 
the  option.  True  this  involved  a  depreciation  in  the  value 
of  existing  shares;  but  who  shall  say  what  part  of  the 
value  of  the  option  represented  the  growth  of  the  business, 
its  good  will,  and  the  like,  and  how  such  depreciation  is 
to  be  distributed  as  between  these  and  the  accumulated  sur- 
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plus  ?  Can  the  option  be  said  to  represent  the  latter,  when 
the  bank  has  not  undertaken  in  form  nor  in  substance  to 
distribute  it  to  the  shareholders?  Shall  there  be  an 
accounting  in  court  between  the  remainderman  and  the 
life  tenant  every  time  the  option  to  buy  additional  stock 
is  given  the  trustees? 

In  Holbrook  v.  Holbrook,  74  N.  H.  201  (66  Atl. 
124,  12  L,  R  A.  (X.  S.)  768),  the  difficulties  in  the  way 
of  treating  such  option  or  right  to  subscribe  for  additional 
stock  as  income  are  suggested;  but,  notwithstanding  these, 
the  court  reached  the  conclusion  that  such  options  or  rights, 
at  least  in  part,  should  be  so  r^arded.  That  decision  is 
contrary  to  the  great  weight  of  authority,  and,  as  we  have 
attempted  to  show,  is  not  sound  in  principle. 

As  observed  in  Re  Kemochan,  104  N.  T.  618  (11  N- 
E.  149) :  'Trom  the  shares  in  question,  no  income  could 
accrue,  no  profit  arise,  to  the  holder  until  ascertained 
and  declared  by  the  company  and  allotted  to  the  share- 
holder,  and  that  act  should  have  been  deemed  to  have  been 
in  the  mind  of  the  testator,  and  not  the  earnings  or  profits 
as  ascertained  by  a  third  person,  or  a  court,  upon  an 
investigation  of  the  business  and  the  affairs  of  the  com- 
pany, either  upon  an  inspection  of  their  books  or  other- 
wise/ 

The  valtie  of  the  right  to  subscribe  necessarily  depends 
upon  the  efficiency  of  the  corporation's  management,  its 
location,  its  good  will,  and  the  like,  and  the  right  to  sub- 
scribe for  additional  shares  of  stock,  when  given  the  stock- 
holder, merely  affords  him  the  opportunity,  because  of 
owning  the  stock,  of  participating  in  a  larger  way  in  the 
capacity  of  the  corporation  to  earn  profits,  and  is  to  be 
regarded  as  an  incident  or  an  attribute  appertaining  to 
the  stock.  It  follows  that,  though  plaintiff  was  entitled  to 
the  income  derived  from  the  new  stock,  or  from  the  profits 
derived  from  the  sale  thereof,  the  right  to  subscribe  for 
additional  shares  formed  no  part  of  the ,  income  derived 
from  the  estate  of  the  testator. — Affirmed. 
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EVAUNX  ElCHABDSONy    JOHN   W.    KiNG,    OlJVE   J.    FOSTEB, 

Obviule   J.    King,   Lulu   Murphby,    Appellants,    v. 
LiTjjA  C.  King,  Appellee. 

m 

Divorce:    appearance:    waiver  of  defects  in  notice  and  petition. 

1  Where  the  defendant  appeared  and  iiled  answer  in  a  divorce  ac- 
tion, in  which  the  parties  were  correctly  named,  a  defect  in  the 
names  of  the  parties  in  the  original  notice  and  petition  was 
waived;  and  the  final  decree  in  which  they  were  correctly  named 
will  be  held  to  have  been  entered  after  the  errors  were  corrected 
by  amendment  or  otherwise,  in  support  of  the  jurisdiction  of  the 
court  Besides  the  error  in  names  in  this  instance  was  not  such 
as  to  avoid  a  decree  properly  entered. 

Same:    pleadings:  waiver  of  defects.    The  parties  to  a  divorce  suit 

2  can  not  consent  to  a  decree,  or  by  agreement  confer  jurisdiction; 
but  where  the  jurisdictional  facts  existed  and  the  defendant  ap- 
peared and  joined  issue  on  certain  alleged  grounds  of  divorce, 
without  challenging  the  sufficiency  of  the  petition  in  any  respect, 
lie  will  be  held  to  have  waived  defects  in  the  petition,  the  same 
as  in  other  cases,  in  a  collateral  attack  on  the  decree. 

Same:    juRiSDicnoN:    presumption.     In  support  of  a  judgment  of 

3  <livorce  against  a  collateral  attack,  the  appellate  -court  will  assume 
that  the  trial  court  found  it  had  jurisdiction  and  that  all  matters 
necessary  to  that  jurisdiction  were  established. 

Same:     cancellation  of  decree:    collateral  attack.     Courts  are 

4  slow  to  set  aside  a  decree  of  divorce  after  a  second  marriage 
has  taken  place;  and  where  third  parties  seek  by  collateral  at- 
tack to  avoid  a  decree  which  is  fair  on  its  face,  for  the  purpose 
of  rendering  the  second  marriage  illegal  and  thus  depriving  the 
surviving  spouse  of  a  share  in  the  property  of  decedent,  they 
must  show  that  the  former  decree  of  divorce  was  absolutely  void 
for  want  of  jurisdiction. 

Same:    parties.    A  resident  defendant  in  a  divorce  action  is  a  nec- 

5  essary  party  to  a  suit  to  set  the  decree  of  divorce  aside,  whether 
the  action  is  a  direct  or  collateral  attack  upon  the  decree. 

Marriage:     action  to  annul.     Where  an  apparently  valid  decree 

6  was  granted  the  wife  and  she  married  another,  a  suit  to  annul 
the  second  marriage,  on  the  ground  that  the  decree  of  divorce 
was  granted  without  jurisdiction,  should  be  brought  during  the 
life  of  the  second  husband. 
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Appeal  from  Fayette  District  Court. — ^Hon.  L.  E.  Fel- 
lows^ Judge. 

Fbidat,  Apbtl  6,  1912. 

Suit  in  equity  to  set  aside  a  decree  of  divorce  secured 
by  defendant  against  one  Wyman  Luther,  and  to  detemdne 
the  interests  of  the  plaintiffs  in  some  real  estate  in 
Buchanan  County,  Iowa.  The  trial  court  dismissed  the 
petition,  and  plaintiffs  appeaL — Affirmed. 

Loren  BisJc  and  Barr  &  Kenyon,  for  appellants. 

J.  B.  Bane,  for  appellee. 

Deemeb,  J. — ^Plaintiffs  are  the  heirs  at  law  of  Chas. 
W.  King,  deceased,  who  died  seised  of  the  real  estate  in 
dispute.  Defendant  was  married  to  Chas.  W.  King,  and 
if  she  be  his  widow,  she  is  entitled  to  share  in  his  real 
estate.  Plaintiffs  claim  that  she  is  not  his  widow  for  the 
reason  that,  before  marrying  King,  she  had  been  married 
to  Wyman  Luther,  from  whom  she  was  never  legally 
divorced.  It  is  admitted,  however,  that  defendant  brought 
an  action  for  divorce  against  Luther,  and  that  a  decree 
was  rendered  granting  the  prayer  of  the  petition;  but  it 
is  contended  that  the  decree  is  not  binding  because  of  de- 
fects in  the  proceedings,  and  that  the  court  rendering  it 
was  without  jurisdiction.  The  defects  in  the  divorce  pro- 
ceedings, as  shown  by  the  record,  are  these: 

I.     The   original   notice   of   the   divorce   proceedings 

indicated  that  action  was  brought  by  Lillia  Lother  v.  Wil- 

^  liam  Lother,  and  the  petition  filed  named  the 

X.  Dxvorcb:  '  ^ 

appearance:       plaintiff  as  Lillia  Lather  and  the  defendant 

waiver  of  ^     

notioe*aSd        ^  Wyman  Lather.     The  testimony  taken  by 

petition.  ^    commissioner    appointed    by    the    court, 

defendant  not  appearing,  was  in  an  action  entitled  Lil- 
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lia  Lather  v.  Wyman  Luther,  and  the  final  decree  was 
entered  in  a  case  entitled  in  the  same  manner.  Luther 
entered  his  appearance  to  the  action,  and  in  an  answer 
entitled  as  in  the  case  of  Lillia  Luther' y.  Wyman  Luther, 
practically  denied  each  and  every  allegation  of  'the  peti- 
tion. Upon  the  testimony  reported  by  the  commissioner 
decree  was  duly  entered  of  record  on  Novemher  26,  1906, 
in  a  case  properly  entitled.  The  original  notice  was  per- 
sonally served  upon  Wyman  Luther  in  the  city  of  Oelwein 
in  Fayette  county,  Iowa.  The  decree  recites  that  defend- 
ant appeared  by  attorney  at  the  hearing,  and  that,  after 
hearing  the  evidence  and  the  arguments  of  counsel,  the 
court  found:  ^That  the  parties  were  married  near  Arling- 
ton, Fayette  county,  Iowa,  March  26,  1879 ;  that  since  said 
marriage,  about  the  year  1902,  the  defendant  Wyman 
Luther  wilfully  deserted  plaintiff,  Lillia  Luther,  and  has 
ever  since  absented  himself  without  a  reasonable  cause 
for  the  period  of  over  two  years,  and  that  plaintiff  is  en- 
titled to  a  divorce  from  him.''  The  decree  itself  was  in 
the  following  language:  '^It  is  therefore  considered  by 
the  court  and  ordered  and  adjudged  and  decreed  that  the 
plaintiff  be  divorced  from  the  defendant,  and  that  the  bonds 
of  matrimony  existing  between  the  plaintiff,  Lillia  Luther, 
and  the  defendant,  Wyman  Luther,  be  dissolved,  and  that 
the  plaintiff  have  judgment  against  the  defendant  for  costs 
of  this  action,  hereby  taxed  at  $10.40,  which  costs  are 
paid  by  the  defendant."  After  entry  of  this  decree,  and  on 
or  about  December  22,  1907,  Lillia  Luther  was  married 
to  Chas.  W.  King.  King  died  intestate  March  27,  1910. 
The  contention  made  by  plaintiffs  here  is  that,  because  of 
the  mistake  in  the  names  of  the  parties  as  heretofore  noteii, 
the  decree  is  invalid  and  the  marriage  to  King  illegal  and 
void.  The  mistake,  if  any,  in  the  notice,  was  cured  by 
Luther's  appearance,  and,  although  the  petition  was 
entitled   Lillia  Lather  v.   Wyman  Lather,   the   defendant 

therein  appeared  in  his  true  name  and  filed  an  answer  in 
Vol.  157  Ia. — 19. 


n 


290  EicHAKDsoN  V.  KiNO.  [157  Iowa 

the  case  which  was  properly  entitled.  The  testimony  was 
taken  in  a  case  properly  entitled^  and  the  final  decree  cor- 
rectly named  the  parties.  As  the  final  decree  which 
properly  named  the  parties  recites  that  defendant  appeared 
by  attorney,  the  defects  in  the  prior  papers  were  waived 
and  in  order  to  support  the  jurisdiction  it  will  be  pre- 
sumed, if  that  be  necessary,  that  the  errors  in  name  were 
corrected  by  amendment  or  otherwise  before  final  decree 
was  entered. 

Aside  from  this,  we  do  not  think  the  error  in  name 
sufficient  to  justify  a  court  in  ignoring  a  decree  properly 
entered.  See,  as  supporting  this  view,  Simons  v.  Marshall, 
3  G.  Greene,  502 ;  Oriffith  v.  Harvester  Co.,  92  Iowa,  634 ; 
Loser  v.  Bank,  149  Iowa,  672, 

H.  The  only  other  point  relied  upon  is  the  insuffi- 
ciency of  the  petition  upon  which  the  divorce  was  granted. 
The  sections  of  the  Code  material  to  this  inquiry  read  as 
follows : 

Except  where  the  defendant  is  a  resident  of  this  state, 
served  by  personal  service,  the  petition  for  divorce,  in  addi- 
tion to  the  facts  on  account  of  which  the  plaintiff  claims 
the  relief  sought,  must  state  that  the  plaintiff  has  been  for 
the  last  year  a  resident  of  the  state,  specifying  the  township 
and  county  in  which  he  or  she  has  resided,  and  the  length 
of  such  residence  therein  after  deducting  all  absences  from 
the  state;  that  it  has  been  in  good  faith  and  not  for  the 
purpose  of  obtaining  a  divorce  only;  and  in  all  cases  it 
must  be  alleged  that  the  application  is  made  in  good  faith 
and  for  the  purpose  set  forth  in  the  petition.  (Code,  sec- 
tion 3172). 

The  petition  must  be  verified  by  the  plaintiff  and  it» 
allegations  established  by  competent  evidence.  If  the  aver- 
ments as  to  residence  are  not  fully  proved,  the  hearing 
shall  proceed  no  further,  and  the  action  be  dismissed  by 
the  court ;  and  no  divorce  shall  be  granted  on  the  testimony 
of  the  plaintiff  alone.  All  such  actions  shall  be  heard  in 
open  court  upon  the  oral  testimony  of  witnesses,  or  depo- 
sitions taken  as  in  other  equitable  actions  or  by  a  commis- 
sioner appointed  by  the  court     (Code,  section  3173). 
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The  petition  filed  in  the  divorce  case^  so  far  as  mater- 
ial, reads  as  follows: 

Par.  1.  Plaintiff  alleges  that  on  the  26th  day  of 
March^  1879,  the  plaintiff  and  defendant  were  married 
near  Arlington,  Fayette  county,  Iowa,  and  have  ever  since 
been  and  now  are  husband  and  wife.  Par.  2.  That  the 
parties  have  lived  in  Fayette  county,  Iowa,  most  of  their 
lives  since  said  marriage  except  whei^  defendant  was  absent 
in  Dakota.  That  bo&  parties  are  now  in  said  Fayette 
county,  Iowa.  •  .  .  Par.  4.  That  the  defendant,  dis- 
regarding his  marriage  vows^  did  about  the  year  1902  wil- 
fully desert  the  plaintiff  and  absent  himself  without  a 
reasonable  cause  for  the  space  of  over  two  years  and  has 
failed  and  refused  to  support  her.  Par.  5.  Plaintiff  fur- 
ther alleges  that,  since  and  after  said  marriage,  the  defend- 
ant became  addicted  to  habitual  drunkenness  and  neglected 
his  family.  Par.  6.  That  the  plaintiff  has  no  property  of 
her  own  and  has  to  rely  upon  her  labor  for  her  support 

It  will  be  noticed  that  the  residence  of  each  of  the 

parties  is   imperfectly  stated,   and  there   is  no   allegation 

that  "the  application  was  made  in  good  faith  and  for  the 

J.  Sami:  purpose  set  forth  in  the  petition."     Defend- 

wSw^f         *^*  ^^^  personally  served  with  notice  of  the 

^'**^  action  in  Fayette  county,   and  he  appeared 

and  filed  answer;  his  answer  admitting  all  the  allegations 

of  the  petition  except  ^those  contained  in  paragraphs  4,  5, 

and  6.     The  testimony  adduced  before  the  commissioner, 

which  was  reported  to  the  court,  showed  the  following: 

Mrs.  Luther  testified: 

My  name  is  Lillia  Luther,  aged  42 ;  reside  in  Putnam 
township,  Fayette  county,  Iowa.  I  was  married  to  the 
defendant  March  26,  1879,  near  Arlington,  Fayette 
county,  Iowa.  We  have  lived  in  Fayette  county  most  of 
the  time  ever  since  with  some  few  exceptions.  •  .  . 
He  (defendant)  never  owned  a  farm,  never  accumulated 
any  property,  and  we  drifted  from  place  to  place  until 
about  the  spring  of  1904,  when  we  were  living  about  1% 
miles  from  Oelwein,  Iowa.     .     •     .     I  am  now  working 


292  BicHABDsoN  y.  Kikg.  [157  Iowa 

for  a  farmer  and  family,  caring  for  their  house,  on  a  farm 
in  Putnam  township,  Fayette  county,  Iowa,  and  have  been 
there  since  March,  1006. 

Another  witness  testified:  '1  have  known  plaintiff 
quite  intimately  since  March,  1904,  and  know  of  my  own 
personal  knowledge  that  she  has  kept  house  and  worked 
by  the  week  for  other  parties  for  her  support  and  main- 
tenance." 

And  still  another,  a  daughter  of  the  parties: 

About  the  time  the  defendant  left  my  mother  for 
good,  he  came  home  on  one  occasion  intoxicated  and  said 
he  wouldn't  sleep  in  the  house  because  mama  was  there. 
At  that  time  my  husband  and  I  were  working  for  the 
owner  of  this  farm  on  which  we  now  reside.  That  prior 
to  this  time  my  father  and  mother  had  been  working  on 
^  this  farm  for  the  owner^  but  on  accoimt  of  the  defendant's 
indolence  and  negligence  the  owner  of  the  farm  wouldn't 
let  him  have  it  any  longer.  During  the  winter  of  1903 
and  1904,  my  mother  was  with  me  and  my  father,  the 
defendant,  also.  I  heard  the  defendant  just  prior  to  the 
time  he  left  frequently  swear  at  my  mother.  .  .  .  The 
defendant  did  leave  my  mother  early  in  March,  1904,  with- 
out any  cause  on  her  part,  and  has  absented  himself  ever 
since.  That  since  that  time  my  mother  has  been  obliged 
to  work  out  by  the  week  and  support  and  provide  for  her- 
self. That  I  know  she  has  done  this  of  my  own  personal 
knowledge,  and  I  know  that  my  father  has  refused  to  live 
with  her  and  has  not  lived  or  cohabited  with  her  since 
that,  early  in  March,  1904.  My  mother  has  always  had 
the  care  of  the  family  upon  her.  She  has  been  kind  and 
attentive  to  the  children.  She  has  been  economical  and 
industrious  and  never  gave  my  father  any  cause  for  leav- 
ing. She  is  now  working  for  a  farmer  and  his  family.  I 
think  it  is  in  Putnam  township,  Fayette  county,  Iowa. 

Upon  the  trial  of  the  instant  case  in  January,  1911, 
plaintiff  in  the  divorce  case,  defendant  here,  testified: 

Q.  State  when  and  where  you  were  married  to  Wyman 
Luther  ?    A.  Well,  near  Arlington,  Iowa.    Q.  What  county  t 
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A.  Fayette  county,  the  26th  day  of  March.  Q.  When  ?  A. 
1879.  Q.  Where  did  you  reside  imn\ediately  after  your 
marriage  in  1879,  you  and  your  husband  at  that  time  ?  A. 
In  Fayette  county,  near  Aurora.  There  wasn't  any  Aurora 
there  then.  There  wasn't  any  town  there  then.  Q.  State 
when  it  was  you  worked  for  John  Spinley?  A.  Well,  we 
worked  for  him  the  spring  we  were  married.  Q.  Where 
did  you  reside  at  that  time,  township,  county,  and  state  ?  A. 
Fayette  county.  Q.  You  may  state  in  what  counties  and 
states  you  and  your  husband  resided  in  since  your  marri- 
age and  up  to  the  time  the  decree  of  divorce  was  obtained  ? 
A.  Never  out  of  the  two  counties  myself,  and  never  while 
we  were  married  was  he  out  of  the  two  counties  I  know 
of.  We  lived  mostly  in  Fayette  county.  Q.  What  do  you 
mean  by  the  *two  counties?'  A.  Buchanan  just  adjoining, 
just  south  of  Fayette  county.  Q.  About  how  many  years 
after  your  marriage  did  you  reside  in  Buchanan  county? 
A.  Well,  let  me  see ;  well,  the  following  season,  I  believe 
in  the  following  season,  in  May,  the  same  spring,  we  went 
onto  a  farm  just  over  the  line  in  Buchanan  county.  Q. 
About  how  long  did  you  reside,  you  and  your  husband, 
at  that  time  in  Buchanan  county?  A.  Well,  we  seldom 
was  out  of  the  coimty.  About  a  year  and  a  half  or  two 
years,  somewhere  inside  of  two  years,  we  lived  I  guess. 
Q.  About  how  many  years  since  you  first  resided  in 
Buchanan  county?  A.  Well,  I  don't  know  as  I  could  tell 
exactly  how  long  it  has  been;  it  has  been  quite  a  while. 
Q.  About  ten  years?  A.  Oh,  it  has  been  all  of  that  Q. 
Been  twelve  years?  A.  Yes,  it  has  been  all  of  twelve 
years.  Q.  Wasn't  it  along  some  time  about  1887  or  1888 
that  you  resided  in  Buchanan  county,  Iowa?  A.  Well,  let 
me  see.  I  had  some  of  those  dates,  but  I  can't  call  them  to 
memory.  Q.  After  removing  from  Buchanan  county,  to 
what  county  did  you  remove  to,  and  where  did  you  reside? 
A.  Why,  back  to  Fayette  county.  Q.  Fayette  county,  Iowa  ? 
A.  Fayette  county,  Iowa.  Q.  Have  you  and  your  husband 
since  your  marriage  and  up  to  the  time  the  decree  of  divorce 
was  obtained  in  November,  1906,  ever  resided  outside  of 
either  Buchanan  or  Fayette  counties,  state  of  Iowa  ?  A.  No, 
sir.  Q.  State  whether  or  not  about  the  year  1902  you  and 
your  husband  worked  and  resided  on  what  is  called  the  Ma- 
son and  Brown  farm  near  Oelwein,  Fayette  County,  Iowa  ? 
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A.  Yes,  sir ;  we  resided  there.  Q.  State  whether  or  not  from 
that  time,  and  up  until  the  time  the  decree  of  divorce  was 
obtained,  you  and  your  husband  resided  anywhere  else  than 
in  Fayette  county,  Iowa  ?  A.  No,  sir.  Q.  At  the  time  you 
filed  the  petition  for  divorce  in  August,  1906,  in  what 
township,  county,  and  state  were  you  living  in?  A.  Liv- 
ing in  Fayette  county,  Putnam  township,  state  of  Iowa. 
Q.  You  may  state  in  what  county  the  defendant,  Wyman 
Luther,  resided  at  that  time  ?  A.  He  was  living  in  Fayette 
county.  Q.  Go  on,  what  state?  A.  State  of  Iowa.  Q. 
Now,  you  may  state  whether  or  not  the  residence  in  Fayette 
county,  state  of  Iowa,  at  the  time  you  filed  the  petition 
for  divorce,  on  your  part  was  in  good  faith  and  not  for 
the  purpose  of  obtaining  divorce  only.  A.  Yes,  sir.  Q. 
You  may  state  whether  or  not  the  application  for  the 
divorce  of  1906  was  made  in  good  faith  and  for  the  purpose 
set  forth  in  the  petition  in  the  case.  A.  Yes,  sir.  Q.  What 
was  the  corriect  way  of  spelling  this  name  before  the  divorce 
was  obtained?  A.  L-u-t-h-e-r.  Q.  Then  at  no  time  since 
you  marriage  in  1879  and  up  until  November,  1906,  did 
either  you  or  your  husband,  Wyman  Luther,  reside  out  of 
either  Fayette  county  or  Buchanan  county,  state  of  Iowa! 
A.  No,  sir.  Q.  State  whether  or  not  since  your  marriage 
to  Wyman  Luther  in  1879,  and  up  until  November,  1906, 
either  you  or  he  ever  resided  out  of  either  Fayette  county 
or  Buchanan  county,  Iowa.  A.  No,  sir.  Q.  Did  you,  or 
did  you  not,  reside  out  of  those  counties  ?  A.  We  did  not. 
I  don't  think.  Q.  In  your  petition  in  the  original  divorce 
case  you  stated  your  husband  had  been  absent  in  Dakota. 
Did  your  husband  ever  reside  in  Dakota  after  you  were 
married,  or  was  that  before?  A.  Well,  if  he  has  been  in 
Dakota,  he  wasn't  there  very  long.  Q.  Do  you  know  he 
resided  in  Dakota  at  any  time  after  your  marriage  to  him ; 
that  is,  I  mean,  Wyman  Luther?  A.  I  didn't  know  he 
was  ever  in  Dakota.  Q.  You  swore  to  it  in  your  petition 
did  you  not?  A.  I  don't  think  so.  .  .  Q.  If  your  hus- 
band was  ever  in  Dakota,  you  had  no  knowledge  of  it? 
A.  No,  sir.  Q.  Did  you  ever  have  any  knowledge  of  it? 
A.  Well,  as  I  said  a  short  time  ago,  just  a  few  days  ago 
I  was  talking  with  a  friend  of  mine,  and  he  said  he  thought 
he  had  been  in  Dakota  a  short  time.  Q.  That  is,  a  friend 
told  you  that?    A.  Yes,  sir.     Q.  Becently?     A.  Yes,  sir. 


Dec.  1912]         Richardson  v.  King.  295 

Q.  Within  the  last  month?  A.  Within  the  last  few  days. 
Q.  Was  that  the  first  knowledge  you  ever  had  of  your  hus- 
band being  out  of  the  state,  had  been  in  Dakota  {  A.  YeS; 
sir. 

Other  witnesses  also  confirmed  this  testimony  as  to 
the  residence  of  the  parties  to  the  divorce  proceeding,  and 
it  was  agreed  at  the  time  of  the  trial  in  the  present  case 
that  defendant  Luther  was  then  living  in  Jackson  township,  • 
Fayette  county.  While  most  of  this  testimony  was  objected 
to,  it  was  doubtless  admissible  to  show  that  the  court  had 
jurisdiction  of  the  divorce  proceedings  in  fact,  or,  to  speak 
with  more  accuracy,  that  jurisdictional  facts  existed  when 
the  divorce  proceedings  were  instituted  and  the  decree 
rendered.  There  is  no  claim  of  fraud  or  collusion,  and 
the  sole  question  in  this  connection  is  the  claim  that,  by 
reason  of  the  defects  in  the  petition,  the  court  was  without 
jurisdiction.  Had  the  notice  to  the  defendant  of  the  divorce 
proceeding  been  constructive  only,  had  he  been  a  nonresi- 
dent of  the  state,  and  had  he  not  entered  an  appearance 
in  the  suit,  doubtless  plaintifPs  contention  in  this  regard 
should  prevail;  but  the  defendant  was  a  resident  of  the 
county  and  state,  was  personally  served  with  notice  in 
the  county  of  his  residence,  and  appeared  and  filed  an- 
swer to  the  suit.  He  did  not  challenge  the  sufficiency  of 
the  petition  in  any  respect,  but  took  issue  with  the  plain- 
tiff in  the  action  upon  certain  of  the  grounds  alleged  for 
granting  the  divorce.  Now,  while  it  is  true  that  the  par- 
ties to  a  divorce  case  can  not  consent  either  to  a  divorce 
or  to  a  decree,  yet  a  defendant  to  such  a  suit  may  waive 
certain  defects  in  the  petition  just  as  in  any  other  case, 
provided  this  waiver  is  not  fraudulent  or  collusive.  Of 
course,  the  parties  can  not  by  agreement  confer  jurisdic- 
tion, if  the  jurisdictional  facts  do  not  exist.  But  if  they 
in  fact  exist,  and  the  petition  filed  is  not  challenged,  it 
will  be  held  sufficient  where  the  defendant  appears  and  by 
answer   waives    the    defects    in    the  pleading.     See  In  re 
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James'  Estate,  99  CaL  374  (33  Pac  1122,  87  Anu  St. 
Eep.  60);  Hurd  v.  Hunt,  72  N.  Y.  217  (28  Am.  Rep. 
129) ;  Ayres  v.  Harshman  et  al.,  66  Ind.  291 ;  McFarlane 
V.  Cornelius,  43  Or.  513  (73  Pac  325,  74  Pac  468); 
Finch  V.  Frymise  (Tenn.  Ch.  App.)  36  S.  W.  883;  Rush 
V.  Rush,  46  Iowa,  648;  HaJce  v.  Fink,  9  Watts  (Pa.) 
336 ;  Ruger  v.  Meckel,  85  N.  Y.  483 ;  Kinnier  v.  Kinnier, 
45  N.  Y.  635  (6  Am.  Eep.  132). 
In  the  case  last  cited  it  is  said: 

Having  jurisdiction  of  the  subject-matter  and  of  the 
parties,  the  other  questions  relating  to  the  pleadings  and 
the  form  and  manner  of  procedure  were  matters  of  regular- 
ity  merely,  for  which  the  judgment  can  not  be  questioned 
collaterally.  In  Shottenkirk  v.  Wheeler,  3  Johns.  Ch.  (N. 
Y.)  276,  the  court  said:  'There  is  no  case  in  which 
equity  has  ever  undertaken  to  question  a  judgment  for 
irregularity.'  .  .  .  Viewing  them  in  the  most  favor- 
able light  for  the  plaintiff,  the  question  is  presented 
whether  the  Illinois  decree  can  be  attacked  in  this  state  in 
a  collateral  action  because  the  plaintiff  in  that  action  was 
not  actually  a  bona  fide  resident  of  that  state  at  the  time. 
I  think  not.  It  is  conceded  he  was  there,  appeared  in  that 
court,  filed  his  bill,  and  took  the  decree.  The  question 
whether  he  was  a  resident  there,  so  as  to  enable  him  to 
file  his  bill,  was  for  that  court  to  determine,  and  although 
it  may  have  decided  erroneously,  the  decision  can  not  affect 
the  validity  of  the  judgment.  The  status  of  all  persons 
within  a  state  is  exclusively  for  that  state  to  determine 
for  itself.  •  .  .  A  wrong  decision  does  not  impair  the 
power  to  decide,  or  the  validity  of  the  decision  when  ques- 
tioned collaterally.  .  .  .  This  decree  was  binding  upon 
the  parties  to  it,  within  this  rule.  No  fraud  is  alleged 
by  either  against  the  other,  and  neither  could  assert  that 
it  was  not  a  valid  judgment,  as  they  were  both  equally 
guilty  of  the  fraud.  Bishop,  Marriage,  706.  It  effectu- 
ally divorced  the  parties  to  it,  and  their  marriage  was  no 
longer  in  force  in  any  legal  sense.  The  plaintiff  in  this 
action  has  not  been  defrauded,  nor  is  he  injured  by  it.  The 
plaintiff  was  entitled  to  marry  a  marriageable  person,  and 
though  she  may  not  have  been,  in  other  respects,   all  he 
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anticipated  or  all  that  was  desirable,  yet  she  was  competent 
to  marry,  because  her  former  marriage  was  not  then  in 
force,  and,  being  competent,  it  is  of  no  legal  consequence 
to  the  plaintiff  how  she  became  so.  Conceding  fraud  as 
alleged,  he  can  not  avail  himself  of  it.  His  success  in  this 
case  would  have  no  effect  upon  the  status  of  the  former 
husband,  while  the  position  of  the  defendant  would  be 
anomalous.  By  the  judgment  in  this  action,  she  would 
be  declared  the  wife  of  her  former  husband,  and  by  the 
judgment  of  another  court,  equally  binding  upon  her,  she 
would  be  declared  not  to  be  his  wife.  She  could  not  claim 
marital  rights  from  either  husband,  and  it  would  be  at 
least  hazardous  to  marry  another.  •  .  .  Nor  can  I 
assent  to  the  reason  given  for  allowing  the  husband  to  repu- 
diate the  binding  force  of  the  judgment  upon  him,  after 
voluntarily  submitting  himself  to  the  jurisdiction  of  the 
court,  and  litigating  the  case  upon  its  merits.  As  to  him, 
the  questions  litigated  were  res  adjudicata. 

In  the  McFarhne  case,  supra,  the  court  said: 

It  is  also  contended  by  plaintiff's  counsel  that  the 
complaint  in  the  divorce  suit  did  not  state  facts  sufficient  to 
authorize  a  decree  dissolving  the  marriage  contract,  and  for 
this  reason  no  error  was  committed  in  rejecting  the  judg^ 
ment  roll  therein.  In  the  trial  of  that  suit  the  court  neces- 
earily  determined  that  the  complaint  was  sufficient,  and, 
there  having  been  some  facts  alleged  upon  which  this  con- 
clusion was  based,  the  decree  is  not  void,  and  hence  not 
vulnerable  to  collateral  attack.  Woodward  v.  Baker,  10 
Or.  491 ;  Berry  v.  King,  15  Or.  165  (13  Pac.  772) ;  Mor- 
riU  V.  Morrill,  20  Or.  96  (25  Pac.  862,  11  L.  R  A.  166, 
23  Am.  St.  Eep.  95);,Cm6tK  v.  Crabill,  22  Or.  588  (30 
Pac.  320) ;  Bank  of  Colfax  v.  Richardson,  34  Or.  618  (54 
Pac.  359,  75  Am.  St.  Eep.  664) ;  Altman  v.  School  Dis- 
trict, 35  Or.  86  (56  Pac.  291,  76  Am.  St.  Rep.  468) ;  Mc- 
Nary  v.  Bush,  35  Or.  114  (56  Pac.  646) ;  Oeorge  v.  Now 
Ian,  38  Or.  637  (64  Pac.  1).  See,  also,  Mengel  v.  Mengel, 
146  Iowa,  737,  which  is  clearly  in  point) 

That  this  proceeding  is  a  collateral  attack  upon  a 
divorce  decree  must  ever  be  kept  in  mind,  for  the  rules  we 
have  in  mind  and  are  announcing  have  reference  only  to 
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such  an  attack.  The  defendant  appeared  to  the  divorce 
case  and  filed  an  answer,  and  he  could  have  challenged  the 
sufficiency  of  the  petition,  but  did  not  do  bo.  Had  he 
demurred,  doubtless  his  demurrer  would  have  been  sus- 
tained, and  in  that  event  plaintiff  could  have  amended.  As 
he  did  not  demur,  he  waived  the  defect  in  the  pleading. 
The  court  had  jurisdiction  of  the  general  subject  and  of 
the  parties,  and  the  facts  shown  demonstrate  that  the  court 
also  had  jurisdiction  of  the  particular  case. 

In  support  of  the  judgment  against  a  collateral  attack, 
we  must  assume  that  the  trial  court  found  that  it  had  juris- 
diction, and  that  all  the  matters  necessary  to  that  jurisdic- 
tion were  established.     Had  the   defendant 
jurisdiction:      to  the  divorcc  action  appealed,  an  entirely 

different  case  would  be  presented.  Upon 
such  an  appeal  the  rule  in  PinJcney  v.  Pinhney,  4  O. 
Greene,  324,  would  apply.  But  he  did  not  appeal,  and 
although  alive  and  a  resident  of  the  county  where  this 
action  was  brought,  he  was  not  made  a  party  to  the  instant 
suit 

Plaintiffs  herein  are  in  no  position  to  insist  upon  a 
new  trial  of  the   divorce   proceeding.     They   are  neither 
parties  nor  privies  thereto.     They  claim  nothing  through 
4.  Samb:  caned.     ^^^'^^  of  the  parties  to  the  divorce  proceed- 
cre?rc2iutMai    ^^g>  ^^^  ^^  ^^^  asking  a  new  trial  of  that 
atuck.  action.     They  are  seeking  to  avoid  a  decree 

of  divorce  in  order  to  make  the  marriage  of  their  deceased 
father  unlawful,  and  thus  deprive  the  defendant,  to  whom 
their  father  was  married,  of  any  share  of  his  estate.  In 
order  to  do  this,  they  must  show  that  the  divorce  decree, 
which  is  fair  on  its  face,  was  and  is  absolutely  void  because 
the  court  which  granted  it  had  no  jurisdiction.  This  we 
think  they  have  not  done.  Courts  very  properly  manifest 
great  reluctance  in  setting  aside  decrees  of  the  divorce  after 
a  second  marriage  has  taken  place,  and  will  not  do  so  save 
upon  the  most  satisfactory  showing.     A  verified  petition  is 


Dec  1912]         BicHABDsoN  v.  Ema.  299 

Teqnired  hj  section  8173  of  the  Oode  but  the  universal 
holding  is  that  this  requirement  is  not  jurisdictional.  See 
McCraney  v.  McCraney,  6  Iowa,  232-264;  Ellis  v.  White, 
61  Iowa,  644;  Van  Duzer  v.  Van  Duzer,  65  Iowa,  625; 
Cooper  V.  Sunderland,  3  Iowa,  114. 

Without  quoting  from  these  cases,  it  is  sufficient  to 
saj  that  the  principles  announced  therein  are  applicable 
here^  and,  followed  to  their  logical  conclusion,  must  result 
in  an  affirmance  of  the  judgment  Enough  has  been  said 
to  justify  the  conclusion  of  the  trial  court.  However,  there 
•are  other  facts  which  in  themselves  are  sufficient  to  defeat 
the  plaintiff's  action. 

The  defendant  in  the  divorce  suit,  although  a  resident 
of  the  county  where  this  present  suit  was  commenced,  was 
not  made  a  party  to  the  proceedings.  He  is  vitally  inter- 
s.  Saxi:  ested  in  the  suit,   and,   if  this  be  a  direct 

**^*^  attack  upon  the  decree  of  divorce,  he  was  not 

only  a  necessary,  but  an  indispensable  party.  See  section 
4091  et  aeq.  of  the  Code ;  Day  v.  Ooodwin,  104  Iowa,  374. 
Even  if  the  attack  be  regarded  as  collateral,  we  think  he 
should  have  been  made  a  party.  He  is  entitled  to  know 
whether  he  is  the  lawful  husband  of  the  defendant;  for 
he  can  not  be  her  husband  for  some  purposes,  and  a 
divorced  spouse  for  all  others.  Fidliam  v,  Drake,  105 
Iowa,  615. 

It  may  be  that,  if  the  decree  were  absolutely  void 
upon  its  face,  he  would  not  be  a  necessary  party.  But  the 
decree  is  fair  on  its  face  and  the  same  presumptions  attend 
it  as  if  the  action  were  an  ordinary  one  before  a  court  of 
general  jurisdiction.  When  a  collateral  attack  is  made 
upon  it  and  proof  aliunde  is  required,  we  think  the  better 
rule  is  that  he  should  be  made  a  party. 

Again,  the  defendant  was  married  to  King  at  the  time 
of  his  death,  and  no  effort  was  made  to  set  aside  or  annul 
the  marriage  until  after  his  death;  and  this  attempt  was 
by  a  purely  collateral  proceeding.     In  many  cases  it  has 
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been  held  that  neither  a  suit  for  divorce  nor  to  annul 
6.  Mamiace:  marriage  will  lie  after  the  death  of  one  of  the 
action  to  innoL  parties.  See  RkUrdson  v.  8towe,  102  Mo. 
33  (14  S.  W.  810);  Barney  v.  Barney,  14  Iowa,  189; 
Rawson  v.  Rawson,  156  Mass.  578  (31  N.  E.  653) ;  Par- 
ker's Appeal,  44  Pa.  309;  Kirschner  v.  Dietrich,  110  CaL 
602  (42  Pac.  1064) ;  ZoeUner  v.  ZoeUner,  46  Mich.  511 
(9  N.  W.  831) ;  Roberts  v.  Roberts,  19  R.  L  349  (33  AtL 
872). 

Of  conrse,  if  the  marriage  to  King  were  absolutely 
void  because  defendant  had  a  husband  then  living  from 
whom  she  had  not  been  divorced,  no  decree  of  annulment 
was  necessary.  But  this  is  not  the  fact  here.  There  was  an 
apparently  valid  decree  of  divorce  of  record  when  defend- 
ant married  King,  and  this,  as  we  have  seen,  was  not  sub- 
ject to  collateral  attack,  imless  absolutely  void.  It  was  not 
void,  but  voidable,  and  we  think  a  nullity  suit  should  have 
been  commenced  before  the  death  of  King. 

On  the  whole  record,  we  think  that  the  decree  of  the 
district  court  should  be  and  it  is, — Affirmed. 


Frank  L.  Lanq,  et  al.,  v.  John  Lang,  Appellant 

Insanity:  delusions:  evidence.  An  insane  delusion  is  a  belief  in 
I  something  impossible  in  the  nature  of  things,  or  the  circum- 
stances surrounding  the  afflicted  person,  and  which  refuses  to 
yield  to  evidence  or  reason.  And  where  such  belief,  owing  to 
its  character,  is  probably  unfounded  yet  might  be  true,  its  truth 
will  not  be  assumed  in  the  absence  of  evidence.  Thus  evidence 
in  a  guardianship  proceeding  that  defendant's  former  wife  was 
industrious,  and  that  his  children  were  obedient,  was  admissible 
to  show  that  his  belief  in  a  conspiracy  between  them  to  obtain 
his  property  was  a  delusion;  but  evidence  of  that  character  which 
was  merely  the  expression  of  an  opinion  is  not  admissible,  and  a 
comparison  of  the  conduct  of  his  children  with  those  of  his  neigh- 
bor's was  immaterial. 

Same.    In  a  proceeding  to  appoint  a  guardian  for  the  father  of  peti- 
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2  tioners  and  to  set  aside  conveyances  to  his  second  wife,  made  as 
part  of  a  contract  with  her  for  support  during  life,  on  the  ground 
of  mental  incapacity,  evidence  of  his  first  wife's  devotion,  the  cus- 
tom and  habits  of  his  children,  and  that  he  was  profane  and 
applied  vile  epithets  to  his  former  wife  and  children,  was  ad- 
missible for  the  purpose  of  refuting  his  belief  of  a  conspiracy 
on  their  part  to  deprive  him  of  his  property,  but  not  as  direct 
evidence  of  mental  unsoundness. 

Same.    The  record  in  this  case  is  held  to  contain  sufficient  evidence 

3  to  indicate  that  defendant's  belief  that  his  first  wife  and  children 
conspired  to  rob  him  of  his  property  was  a  delusion. 

Same.    A  copy  of  an  account  rendered  by  a  son  who  managed  his 

4  father's  farm,  showing  the  sale  of  stock  from  the  farm,  was  the 
best  evidence  available  on  the  subject,  and  admissible  to  refute  the 
father's  belief  that  he  was  being  robbed  by  his  family. 

Same.    Evidence  that  defendant's  second  wife  was  guilty  of  lacivious 

5  conduct,  not  shown  to  have  been  known  to  defendant,  or  that 
a  suit  had  been  instituted  against  her  for  alienation  of  affec- 
tion by  the  wife  another,  was  immaterial  to  any  issue  in  this  case; 
but  defendant's  testimony  that  he  had  no  knowledge  of  facts 
derogatory  of  her  morals  prior  to  their  marriage  was  competent, 
as  tending  to  rebut  any  inference  which  might  have  been  drawn 
from  a  knowledge  of  her  character. 

Evidence:    nonexperts:   scope  of  cross-examination.    A  nonexpert 

6  witness  is  permitted  in  the  first  instance  to  give  his  opinion  of 
the  sanity  of  a  person,  only  after  detailing  the  facts  within  his 
personal  observation  upon  which  the  opinion  is  based;  and  he  is 
not  subjeot  to  cross-examination  by  a  series  of  (hypothetical  ques- 
tions involving  practically  every  phase  of  the  case. 

Inaanity:  evidence.  One  entertaining  the  suspicion  that  his  wife 
^  and  children  were  seeking  to  deprive  him  of  his  property  should 
be  permitted  to  show  that  they  consulted  a  lawyer  regarding  a 
settlement  or  division  of  the  property,  when  charged  with  an  insane 
delusion  in  that  regard  as  ground  for  the  appointment  of  a 
guardian. 

Same.    That  one  for  whom  it  was  sought  to  have  a  guardian  ap- 

8  pointed  on  the  ground  of  insanity,  because  having  conveyed  his 
property  to  his  second  wife,  bought  and  sold  real  property  of 
large  value  without  making  an  examination  of  it,  was  admissible 
on  the  issue  of  his  mental  condition. 

Same:    examination  of  one  charged  with  insanity.    Great  latitude 

9  should  be  allowed  in  the  examination  of  one  for  whom  it  is 
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sought  to  have  a  guardian  appointed  on  the  ground  of  insanity. 
His  recollection  and  understanding  of  business  transactions;  his 
manner  of  speech,  memory,  and  the  state  of  his  health;  his  ability 
to  comprehend  what  he  had  done  and  was  about  to  do;  the  ac^ 
curacy  of  his  judgment,  and  generally  all  matters  calculated  to 
aid  the  jury  in  determining  his  condition  of  mind,  are  proper 
subjects  of  inquiry. 

Expert  evidence:     weight:    determination.     It  is  the  province  of 
ID    the  jury  to  determine  the  relative  value  of  the  opinions  of  all 
witnesses,  including  experts. 

Gnardianship:  insane  persons.  One  who  is  not  possessed  of  sufii- 
II  cient  mental  capacity  to  preserve  his  property,  but  is  subject  to 
the  will  of  others  in  the  disposition  of  the  same,  should  have 
a  guardian  appointed  for  him.  The  fact  that  he  may  become 
subject  to  the  will  of  others  at  -some  future  time  is  not  sufficient 
ground  for  the  appointment  however. 

Appeal    from    Crawford    District    Court. — ^Hon.    F.    M. 

Powers,  Judge. 

Tuesday,  Apeil  9,  1912. 

On  petition  of  plaintiffs,  a  temporary  guardian  of  the 
property  of  John  XL  Lang  was  appointed,  and  on  trial 
the  jury  found  that  a  permanent  guardian  should  be  ap- 
pointed to  manage  his  property  and  affairs.  He  appeals. 
— Reversed, 

B.  I.  Salinger  and  L,  H.  Salinger,  for  appellant. 

Conner  &  Lally,  for  appellees. 

Ladd,  J. — The  plaintiffs  are  the  sons  and  daughter  of 
the  defendant  Another  son,  Harry  Lang,  did  not  join  in 
the  petition,  and  a  daughter  Hattie  had  died  of  tuberculosis. 
Their  mother  died  January  21,  1908,  and  her  surviving 
husband,  the  defendant,  then  sixty-two  or  sixty-seven  years 
of  age,  married  Leonora  Eegan,  then  twenty-one  years  of 
age  and*  a  sister  of  the  wife  of  his  son  Thomas,  April  17th 
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of  the  same  year.  Immediatelj  after  this  marriage^  he  con- 
veyed to  her  the  one  hundred  and  sixty  acres  of  land  on 
"which  he  lived,  and  on  July  25th  of  the  same  year  signed 
and  acknowledged  a  deed,  purporting  to  convey  to  her  the 
remainder  of  his  land,  or  six  hundred  and  eighty  acres,  and 
entered  into  a  contract  with  her,  which  recited  that  he  was 
doing  so  in  order  to  provide  himself  a  home  and  care  in 
his  declining  years,  and  that  his  wife  was  about  to  abandon 
her  home  because  of  his  intemperate  habits,  but  desired  to 
care  for  and  wait  on  him  if  he  reformed,  and  stipulated 
(1)  that  he  would  quit  and  forever  abstain  from  the  use  of 
all  intoxicating  liquors  as  a  beverage;  (2)  that  he  would 
not  illtreat  his  wife,  so  as  to  endanger  her  health  or  life; 
(3)  that  he  executes  to  her  a  deed  of  all  his  real  estate  in 
Crawford  county,  Iowa,  intending  thereby  that  no  present 
title  or  estate  shall  pass  to  said  wife  until  his  death,  and 
gives  her  all  personal  property  owned  by  him  at  the  time 
of  his  death,  subject  to  the  conditions : 

(5)  The  said  party  of  the  second  part,  in  considera- 
tion of  the  above  agreement,  hereby  agrees  to  and  does  re- 
turn to  her  said  husband,  and  agrees  to  remain  with  him 
and  to  care  for  him  as  his  wife  until  his  death,  except  in 
case  the  said  party  of  the  first  part  shall  break  his  said 
promise  and  again  become  addicted  to  the  use  of  intoxicat- 
ing liquors,  or  in  case  he  shall  abuse  his  said  wife,  so  as 
to  endanger  her  health  or  life;  in  either  of  which  events, 
the  said  party  of  the  second  part  may  abandon  her  said 
husband  and  be  excused  from  further  living  with  or  caring 
for  her  said  husband.  (6)  It  is  also  understood  and  agreed 
by  the  parties  hereto  that,  in  case  the  said  party  of  the  first 
part  shall  keep  his  said  agreement  in  relation  to  abstaining 
from  the  use  of  intoxicating  liquors  as  a  beverage,  and  in 
case  he  shall  keep  his  said  agreement  in  relation  to  con- 
ducting himself  towards  his  wife,  so  as  not  to  illtreat  her 
in  such  a  manner  as  to  endanger  her  health  or  life,  and, 
notwithstanding  the  keeping  of  the  said  agreements  by  the 
said  party  of  the  first  part,  his  said  wife  shall  voluntarily 
forsake  her  said  husband  and  refuse  to  live  and  to  care  for 
him  until  his  death  as  his  wife,  then,  and  in  that  event. 
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she  forfeits  all  claim  to  die  real  and  personal  property 
mentioned  and  referred  to  in  this  agreement  which  was  to 
be  conveyed  and  given  to  her  by  her  said  husband,  and  said 
party  of  the  second  part,  in  such  event,  would  take  only 
such  property  out  of  her  husband's  estate  as  is  allowed  to 
her  by  law.  In  event  of  her  death  during  his  life,  the 
deed  was  to  be  a  nullity,  and  no  title  to  pass  at  his  death. 

The  petition  was  filed  September  28,  1908,  and  the 
appointment  of  a  temporary  guardian  for  the  management 
of  his  property  requested,  with  the  prayer  that  a  permanent 
guardian  may  be  designated  for  that  purpose,  and  also  to 
take  such  steps  as  may  be  essential,  in  order  to  restore  to 
his  estate  the  title  or  right  to  claim  any  of  his  property 
acquired  by  his  wife  since  their  marriage.  The  grounds 
on  which  such  action  is  sought  are  that  (1)  he  has  become 
a  spendthrift,  (2)  has  become  addicted  to  the  excessive 
use  of  intoxicating  liquors  to  such  an  extent  as  to  render 
him  incapable  of  managing  his  business  affairs,  and  (3) 
his  mind  is  unsoimd. 

Only  the  last  ground  was  submitted  to  the  jury,  and 
appellant  contends  that  this  was  error,  in  that  the  evidence 
was  such  that  a  verdict  should  have  been  directed  for  de- 
fendant. A  detailed  review  of  the  evidence  contained  in  an 
abstract  of  over  400  pages  is  impractical  and  would  serve 
no  useful  purpose.  It  is  enough  to  say  that  for  more  than 
twenty-five  years  prior  to  July  25,  1908,  the  defendant  had 
used  intoxicating  liquors  excessively,  frequently  becoming 
intoxicated,  and  evidence  was  adduced  tending  to  prove  nu- 
merous incidents  and  circumstances  in  their  nature  so  un- 
usual or  unnatural  as  that  they  tended  to  indicate  a  dis- 
ordered or  diseased  intellect ;  and  nonexperts,  basing  their 
conclusions  on  these  ,expressed  the  opinion  that  he  was  of 
unsound  mind,  as  did  two  experts.  On  the  other  hand,  nu- 
merous nonexperts  were  of  opinion  that  his  mind  was  sound, 
as  were  two  experts.  We  have  thoroughly  examined  the  rec- 
ord, and  are  content  with  the  ruling  that  the  evidence  was 
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such  as  to  carry  the  issue  as, to  whether  defendant  was  of 
sound  mind  to  the  jury. 

I.     The  evidence  tended  to  show  that  defendant .  be- 
lieved, and  had  done  so  for  some  time,  that  his  children  were 
at  enmity  with  him;  that  they  and  his  first  wife  had  con- 
spired together  to  divest  him  of  his  property ; 
deiosiona:         and  that  they  had  been  idlers,  and  had  never 

eridencc: 

worked  as  they  should  in  performing  their 
duties  about  the  farm.  To  prove  these  were  delusions, 
evidence  was  adduced,  over  objection,  tending  to  prove,  in 
substance,  that  his  children  had  been  obedient  to  their 
father,  and  had  always  done  what  he  had  required  of  them, 
and  also  the  labors  performed  by  their  mother  to  his  knowl- 
edge. As  contended  by  appellant,  though  not  in  this  con- 
nection, it  was  essential,  in  order  to  prove  his  beliefs  were 
delusions,  to  show  that  they  were  unfounded,  and  such  was 
the  purpose  of  this  testimony. 

A  delusion,  such  as  indicative  of  an  unsound  mind, 
is  a  belief  in  something  impossible  in  the  nature  of  ^things, 
or  impossible  in  the  circumstances  surrounding  the  afflicted 
individual  under  investigation,  and  which  refuses  to  yield 
to  evidence  or  to  reason.  Scott  v.  Scott,  212  HI.  597  (72 
N.  E.  708).  It  is  defined  in  Potter  v.  Jonas,  20  Or.  239 
(25  Pac.  769,  12  L.  K.  A.  161),  as  "a  conception  that 
originated  spontaneously  in  the  mind  without  evidence  of 
any  kind  to  support  it,  which  can  be  accounted  for  on  no 
reasonable  hypothesis,  having  no  foundation  in  reality,  and 
springing  from  a  diseased  and  morbid  condition  of  the 
mind.''  ^^A  delusion  is  not  necessarily  a  belief  in  some- 
thing impossible  in  the  nature  of  things  or  the  circum- 
stances of  the  case;  but  if  the  belief  is  entertained  against 
all  evidence  and  probability,  and  after  argument  to  the  con- 
trary, it  affords  grounds  for  inferring  that  the  person  labors 
under  an  insane  delusion."  Medill  v.  Snyder,  61  Ean.  15 
(58  Pac  962,  78  Am.  St.  Eep.  307). 

The  belief  entertained  by  defendant,  though,   owrug 
Vol.  IS7  Ia.^2o. 
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to  its  character,  likely  unfounded,  mig^  be  true;  but  tliia 
was  not  to  be  asetimed,  in  the  absence  of  evidence  so  show- 
ing. Drum  V.  Capps,  240  IlL  524  (88  X.  EL  1025) ;  In  re 
McOavran's  Estate,  185  Pa.  203  (39  Aa  816).  If  the 
belief  is  well  founded,  or  the  individual  nnder  investigation 
has  reasonable  grounds  for  entertaining  it,  then,  of  course, 
it  is  not  to  be  regarded  as  a  delusion.  Bradley  v.  Palmer, 
193  HL  15  (61  X.  K  856) ;  Skinner  v.  Lewis,  40  Or.  571, 
(62  Pac  523,  67  Pac  951). 

The  evidence  was  admissible  as  tending  to  show  that 
defendant's  belief  was  unfounded.  In  so  holding,  we  are 
not  to  be  understood  to  approve  of  all  the  rulings  on  the 
admissibility  of  this  class  of  evidence.  For  instance,  it  was 
incompetent  to  permit  a  witness  to  express  his  opinion  gen- 
erally that  the  sons  were  ''good  boys,''  or  that  they  did  not 
shirk,  or  that  they  were  ''hard  workers,"  and  the  like. 
These  were  mere  conclusions.  The  witnesses  should  have 
been  required  to  state  what  they  had  observed,  and  allow 
the  jui^  to  determine  whether  they  would  infer  as  mucL 
And  it  was  not  material  how  they  compared  with  neigh- 
bors' children,  as  was  sought  to  be  shown  in  cross-examina- 
tion. They  were  not  on  trial  and  the  evidence  was  merely 
for  the  purpose  of  showing  whether  there  was  any  founda- 
tion for  defendant's  belief  of  what  they  were  and  had  been. 
The  evidence  might  well  have  been  carefully  restricted  to 
the  refutation  of  defendant's  beliefs. 

Proof  of  his  first  wife's  devotion  and  sacrifices  was 
only  material  for  this  purpose;  and  the  circumstances  that 
she  and  the  children  dressed  with  extreme  plainness,  and 

did  not  attend  church,  and  the  latter  had 
little  schooling,  could  not  well  be  construed 
into  evidence  of  defendant's  mental  unsoundness.  He  may 
have  misconceived  his  obligations  to  his  family,  and  have 
disregarded  many  of  the  amenities  which  render  life  worth 
living;  but  this  is  not  so  unusual  as  that  proof  thereof 
should  be  regarded  as  indicative  of  insanity.     It  shows 
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rather  that  he  was  stingy  and  mean^  and  the  evidence  should 
have  been  excluded,  save  wherein  his  conduct  or  what  he 
may  have  said  was  involved.  The  theory  of  the  plaintiff 
was  that,  through  the  continual  use  of  intoxicants  and  un- 
restrained passion,  his  mind  had  gradually  weakened  until 
he  had  become  incapable  of  caring  for  his  financial  affairs, 
and,  of  course,  as  bearing  thereon,  what  he  had  done  and 
said  for  many  years  was  pertinent  to  the  issue.  On  this 
ground,  evidence  that  he  had  habitually  cursed  his  wife  and 
children  during  many  years,  and  applied  to  them  vile  epi- 
thets, and  questioned  the  chastity  of  his  daughters  when 
but  eleven  or  twelve  years  of  age,  was  admissible.  As  ar^ 
gued,  a  person  may  employ  the  language  he  indulged  in,  or 
consume  the  intoxicants  he  was  shown  to  have  disposed  of, 
without  being  of  unsoimd  mind;  but  this  does  not  obviate 
the  probative  value  of  such  evidence,  when  considered  in 
connection  with  other  circumstances  indicative  of  a  weak- 
ened or  diseased  intellect  Generally  the  class  of  testimony 
to  which  objection  was  interposed  was  admissible. 

IL  The  defendant  was  shown  to  have  entertained  the 
belief  that  his  first  wife  stole  from  him  and  gave  to  the 
children,  and  that  they  conspired  together  with  the  design 

of  divesting  him  of  his  property,  and  that 
his  children  were  "robbers."  It  is  argued 
that  there  was  no  evidence  to  refute  the  truth  of  such  be- 
lief; and  therefore  it  could  not  be  regarded  as  a  delusion. 
Were  the  premises  correct,  there  would  be  no  difficulty 
about  the  conclusion;  but  we  think  there  was  ample  evi- 
dence in  the  record  to  indicate  that  his  conviction  on  these 
matters  was  without  foundation. 

III.  Thomas  Lang  operated  defendant's  farm  two 
years  on  shares,  and  one  of  the  grounds  for  thinking  him 
a  "robber''  was,  as  defendant  testified,  that  his  son  had 

appropriated  the  proceeds  of  cattle  and  hogs 
^  sold,  without  paying  him  his  share.    The  son 

swore  he  had  furnished  defendant  a  statement,  to  which  he 
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made  no  objection^  and  kept  a  copy  of  it  himsell  Defend- 
ant denied  having  received  any  such  paper,  and  the  copy 
was  introduced  in  evidence.  It  was  the  best  evidence  avail- 
able of  what  the  son  claimed  to  have  furnished  his  father, 
and  was  admissible  as  bearing  on  the  issue  of  whether  de- 
fendant's belief  was  unfounded. 

IV.  Evidence  was  received  tending  to  prove  that  de- 
fendant's present  wife  occupied  a  room  at  a  hotel  in  Sioux 
City  ovemigjit  with  a  man  namd  Burnett  in  June,  1908; 

that  she  had  danced  in  the  bowery  with  one 
Butler,  who  had  formerly  fought  over  her 
with  Burnett  at  defoidant's  house  shortly  before  he  had 
married  her;  and  that  she  was  seen  in  a  buggy  with  cme 
Lockmiller  at  a  late  hour  in  the  evening  in  Dennison.  All 
this  evidence  should  have  been  excluded.  'None  of  the 
inoidents  were  shown  to  have  been  known  to  defendant; 
and  that  his  wife  may  have  been  lascivious  had  no  bearing 
on  the  issue  being  tried. 

y.  In  the  opening  statement,  counsel  for  plaintiff  said 
to  the  jury  that  a  suit  had  been  started  in  the  district  court 
of  Crawford  county  against  defendant's  wife  by  Mrs.  Bur- 
nett for  the  alienation  of  her  husband's  affections.  This  was 
objected  to,  and  the  objection  overruled,  on  the  theory  that 
such  evidence  would  tend  to  show  Mrs.  Lang  disreputable, 
and  that  she  had  such  an  influence  over  Lang  as  to  take 
away  his  property.  Of  course,  the  bringing  of  such  suit 
would  not  be  competent  to  prove  anything  of  the  kind, 
and  the  facts  recited,  in  no  event,  could  have  had  any  bear- 
ing on  the  issues  being  tried. 

There  was  evidence  tending  to  prove  his  present  wife  to 
have  been  of  loose  morals  prior  to  her  marriage,  and  that 
defendant,  in  marrying  her,  must  have  known  this.  He 
testified  he  never  heard  anything  against  her,  and  this  was 
stricken  on  motion.  The  ruling  was  erroneous;  for  his 
answer  tended  to  rebut  any  inference  which  might  otherwise 
have  been  drawn,  had  he  knowledge  of  what  she  was. 
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Wilbur  Hall,  a  farmer,  was  called  by  defendant  and 
testified  to  having  known  defendant  twenty-eight  years; 
that  he  had  lived  about  one  and  one-half  miles  from  him, 
6.  EviDBiici:         *^^  ^^^  frequently  conversed  with  him ;  and 

•^»  S'croii-    ^**i  i^  ^is  opinion,  he  was  of  sound  mind. 

examination,      q^    cross-examinatiou,     after    eliciting    the 

statement  that  defendant  had  been  drunk  about  once  every 
two  weeks  during  this  time,  counsel  for  plaintiffs  pro- 
pounded a  series  of  hypothetical  questions  covering  nearly 
every  phase  of  the  case,  and,  over  objection,  the  witness 
was  allowed  to  answer  whether  he  would  r^ard  the  matters 
recited  as  evidence,  or  indicative,  of  insanity.  John  Deitz, 
Peter  Schau,  E.  H.  Weed,  and  others  also  testified,  after 
reciting  matters  within  their  observation,  to  their  opinion 
as  to  whether  the  defendant  was  of  unsound  mind,  and 
were  cross-examined  at  great  length  as  to  what  would  be 
or  have  been  their  opinion  on  hypothetical  statements  of 
facts  recited  as  indicative  of  insanity  or  unsoundness  of 
mind.  These  suppositious  facts  were  those  of  which  evi- 
dence had  been  adduced,  and  which  were  claimed  to  have 
a  tendency  to  prove  unsoundness  of  defendant's  mind.  The 
opinions  of  nonexperts  in  such  cases  are  limited  to  facts 
and  reasons  derived  from  actual  observation,  and  are  only 
admissible  because  the  courts  recognize  the  difficulty  ex- 
perienced by  witnesses  in  describing  to  the  jury  all  the 
conditions  and  appearances  which  enter  into  opinions  they 
express.  Many  of  the  earlier  decisions  excluded  them  en- 
tirely, and  this  is  still  the  rule  in  some  jurisdictions.  Such 
evidence  is  admissible  in  this  state,  and  the  rule  prevails 
here,  as  elsewhere,  that  on  a  cross-examination  the  value  of 
such  opinions  may  not  be  tested  by  propounding  hypotheti- 
cal questions ;  nor  may  these  be  submitted  to  such  witnesses 
on  direct  examination.  Hogmire's  Appeal,  108  Mich.  410 
(66  N.  W.  327) ;  Dunham's  Appeal,  27  Conn.  192 ;  Bag- 
land  V.  State,  125  Ala.  12  (27  South.  983) ;  Appleby  v. 
Brock,  76  Mo.  814;  Bell  v.  McMaater,  29  Hun  (N.  Y.) 


310  La^o  v.  Lang.  [157  Iowa 

r 

272;  8L  Louis  MuL  Life  Ins.  Co.  v.  Graves,  6  Bush  (Ky.) 

268;  In  re  Dolbeer^s  Estate,  149  Cal.  (86  Pac  695, 

9  Ann.  Cas.  795) ;  Rambler  v.  Try  on,  7  Serg.  &  R.  (Pa-) 
90  (10  Anu  Dec.  444). 

In  the  last  case,  such  questions  were  declared  to  be 
ensnaring,  to  which  the  witnesses  themselves  might  object, 
because  calling  for  opinions,  not  based  on  their  own  knowl- 
edge and  observation,  but  on  that  of  others,  and  it  was  said 
that : 

The  witnesses  had  already  given  the  opinion  and  the 
facts  on  which  they  founded  it,  and  the  jury  were  to  judge 
of  the  correctness  of  any  opinion  from  the  facts  and  rea- 
sons stated  by  the  witnesses.  And  the  witnesses'  opinion 
of  the  capacity  of  a  man  must  not  be  founded  on  the  hear- 
say of  others,  or  the  oath  of  others.  As  well  might  the 
defendants  in  error  have  called  for  the  opinion  of  any  by- 
stander who  had  heard  the  evidence  given  by  them  of  the 
state  of  the  man's  mind.  ...  To  give  such  latitude 
as  was  allowed  in  this  case  to  a  cross-examination  would  be 
trying  the  case,  not  by  the  evidence  of  facts  and  opinion 
formed  by  witnesses  from  their  own  observation  and  knowl- 
edge, but  would  be  trying  it  on  opinions  founded  on  hearsay 
and  facts  stated  by  others,  unknown  to  the  witnesses,  and 
altogether  inconsistent  with  their  knowledge  and  with  the 
knowledge  to  which  they  had  testified. 

In  re  Dolheer's  Estate,  supra,  the  court  said  that 
"hypothetical  questions  involving  facts  not  testified  to  by 
the  witnesses  themselves  were  put  by  contestant  to  certain 
nonexpert  witnesses  familiar  with  the  deceased,  and  by  the 
court  were  ruled  out.  These  rulings  were  proper.  No 
case  has  been  cited  which  allows  such  a  line  of  inquiry, 
even  upon  cross-examination,  and  as  to  the  impropriety  of 
such  questions  reference  may  be  made  to"  the  cases  above 
cited.  The  rulings  by  which  hypothetical  questions  were 
permitted  to  be  propounded  to  nonexpert  witnesses  were 
erroneous;  and  as  in  such  questions  the  matters  claimed 
to  be  indicative  of  soundness  were  repeated  over  and  over 
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again,  and  as  the  inquiries  had  a  tendency  to  ensnare  the 
witnesses  and  discredit  the  opinions  they  had  expressed, 
these  rulings  were  extremely  prejudicial. 

Frank  Lang,  when  on  the  witness  stand^  was  asked 
whether  he  did  not  remember  that  two  or  three  years  before 
the  death  of  his  mother  he  and  she  entered  Harding's  office 
7.  Iksakity:  "^  cousult  in  regard  to  a  settlement  or  divi- 

evidencc  gj^^^  ^£  ^^  defendant's  property.     The  ob- 

jection was  sustained.  This  was  erroneous.  The  defend- 
ant was  shown  to  have  entertained  a  suspicion  that  his 
wife  and  children  were  conspiring  against  him  with  the 
purpose  of  divesting  him  of  his  property.  An  answer  to 
this  in  the  affirmative  would  have  tended  to  justify  such 
suspicion,  and  to  have  obviated  the  inference,  otherwise  to 
be  drawn,  that  his  belief  was  an  insane  delusion. 

On  June  20,  1908,  on  the  solicitation  of  G.  B.  Goin, 
he  bought  240  acres  of  land  without  examining  it,  though 
he  knew  its  condition  in  a  general  way,  as  it  was  but  three 

miles  from  his  own  farm,  for  $11,000,  on 
agreement  that  they  should  share  profits 
equally.  He  paid  $1,000  down,  and  shortly  afterwards  the 
land  was  disposed  of  at  an  advance  of  $1,550.  In  August 
of  the  same  year,  he  bought  a  section  of  land  in  Monona 
county  under  the  same  arrangement,  except  that  he  was  to 
have  6  percent  per  annum  on  the  money  invested  and  share 
equally  with  Goin  the  profits  above  that.  He  paid  $1,000 
down,  and  undertook  in  the  purchase  contract  to  pay  $29,440 
on  the  first  of  the  following  March.  He  did  not  examine 
this  land,  though  he  may  have  passed  over  it  many  years 
previous.  In  connection  with  this  evidence,  it  was  made  to 
appear  that,  prior  to  the  death  of  his  first  wife,  he  had  been 
accustomed  to  examine  everything  cautiously  before  pur- 
chasing, and  had  acted  solely  on  his  own  judgment.  The 
evidence  was  competent  and  rightly  considered  a  circum- 
stance bearing  on  the  issue  to  be  determined.  Evidence 
that  others  mav  have  been  accustomed  to  seek  for  or  act 
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on  the  advice  of  bankers,  as  was  songht  to  be  shown  by 
appellant,  was  rightly  rejected ;  the  change  in  method  pur- 
sued by  him  only  being  relevant,  and  the  extent  of  the  obli- 
gation in  consequence. 

Counsel  for  defendant  was  unduly  restricted  in  his 
examination.     As  the  issue  was  the  condition  of  his  own 
mind,  great  latitude  should  have  been  given,  and  counsel 
Saiib-  exami      Permitted  to  ask  questions  calculated  to  test 
^^-'^^     his  mental  capacity.    In  examining  him  con- 
inMnity.  ccming  the  making  of  the  papers  on  July 

25,  1908,  on  objection,  the  court  limited  him  to  reciting 
what  was  said,  and  excluded  all  expressions  of  opinion. 
Thus  he  was  asked:  ^^What  is  the  fact  of  your  under- 
standing of  these  papers  that  night?  Did  you  or  did  you 
not,  understand  that  you  had  given  your  wife  anything 
by  these  papers?"  This  was  objected  to  as  incompetent, 
irrelevant,  and  because  the  papers  expressed  the  intent.  The 
objection  was  sustained.  The  ruling  might  well  have  been 
the  other  way.  It  was  competent  to  test  the  defendant  as 
to  the  correctness  of  his  opinions  and  of  his  power  to  rea- 
son. Again,  he  testified  that  he  had  been  in  jail  at  Charter 
Oak  for  drunkenness  twice,  and  was  asked^:  ''Just  tell 
about  your  appealing;  what  you  remember  about  having 
appealed  from  that  decision.''  An  objection  that  the  record 
was  the  best  evidence  was  sustained  and  adhered  to,  upon 
explanation  by  his  counsel  that  this  was  not  testimonial 
evidence,  but  to  illustrate  the  condition  of  defendant's  mind. 
Again  he  was  asked,  "How  frequently  have  you  been  so 
intoxicated  as  to  disable  you  from  business !"  An  objection 
that  this  was  incompetent  was  sustained.  We  think  an 
answer  should  have  been  allowed.  Again,  he  was  asked, 
"What  was  your  purpose,  regarding  the  use  of  intoxicating 
liquors,  at  the  time  you  signed  the  contract  ?"  An  objection 
that  the  contract  expressed  the  purpose  was  sustained.  The 
objection  should  have  been  overruled.  He  was  asked 
whether  he  still  had  an  inclination  to  use  intoxicating  liq- 
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nors,  and  whether  he  thought  himself  able  to  refrain  there- 
from, but  objections  thereto  were  sustained^  and  he  was  not 
permitted  to  state  what  had  brought  about  a  change  in  his 
life  in  quitting  the  drink  habit,  nor  to  state  how  this  had 
affected  his  business  interests,  nor  to  state  how  much  time 
he  had  been  disabled  by  sickness  in  the  past  from  doing 
work;  and  his  statement,  in  answer  to  question,  that  he 
had  been  careful  and  had  done  the  best  he  could  in  caring 
for  his  money  was  stricken  out.  Counsel  should  have  been 
permitted  to  inquire  into  all  these  matters  and  to  propound 
such  interrogatories  as  might  indicate  his  manner  of  speech, 
his  memory,  his  state  of  health,  his  ability  to  comprehend 
what  he  had  done  or  proposed  to  do,  the  accuracy  or  inac- 
curacy of  his  judgment,  and  generally  such  matters  as  might 
aid  the  jury  in  deciding  the  issue  being  tried. 

The  intimation  in  the  twelfth  instruction  that  the  opin- 
ions of  the  medical  experts,  in  response  to  hypothetical 

SSghtfdeter.    Consideration  than  those  of  nonexperts  may 
"""^*"'  as  well  be  eliminated  on  another  trial.     The 

jury  should  be  left  free  to  pass  on  the  relative  value  of  the 
opinions  of  the  several  witnesses. 

In  the  eighteenth  instruction,  the  jury  was  told,  even 
though  defendant  is  able  to  acquire  property  and  to  manage 
business,  so  as  to  increase  his  estate,  '^yet,  if  you  believe 

from  the  evidence  that  he  has  not  sufficient 
'ship:  innne      mental  capacity  to  be  trusted  with  the  just 

protection  of  his  property,  and  may  become 
subject  to  the  will  of  others  in  disposing  of  his  property, 
then  you  should  find  in  favor  of  the  appointment  of  a  guard- 
ian.'' The  thought  sought  to  be  conveyed  is  evident,  but 
not  happily  expressed.  That  he  may  become  subject  to  the 
win  of  others  some  time  is  not  ground  for  appointment  of 
a  guardian  now.  If,  however,  he  has  insufficient  mental 
capacity  for  the  just  protection  of  his  property,  and  his 
mental  condition  is  such  that' he  is  guided  by  the  will  of 
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otters,  rather  than  his  own,  in  the  disposition  of  property, 
a  guardian  should  be  appointed. 

We  have  not  tindertaken  to  pass  on  all  of  the  numerous 
errors  assigned  and  the  omission  of  any  is  not  to  be  treated 
as  an  approval  of  the  particular  ruling.  Some  requiring 
consideration  may  have  been  overlooked  in  appellant's  brief 
of  446  pages,  wherein  assignments  of  error,  brief  points, 
suggestions,  and  arguments  are  intermingled  without  much 
attention  to  order,  logical  sequence,  or  facilitating  investi- 
gation. This  brief  is  inexcusably  prolix,  and  the  cost  of 
printing  200  pages  only  will  be  taxed. — Reversed. 


Fbank  Lbnooh,  Appellant,  v.  E.  W.  Yoss  and  W.  E. 

Wallace. 

Parties:    waiver  of  defect.    It  is  probably  not  necessary  for  the  wife 

1  to  join  with  the  husband  as  a  party  plaintiff  in  aif  action  for 
deceit  in  the  sale  of  land,  but  any  irregularity  in  this  respect 
is  waived  by  failure  to  raise  the  question  by  demurrer. 

Fraudulent  conveyances:    evidence.    Although  neither  the  contract 

2  of  sale  nor  the  deed  to  a  tract  of  land  refer  to  the  number  of 
acres  conveyed,  evidence  of  fraudulent  representations  as  to  the 
quantity  is  admissible;  and  where  there  was  such  evidence  it 
was  permissible  to  show  that  the  sale  was  in  fact  by  the  acre, 
and  that  the  price  per  acre  was  agreed  upon. 

Sale  of  land  by  the  acre:    shortage:  damages.    Where  parties  to  a 

3  contract  for  the  sale  of  land  agree  upon  a  price  per  acre,  and 
there  is  competent  evidence  of  the  actual  acreage,  the  damage 
for  a  material  shortage  is  the  price  per  acre  multiplied  by  the 
number  of  acres  it  is  short. 

Appeal  from  Iowa  District  Court. — ^Hon.  R.  P.  Howell, 

Judge. 

Satttrday,  June  8,  1912. 

The  facts  are  stated  in  the  opinion. — Reversed. 
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Orimm,  Trewin  &  Randall  and  Barnes  &  Chamber- 
lain,  for  appellant 

Wade,  Butcher  &  Davis,  for  appellees. 

Shebwiit,  J. — This  is  a  law  action  brought  by  the 
plaintiff  to  recover  of  the  defendants  damages  for  fraud 
and  deceit.  The  plaintiff  and  his  wife  bought  a  farm  of 
the  defendants,  which  the  defendants  said  contained  one 
hundred  and  eleven  acres,  but  which  does  not,  in  fact,  con- 
tain more  than  ninety-four  acres.  The  plaintiff  alleged 
that  the  price  agreed  upon  for  the  farm  of  one  hundred 
and  eleven  acres  was  $70  per  acre,  and  that  plaintiff 
paid  that  amount  therefor.  At  the  close  of  the  plaintiff's 
evidence,  the  court,  on  the  defendants'  motion,  directed  a 
verdict  for  them,  and  this  appeal  followed.  One  of  the 
grounds  of  the  motion  to  direct  was  that  there  was  a  non- 
joinder of  necessary  parties  plaintiff.     A  written  contract 

« 

was  originally  entered  into  by  the  parties,  and  in  this  the 
defendants  undertook  to  convey  to  the  plaintiff  and  his  wife. 
But  thereafter  a  deed  was  executed  to  the  plaintiff  alone. 

It  was  probably  not  necessary  to  make  the  wife  a  party 
plaintiff,  but,  if  she  should  have  joined  her  husband  as 

plaintiff,    the    defendants    waived    the    mat- 
waiver  of         ter  by  not  demurring  to  the  petition  or  rais- 
ing  the   question   by   their   answer.      Code, 
sections   3561-3663;   Fviliam  v.  Drake,   105   Iowa,    615; 
Anderson  v.  Acheson,  132  Iowa,  744;  Coe  v.  Anderson,  92 
Iowa,  515. 

Neither  the  contract  nor  the  deed  stated  the  number  of 
acres  in  the  farm  sold  to  the  plaintiff,  but,  notwithstanding 

this,  evidence  was  admissible  of  the  fraudu- 
coNTEYANCBs:     Icut    rcpreseutation    as    to    the    number    of 

acres.  Lane  v.  Parsons,  108  Iowa,  241; 
Hodges  v,  Denny,  86  Ala.  226  (5  South.  492) ;  29  Am. 
&  Eng.  Enc.  629. 
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There  was  evidence  of  fraudulent  representations  as 
to  the  number  of  acres  of  land  in  the  farm^  yet  the  trial 
court  excluded  parol  evidence  that  the  sale  was,  in  fact, 
by  the  acre  and  that  the  price  per  acre  was  agreed  upon. 
This  was  error.  Howes  v,  Axtell,  74  Iowa,  400;  Hallam 
V,  TodhurUed,  24  Iowa,  166;  Rathke  v.  Tyler,  136  Iowa, 
284;  Hosleton  v.  Dickinson,  51  Iowa,  244;  White  v.  Miller, 
22  Vt.  380 ;  Murdoch  v.  Gilchrist,  52  N.  Y.  242. 

There  was  competent  evidence  of  the  amount  of  land 
actually  contained  in  the  farm.  Where  the  parties  agree 
upon  the  price  per  acre,  if  there  is  found  to  be  a  material 
Sali  of  land  shortage,  the  damages  sustained  will  ordi- 
shomgel^"*  narily  be  the  price  per  acre  agreed  upon  mul- 
*^*™*^  tiplied  by  the  number  of  acres  short.     This 

measure  of  damage  is  right,  because  of  the  solemn  agree- 
ment of  the  parties  that  the  land  is  worth  the  amount  per 
acre  named.  Hallam  v.  Todhunted,  supra;  Hosleton  v. 
Dickinson,  supra;  Howes  v.  AxteU,  supra;  Rathke  v.  Tyler, 
supra;  29  Am.  &  Eng.  Enc.^  supra.  An  exception  to  this 
rule  has  sometimes  been  made  where  the  improvements  on 
a  particular  part  of  the  land  have  been  of  unusual  extent 
and  value,  but  this  case  is  not  shown  to  be  in  that  class. 
The  court  was  clearly  in  error  in  its  rulings  on  the  admis- 
sion of  testimony,  and  in  directing  a  verdict  for  the  defend- 
ants.   The  judgment  is  reversed. 

Evans,  J.,  taking  no  part 


N".  M.  Hakt,  Appellee,  v.  M.  O.  Dblphbt  et  al.,  Appel- 
lants; and  W.  S.  Habt,  Appellee,  v.  M.  0.  Delphbt 

ET  AL.,  Appellants. 

Public  lands:    DEasiONS  of  interiok  department:    cokclusiveness. 
I    The  state  courts  are  bound  by  a  final  decision  of  the  Interior 
Department  that  lands  are  in  fact  swamp  and  subject  to  selection 
under  the  swamp  land  Act. 
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Same:    swamp  lands:   grant:   title.    The  grant  of  swamp  lands 

2  under  the  Act  of  Congress  of  1850  was  a  present  grant,  the  legal 
title  however  remaining  in  the  Government  until  selection  by  the 
counties  for  the  purpose  of  identification;  but  upon  obtaining 
legal  title  by  selection  it  relates  back  to  the  grant  itself. 

Same:    taxation.    The  fact  that  the  title  to  swamp  land  when  ac- 

3  quired  relates  back  to  the  grant  by  Congress  will  not  of  itself 
validate  a  sale  of  the  land  for  taxes,  made  while  the  title  stood 
in  the  Government  or  county;  as  during  that  time  the  land  was 
exempt  from  taxation. 

Same:    swamp  land  grant:  effect.    Under  the  swamp  land  Act  of 

4  1850^  requiring  selection  and  proof  of  the  character  of  the  land 
before  patent  to  the  state,  the  general  government  'holds  the 
legal  title  in  trust  for  the  state  and  county  until  the  selection  is 
made  and  the  patent  issued. 

Same:    conflicting  tttles:    estoppel.    A  wife  holding  a  quitclaim 

5  deed  from  the  cotmty  conveying  swamp  land,  made  after  the  patent 
issued  to  the  county,  is  not  estopped  from  challenging  the  validity 
of  a  tax  deed  under  a  sale  made  when  the  land  was  not  subject 
to  taxation,'  by  reason  of  the  fact  that  her  husband  had  made 
an  invalid  homestead  entry  upon  the  land.  Besides  the  estoppel 
pleaded  was  of  no  avail  because  the  plaintiff  must  recover,  if  at 
all,  upon  the  strength  of  his  own  title. 

Same:    tax  ttile  to  swamp  land:  proof.    The  holder  of  a  tax  title 

6  to  swamp  lands  can  not  rely  tiiereon,  in  the  absence  of  a  show- 
ing that  during  the  years  for  which  the  lands  were  taxed  the 
state  and  county  had  parted  with  their  title,  or  were  estopped 
from  claiming  title  thereto.  In  the  instant  case  the  evidence 
shows  that  the  county  had  parted  with  its  title  to  one  of  the  lots 
in  question,  but  not  to  the  others,  when  the  sales  under  which 
plaintiff  claims  were  made. 

Same:    estoppel.    Where  the  county  sold  and  retained  the  purchase 

7  price  of  swamp  land,  and  thereafter  listed  and  assessed  the  same 
for  taxes,  it  was  estopped  from  claiming  that  the  land  was  not 
sold  and  not  subject  to  taxation,  as  against  the  holder  of  the  tax 
title;  and  the  county's  grantee  was  subject  to  the  same  estoppel. 

Same.    Where  the  county  made  executory  contracts  for  the  sale  of 

8  swamp  land  which  were  never  performed,  and  the  deposits  made 
thereon  were  kej^t  intact  and  'finally  refunded,  but  the  county  levied 
assessments  and  sold  the  land  at  tax  sale,  it  was  not  thereby  es- 
topped to  deny  that  it  had  parted  with  its  title  or  that  it  was 
subject  to  taxation. 

Taxation:    sales:    Caveat  emptor.    The  doctrine  of  caveat  emptor 
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9    applies  to  purchasers  at  a  tax  sale,  and  they  therefore  take  nc 
interest  in  lands  not  subject  to  taxation. 

'Appeal  from  Allamakee  District  Court. — ^Hoh.  L.  E.  Fel- 
lows, Judge. 

Saturday,  June  8,  1912. 

Thk  first  of  these  actions  was  brought  by  Mrs.  K  M. 
Hart  to  enjoin  defendants  from  trespassing  npon  certain 
lands  in  Allamakee  county,  Iowa,  and  the  second  action, 
was  brought  by  Mr.  Hart,  more  than  four  years  thereafter, 
to  establish  his  title  to  another  tract  of  land  in  said  county 
against  the  defendants,  and  to  cancel  a  redemption  from  tax 
sale  claimed  to  have  been  made  by  said  defendants,  or  one 
of  them,  and  also  to  quiet  his  title  to  said  land.  Shortly 
before  the  bringing  of  the  second  suit,  plaintiff  amended 
her  petition  in  the  first  one  asking  that  her  title  to  the 
property  in  controversy  be  quieted  in  her  and  •  for  other 
equitable  relief.  Mrs.  Hart  claimed  to  be  the  absolute 
owner  of  the  property  described  in  her  petition,  and  Mr. 
Hart  the  owner  of  the  property  described  in  his  petition  in 
virtue  of  certain  tax  deeds.  The  defendants  denied  plain- 
tiffs' ownership  of  the  lands  and  pleaded  title  and  right  of 
possession  in  themselves.  They  each  pleaded  an  estoppel 
of  each  of  the  plaintiffs  to  assert  title,  and  in  replies  filed 
by  plaintiffs  they  pleaded  that  defendants  were  estopped. 
Upon  trial  to  the  court  there  was  a  decree  for  each  of  the 
plaintiffs  as  prayed  and  awarding  damages  against  the 
Delpheys  in  the  sum  of  $300  in  favor  of  Mrs.  Hart,  and 
defendants  appeal.    Reversed  in  part;  Affirmed  in  part. 

/.  P.  Conway,  D.  J.  Murphy  and  J?.  H.  Griffiths,  for 
appellants. 

William  8.  Hart,  for  appellees. 
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Deemeb^  J. — ^While  the  facts  are  not  seriously  in  dis- 
pute,  they  are  complicated  and  diflScult  to  state  with  any 
degree  of  clearness.  The  land  in  controversy  is  an  island 
in  the  Mississippi  river  near  the  west  bank  thereof,  and 
this  island  is  described  as  lots  5,  6,  and  7  in  section 
26,  township  97,  range  3  west.  Mrs.  Hart  claims  to 
be  the  owner  of  lots  5  and  7,  and  Mr.  Hart  of  lot  6, 
and  the  basis  for  each  claim  is  a  tax  deed  or  deeds  for 
said  lots  executed  as  hereinafter  set  foirth.  Defendants 
Delphey  claim  to  own  the  same  by  purchase  from  the 
county  and  by  reason  of  having  homesteaded  the  same  un- 
der circumstances  hereinafter  to  be  related.  Each  also 
claims  that  the  other  is  estopped  from  making  any  claim 
to  the  lands.  One  of  the  claims  of  all  parties  is  that  the 
lands  were  "swamp"  in  character,  that  they  passed  from 
the  United  States  government  to  the  state,  from  the  state  to 
Allamakee  county,  and  from  Allamakee  county  to  certain 
purchasers;  and  the  records  disclose  that  Mrs.  Delphey 
has  the  paper  title,  from  the  United  States  government, 
passing  through  the  channels  above  indicated.  The  main 
reliance  of  the  plaintiffs  is  upon  tax  deeds  issued  to  them 
at  various  times,  which  defendants  say  were  and  are  in- 
valid because  the  lands  were  not  subject  to  taxation  at  the 
times  the  taxes  were  levied  against  them.  While  defend- 
ants are  relying  upon  a  homestead  entry  which  we  shall 
presently  consider,  they,  or  at  least  one  of  them,  is  relying 
upon  a  patent  from  the  United  States  government  issued 
to  the  state  under  the  theory  that  the  lands  were  not  subject 
to  homestead  entry,  but  were  swamp  lands,  which  passed  to 
the  state  and  county  and  afterward  to  Mrs.  Delphey.  So 
that  the  first  question  in  the  case  is:  Assuming  the  lands 
to  be  "swamp**  in  fact,  when  did  the  title  to  the  same  pass 
from  the  government  and  become  subject  to  taxation  ?  The 
patent  did  not  in  fact  issue  from  the  United  States  gov- 
ernment until  October  of  the  year  1907,  and  the  state 
patented  the  lots  to  the  county  in  November  of  the  same 
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year.  However,  an  approved  swamp  land  list  was  issued 
by  the  United  States  and  sent  to  the  state  of  Iowa  in  April 
of  the  year  1907,  and  in  September  of  the  same  year 
Allamakee  county  quitclaimed  all  the  lots  to  Mrs.  Delphey 
for  the  sum  of  $200  in  cash  paid  by  her.  If  this  were 
all  of  the  case,  it  would  not  be  difficult  of  solution,  for  it 
is  clear  that  under  such  a  record  the  lands  were  not  tax- 
able before  the  year  1907,  and  the  tax  deeds  under  which 
the  plaintiffs'  claims  were  issued  upon  sales  for  taxes  levied 
not  later  than  the  year  1901,  In  order,  then,  to  recover 
under  their  tax  deeds,  plaintiffs  must  show  that  the  lands 
were  subject  to  taxation  at  the  time  the  taxes  were  levied 
against  them.  That  they  were  assessed  by  the-  county 
from  the  year  1879  to  1899  to  unknown  owners,  and  from 
1899  to  the  time  of  the  commencement  of  these  actions 
to  one  or  the  other  of  the  parties  litigant,  is  not  disputed. 
But  it  is  also  known  that  for  the  years  1894  to  1909  the 
lands  were  listed  by  or  at  the  instance  of  Mrs.  Hart,  who 
then  claimed  to  have  an  interest  in  part  thereof,  or  to  be 
one  of  the  owners  of  two  of  the  lots  under  a  tax  deed  or 
deeds  from  the  county. 

The  following  facts  are  relied  upon  as  showing  that 
the  lands  were  subject  to  taxation:  It  is  said  that,  by 
reason  of  the  character  of  the  island,  the  lands  comprising 
the  same  passed  to  the  state  of  Iowa  under  the  swamp  land 
grant  of  the  year  1850 ;  that  the  state  granted  the  same 
to  the  county;  and  that  the  qounty  sold  the  several  tracts 
at  different  times  and  to  different  buyers  at  various  times 
— ^all  as  shown  by  the  swamp  land  record  still  preserved 
in  the  office  of  the  county  auditor  of  Allamakee  coimty. 
It  is  true  that  this  copy  of  the  swamp  land  list  which  was 
found  in  the  county  auditor's  office  shows  the  following 
with  reference  to  these  various  lots: 
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Des.  Sec  T.   K  A.  Val.  Date. 

Lot    6     26     97   3  26.60        8-8-'64  Millet  &  WU- 

liams  sold  by 
o.   Xf.   C.  •  .$33.12 

Lot     5     26     97    3  56.44  50  8-8-'66  Eec'd.   Treas'r 

E 1  i  z  a  b  eth 
Klett,  Dep't.  28.22 

Lot    7     26     97    3  29.03  76  Guthneck       & 

H  e  r  t  z  o  gy 
DepH 21.73 

This  list  contains  description  of  eighteen  different 
tracts,  and  with  one  exception  they  are  marked  in  one  or 
the  other  of  these  methods,  "sold/'  "sold  deeded,"  "deeded,** 
or  "deposit"  In  connection  herewith,  we  here  reproduce 
a  receipt  from  Quthneck  which  is  found  in  the  record: 
"$21.73.  Office  of  County  Auditor.  Harpers  Ferry,  Iowa, 
December  29,  1909.  Beceived  of  S.  K.  Kolsrud,  county 
auditor,  Allamakee  county,  Iowa,  twenty-one  and  73-100 
doUars,  in  full  payment  for  money  deposited  with  the  audi- 
tor  of  said  county  years  ago  to  purchase  Qov.  lot  7,  section 
26,  township  97,  range  3.     Herbert  Outhneck." 

About  the  only  other  evidence  of  the  sale  of  these  lots 
by  the  county  is :  The  assessment  thereof  for  about  thirty- 
three  years,  the  payment  of  taxes  thereon  by  the  following 
named  persons:  Dayton,  Tobiason,  Katcliffe,  Hart,  and 
the  Delpheys.  And  tax  sales  of  the  lots  or  some  of  them 
in  1880  to  Dayton;  in  1888  to  Tobiason;  lots  5  and  7  in 
1894  to  William  S.  Hart  &  Co. ;  and  lot  6  to  Ratcliffe ;  in 
1900  an  undivided  1/60  of  lot  6  to  Hart ;  and  in  1901  the 
remaining  59/60  of  the  lot  to  Hart.  Plaintiff's  title  to 
lots  5  and  7  is  based  upon  a  tax  deed  issued  in  1897  upon 
the  sale  of  the  lots  in  1894  and  to  lot  6  upon  tax  deeds 
subsequently  issued.  The  Harts  have  been  in  the  actual 
possession  of  the  lots  since  the  issuance  of  the  tax  deeds, 
or  at  least  down  to  the  time  that  the  Delpheys  went  into 
possession   (as  squatters  according  to  plaintiff's  claim)   in 

November  of  the  year  1902.     Since  that  time  there  has 
Vol.  157  Ia.— 21. 
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been  a  controversy  over  the  title  to  the  lots  which  resulted 
in  this  litigation.  It  seems  that  the  lots  in  question  were 
at  one  time  selected  for  the  county  as  swamp  lands  by  one 
named  Sargent;  but  this  list  was  canceled  and  superseded 
by  one  made  for  the  county  by  one  Jarrett,  a  surveyor  and 
county  selecting  agent,  and  Jarrett  made  an  entry  on  the 
back  of  his  list  as  follows: 

Part  of  Sec.  Sec.  Twp.  Range.  No.  of  Acres. 
Lot  No.  6     26      96  3  56.44  ) 

Omitted  on 
Lot  No.  6     26      96  3  26.50  ) 

opposite  page. 
Lot  No.  7     26      96  3  29.03  ) 

As  will  be  noticed,  the  lots  selected  by  him  were  in 
township  96,  which  the  testimony  now  shows  did  not 
exist,  but  .was  in  fact  in  the  Mississippi  river.  That  the 
naming  of  the  township  was  a  mistake  seems  reasonably 
clear.  But  here  the  contest  deepens.  The  General  Land 
OflSce  of  the  United  States,  evidently  finding  some  discre- 
pancies, wrote  the  Des  Moines  land  office  the  following 
letter:  '^JVashington,  D.  C,  October  26,  1896.  'K.' 
SWX.  Register  and  Receiver,  U.  S.  Land  Office,  Des 
Moines,  Iowa — Sirs:  You  will  please  transmit  to  this 
office  a  certified  copy  of  so  much  of  the  swamp  land  selec- 
tion list,  transmitted  to  the  Decorah  land  office  with  the 
Surveyor  General's  letter  of  January  12,  1857,  as  relates 
to  sec.  26,  T.  96  N.,  R.  3  W.  and  sec.  26,  Twp.  97  N., 
BL  3  W.  The  document  is  needed  to  enable  this  office  to 
determine  in  which  township  the  selection  was  actually 
made.  If  your  records  throw  any  light  on  the  subject 
please  report  the  fact  in  your  letter  transmitting  the  copy 
herein  requested.  Very  respectfully,  E.  F.  Best,  Assistant 
Commissioner." 

This  was  answered  by  letter  from  the  Des  Moines 
office  dated  August  9,  1897,  which  closed  as  follows:  "You 
will  see  by  the  inclosed  copy  that  the  Surveyor  Gleneral's 
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list  shows  lots  5^  6^  7,  8,  9,  and  10  to  be  in  sec.  26,  96,  3 
W.,  while  the  plat  in  this  office  shows  no  sec  26,  96,  3  W. 
(said  section  would  come  in  the  Mississippi  river),  but 
shows  lots  6,  6,  7,  8,  9,  and  10  to  be  in  sec.  26-97-3  W. 
The  Surveyor  General  does  not  show  any  swamp  lands  in 
sec  26,  97,  3  W." 

This  information  led  to  an  order  canceling  the  selec- 
tion in  26-96-3,  and  to  the  following  notice  by  letter  ad- 
dressed to  the  Des  Moines  land  office: 

Sirs:  Included  in  swamp  land  selection  list  No.  3, 
Decorah  series,  received  with  the  Surveyor  General's  letter 
of  January  8,  1857,  are  lots  5,  6,  7,  8,  9,  and  10  of  sec. 
26,  T.  96  N.,  R.  3  W.  The  official  plat  of  survey  of  said 
township  on  file  in  this  office,  does  not  show  any  section  26 
(T.  96).  The  corresponding  lots  in  sec  26,  T.  97  N.,  R. 
3  W.  agree  in  area  with  those  described  in  said  list  3,  but, 
as  the  list  on  file  in  your  office  agrees  with  the  one  filed  in 
this  office,  it  can  not  be  held  that  the  selection  was  for  lots 
in  sec  56,  T.  97  N.,  R  3  W.  You  will  advise  the  proper 
state  authorities  of  the  facts  above  stated,  and  allow  them 
sixty  days  within  which  to  show  cause  why  the  selection 
of  said  lots  in  sec.  26,  T.  96  N.,  R.  3  W.,  should  not  be 
canceled  for  the  reason  that  no  such  description  exists.  In 
event  of  failure  to  make  such  showing  within  the  time  al- 
lowed, or  to  appeal  herefrom,  the  selection  will  be  canceled, 
without  further  notice.  In  due  time  report  action  in  the 
matter  to  this  office  (Indorsed  on  back:)  *Sept.  7,  1897^ 
sec'y  of  state  and  auditor  ADamakee  Co.,  Waukon,  la.^ 
notified  60  days  to  appeal,  and  copy  of  decision  sent  by 
registered  mail.'  'April  20,  1898,  reported  to  G.  L.  O.  no 
action  taken.' 

The  Des  Moines  office  gave  notice  of  the  cancellation 
to  the  state  and  to  Allamakee  county  and  that  unless  appeal 
was  taken  within  sixty  days  the  same  would  become  final. 
No  attention  was  given  these  notices,  and  the  cancellation 
doubtless  became  final.  Neither  Hart  nor  any  of  the 
claimants  of  the  land  were  given  notice  of  these  proceedings^ 
nor  had  they  any  knowledge  thereof.     In  January  of  the 
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year  1903,  TDelphey  wrote  the  General  Land  Office  inquiring 
if  he  could  make  homestead  entry  of  the  lots,  and  being 
informed  that  he  could  jdo  so,  he  (Delphey)  made  entry 
in  March  of  the  same  year.  He  was  required  to  make 
proof  that  the  land  was  not  swamp,  and  this  he  did  in  the 
form  of  affidavits.  His  entry  was  then  allowed  subject  to 
a  swamp  title,  and  he  was  required  to  give  notice  to  both 
state  and  county.  This  he  did,  and  when  the  county  re- 
ceived its  notice  it  turned  the  same  over  to  Hart  as  the 
real  party  in  interest;  he  holding  title  at  that  time  under 
the  tax  deeds  hitherto  mentioned,  although  Delphey  had 
madie,  or  attempted  to  make,  redemption  from  the  sale  of 
lot  6.  The  Harts  appeared  and  contested  the  homestead 
entry,  and  trials  were  had  before  the  local  land  commis- 
sioner, who  decided  in  favor  of  the  Delpheys,  then  t>n 
appeal  to  the  Commissioner  of  the  General  Land  Office, 
who  reversed  the  holding  of  the  local  land  commissioner, 
and  from  the  commissioner  on  appeal  to  the  Secretary  of 
the.  Interior,  who  affirmed  the  decision  of  the  General  Land 
Commissioner.  The  final  decision  was  made  March  28, 
1907,  and  among  other  things  it  was  found: 

That  Mr.  Jarrett  selected  the  lots  in  sec  26,  T.  97  N., 
R  8  W.  (instead  of  T.  96)  is  evidenced  by  the  fact  that 
the  areas  of  the  several  lots  correspond  exactly  with  those 
in  sec.  26,  T.  96  N.,  R.  8  W.  The  same  erroneous  descrip- 
tions, viz.,  'Sec.  26,  T.  96,'  were  carried  into  the  Surveyor 
QeneraFs  list  of  January  8,  1857,  reporting  the  state's 
claim.  The  county  was  therefore  justified  in  claiming  that 
the  lots  in  controversy  had  been  selected  under  the  swamp 
grant.  •  •  .  (States  that  from  all  the  testimony  he 
thinks  the  land  subject  to  overflow  during  the  planting, 
growing,  or  harvesting  season  so  as  to  injure  or  destroy  a 
erop,  and  was  in  1850.  Quotes  part  of  original  United 
States  surveyor's  notes  on  this  township  made  in  1849, 
showing  white  and  bur  oak  growing  therein,  etc.  Concludes 
the  land  is  higher  now  than  in  1850.)  I  am  also  of  the 
opinion,  and  so  decide,  that  lots  5,  6,  and  7,  as  well  as  lots 
8,  9,  and  10,  of  sec.  26,  T.  97  N.,  R.  8  W.,  were,  in  effect, 
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embraced  in  a  list  of  swamp  lands  reported  to  this  office 
January  8,  1857,  and  that  the  state's  claim  thereto  was 
confirmed  by  the  act  of  March  3,  1857,  c.  117,  11  Stat 
251.  The  appeal  is  sustained,  and  the  lots  in  controversy 
are  awarded  to  the  state.  The  homestead  entry  of  Milton 
O.  Delphey,  No.  1,419,  covering  the  said  lots,  is  held  for 
cancellation  for  the  reasons  above  stated.  Advise  the  par- 
ties in  interest  hereof,  allow  the  usual  right  of  appeal,  and 
in  due  time  make  full  report  in  the  matter  to  this  office. 

On  motion  for  review  the  commissioner  made  the  fol- 
lowing findings: 

Kow  that  a  question  on  this  point  (the  Jarrett  list 
and  the  finding  thereof)  has  been  raised  by  the  motion  for 
review,  the  office  is  ready  to  concede  that  the  tracts  involved 
in  this  controversy  were  not,  technically,  reported.  While 
it  is  clear  that  it  was  the  intention  to  make  selection  of  the 
tracts  involved,  it  can  not  be  said  that  they  actually  wer^ 
reported.  If  the  decision  of  October  16th  hinged  on  this 
point  alone,  there  might  be  good  ground  for  considering  the 
decision  again.  But  as  the  case  has  been  determined  upon 
its  merits,  and  no  good  ground  appears  for  reviewing  the 
decision  on  that  basis,  there  is  nothing  to  be  gained  by  a 
discussion  of  the  effect  of  the  confirmatory  act  of  these^ 
lands.  If  the  lands  are  of  the  character  of  lands  granted, 
and  have  been  shown  to  be  such  by  the  testimony  adduced 
at  a  hearing  regularly  held  for  the  purpose  of  determining 
their  character,  it  can  made  no  difference  whether  they  htfve 
been  selected  or  reported  as  swamp,  or  not  This  office  has 
decided  the  tracts  involved  to  have  been  of  the  character  of 
lands  granted,  and  rests  upon  that  decision.  This  office 
can  not  agree  that  the  doctrine  of  res  judicata  applies  to 
the  tracts  in  question.  There  is  no  record  or  other  evidence 
that  the  question  of  the  swampy  character  of  these  tracts 
was  ever  before  considered.  The  decision  of  September  3, 
1897,  did  not  touch  that  question.  The  statement  in  that 
decision  respecting  lands  in  T.  97  N.,  K.  3  W.,  was  mere 
dictum.  Any  claim  which  the  state  or  its  grantee  may 
have  to  the  lands  in  T.  96,  and  not  T.  97,  was  the  subject 
of  that  decision.  For  the  same  reason,  the  doctrine  of 
estoppel,  invoked  in  the  motion,  can  not  be  applied  in  this 
case.    The  state's  acquiescence  in  the  decision  of  September 
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dj  1897,  can  in  no  sense  be  considered  a  waiver  of  its  claim 
to  anything  except  the  erroneous  selections  which  were  the 
subject  of  that  decision.  .The  contention  that  neither  the 
state  nor  the  contestants  in  this  case  'had  or  ever  could  have 
had  any  right  to  make  claim'  to  the  lands  involved^  as 
swamp,  is  not  in  accord  with  the  view  of  this  office.  The 
fact  that  these  lands  were  designated  as  swamp  on  your 
plats,  and  that  the  Harts  claim  them  under  purchase  from 
the  state's  grantee,  was  sufficient  justification  for  proceeding 
under  the  circular  of  December  13,  1886,  supra.  The  fail- 
ure of  either  the  state  or  county  to  exercise  its  rights  in  the 
premises  could  not  act  as  a  bar  to  those  who  derived  title 
through  them.  It  was  within  the  province  of  the  state  to 
have  the  character  of  these  lands  determined  by  a  hearing. 
The  same  right  inhered  in  those  who  claim  under  the  state. 
(Smith  et  al.  v.  Miller,  22  Land  Dec.  Dep.  Int.  872.) 

On  appeal  to  the  Secretary  of  the  Interior,  that  official 
made  the  following  findings: 

The  errors  assigned  on  appeal  are  enumerated  in  eleven 
specifications,  yet  the  questions  submitted  for  consideration 
may  be  summed  up  as  follows:  First,  that  the  judgment 
of  your  office  is  contrary  to  law;  and,  second,  that  it  is 
contrary  to  the  preponderance  of  the  evidence  in  the  case. 
The  matters  set  out  in  support  thereof  are  largely  a  repeti- 
tion of  those  urged  in  support  of  the  motion  for  review 
denied  by  your  office.  (In  considering  first  question  pre- 
sented, decision  recites  sitwation  of  these  and  adjoining 
island  lands ;  swamp  selections  thereof,  excepting  in  sec.  26- 
97-3;  selections  in  26-96-3,  by  Jarrett,  by  insertion  on 
different  page  as  recited  in  commissioner's  decisions  [see 
Ex.  Ill  above] ;  and  cancellation  of  such  selection  in  sec 
26-96-3  by  decision  of  September  3,  1897,  made  final  in 
April,  1898,  after  due  notice  to  county  and  state.)  It  is 
now  strongly  urged  that  this  was  a  final  adjudication  of 
any  claim  of  the  state  or  its  grantee  to  the  lots  in  sec  26, 
T.  97  N.,  R.  3  W. ;  that  by  acquiescence  in  the  decision 
of  September  3,  1897,  they  were  thereafter  estopped  to 
claim  the  land  as  swamp;  and  that  such  adjudication  and 
cancellation  being  conclusive  of  the  swamp  claim  under 
that  selection,  the  government  is  likewise  estopped  to  again 
consider  such  a  claim.      (Decision  states  that  the  depart- 
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ment  can  not  concur  in  this  contention;  that  such  proceed- 
ing was  one  to  clear  the  records  of  a  claim  to  nonexisting 
lands.  This  action  canceled  such  selection,  but  did  not 
determine  the  character  of  other  land,  and  what  was  said 
as  to  land  in  section  26-97-3  was  dictum.  ^The  intent  of 
that  decision  is  made  clear  by  the  language  of  your  office 
letter  of  April  29,  1898,  making  final  the  cancellation  of 
selection  of  said  lots  in  T.  96  N.,  and  the  acquiescence  of 
the  state  therein  can  not  be  construed  as  a  waiver  of  any 
daim  it  may  have  to  lands  in  T.  97  N.,  under  its  swamp 
land  grant.'  Further  refers  to  reasons  for  believing  that 
Jarrett  intended  to  select  lands  in  T.  97  instead  of  T.  96, 
because  of  identity  of  number,  area,  etc.,  of  lots  mentioned, 
and  the  nonexistence  of  any  such  lots  in  sec.  26,  T.  96, 
whereas  similar  lots  existed  in  sec.  26,  T.  97  N.)  But 
whether  this  action  on  the  part  of  the  state  in  the  particu- 
lars indicated  with  respect  to  said  list  amounted  to  a 
'selection'  of  swamp  lands  within  the  confirmatory  provi- 
sions of  the  Act  of  March  3,  1857,  11  Stat  251,  it  is  un- 
necessary to  determine,  in  view  of  the  finding  hereinafter 
made,  upon  the  record,  as  to  the  character  of  the  lands  in- 
volved. As  to  the  contention,  substantially,  that  the  affi- 
davits filed  by  Hart  were  not  sufficient  upon  which  to  base 
this  proceedings,  your  office  correctly  held  that:  ^The  fact 
that  these  lands  were  designated  as  swamp  on  your  plats, 
and  that  the  Harts  claim  them  under  purchase  from  the 
state's  grantee,  was  sufficient  justification  for  proceeding 
under  the  circular  of  December  13,  1886,  supra.  The  fail- 
ure of  either  state  or  county  to  exercise  its  rights  in  the 
premises  could  not  act  as  a  bar  to  those  who  derived  their 
title  through  them.  It  was  within  the  province  of  the  state 
to  have  the  character  of  these  lands  determined  by  a  hear- 
ing. The  same  right  inhered  in  those  who  claim  under 
the  state.'  Smith  v.  Miller,  22  Land  Dec.  Dep.  Int.  372. 
Relative  to  the  argument  respecting  the  character  of  suf- 
ficiency of  the  title  to  these  lots  claimed  by  contestants,  it 
need  only  be  said  that  this  is  not  a  matter  for  the  consid- 
eration of  this  department,  but  rather  one  for  the  arbitra- 
ment of  the  courts.  (Decision  then  briefly  reviews  the  evi- 
dence, and  concurs  with  the  commissioner  that  it  thereby 
appears  that  the  lands  are  swampy  in  character  so  as  to 
pass  by  the  grant  of  September  28,   1850.)      With  this 
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modification  the  judgment  of  your  office  is  affirmed.  *Tlie 
homestead  entry  of  Delphey  is  hereby  canceled^  and  the 
lots  in  controversy  awarded  to  the  state. 

On  motion  for  review,  the  Secretary  made  the  fol- 
lowing findings;  the  same  being  addressed  to  the  Commis- 
sioner of  the  General  Land  Office: 

As  held  by  your  office  and  the  department,  the  failure 
of  the  state  or  county  to  exercise  its  rights  in  the  premises 
could  not  act  as  a  bar  to  those  who  derived  title  through 
them.  •  •  •  This  land  is  of  the  character  contem- 
plated by  the  swamp  land  grant,  •  •  •  and  that  such 
must  have  been  its  character  at  the  date  of  the  grant,  as 
appears  from  the  evidence  of  record.  "No  speculation  was 
indulged  as  to  the  character  or  sufficiency  of  the  title  to 
these  lots  claimed  by  the  contestants.  The  same  may  also 
be  said  as  to  the  other  party  or  parties  claiming  title 
through  the  state  or  its  grantee.  As  was  correctly  said, 
this  is  not  a  matter  for  the  consideration  of  this  depart- 
ment, but  rather  one  for  the  arbitrament  of  the  courts. 

Following  these  findings  and  decisions,  a  patent  issued 
to  the  state,  as  before  indicated.  The  first  of  the  cases  now 
at  bar  was  commenced  while  the  homestead  contest  was 
pending;  but  the  case  did  not  reach  the  district  court  for 
trial  until  April  1,  1910.  On  January  19,  1905,  M.  O. 
Delphey  attempted  to  redeem  from  the  tax  sale  of  lot  6  to 
W.  S.  Hart  on  December  2,  1901,  and  the  county  treasurer 
issued  a  certificate  of  redemption  reciting  that:  ^^M.  O. 
Delphey  had  that  day  redeemed  the  undivided  59/60  of 
lot  6,  sec.  26-97-3  (26y2  acres),  from  sale  to  W.  S.  Hart 
on  December  2,  1901;  that  the  sale  was  for  95  cents  for 
delinquent  taxes  of  1899  and  1900;  and  that  Delphey  had 
paid  in  redemption  thereof  the  sum  of  $1.29  in  full  of 
sale,  penalties,  interest  and  costs,"  etc. 

As  soon  as  Hart  learned  of  this  redemption,  he  gave 
notice  to  the  county  auditor  and  county  treasurer,  "reciting 
that  the  pretended  redemption  of  the  undivided  1/60  of 
lot  6,  sec  26-97-3,  from  sale  for  taxes  to  Wm.  S.  Hart 
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on  December  3,  1900,  by  M.  0.  Delphey,  made  about  Jan- 
uary 19,  1905,  is  null  and  void,  'for  the  reason  that  the 
said  Delphey,  either  himself  or  as  agent,  attorney  or  repre- 
sentative, has  no  interest,  title,  ownership,  lien,  equity,  or 
claim  of  any  kind  or  nature  whatsoever,'  in  or  to  said  land 
or  any  part  thereof,  and  said  officers  should  deal  therewith 
as  diough  no  such  attempted  redemption  had  been  made 
from  said  sale;  that  the  certificate  of  tax  sale  is  still  valid 
and  outstanding  and  held  by  Wm.  S.  Hart'' 

Thereafter  and  on  November  27,  1908,  the  county 
treasurer  made  a  written  statement  to-  the  effect  that:  '^m. 
S.  Hart  had  tendered  to  surrender  his  certificates  at  tax 
sale  of  following  described  property:  Undivided  1/60  of 
lot  6  in  sec.  26-97-3  sold  Dec.  3,  1900,  and  undivided  59/60 
of  said  lot  6  sold  Dec.  2,  1901.  ^And  that  I  have  now  and 
heretofore  refused  said  tender  and  demand  because  of  my 
understanding  that  the  books  at  my  office  show  the  said 
premises  to  be  redeemed  from  each  of  said  sales.' " 

Taxes  for  the  years  1908  and  1909  upon  all  the  lots 
were  paid  by  the  Delpheys.  On  August  7,  1908,  Hart 
gave  defendants  Delpheys  notice  of  expiration  of  period  of 
redemption  from  the  tax  sales  of  lot  6,  both  of  the  1/60 
and  the  59/60;  but  the  county  treasurer  refused  to  make 
deeds  and  gave  the  written  statement  before  set  out  W. 
S.  Hart  then  brought  his  suit  to  set  aside  the  redemptions 
from  tax  sale  and  to  quiet  his  title  and  to  require  the  ex- 
ecution of  tax  deeds  to  lot  6.  Upon  the  trial  of  the  case 
in  the  district  court,  one  Collins,  deputy  auditor  of  the 
county  from  1880  to  1884,  and  auditor  from  1884  to  1896, 
testified  that  these  lots  were  not  assessed  at  all,  and  that 
if  assessed  it  was  through  mistake,  and  that  he  canceled  the 
assessments.  He  also  testified  that  as  auditor  he  returned 
to  one  Kletts  $27  purchase  money  paid  for  the  lots  because 
no  deed  was  ever  produced  showing  that  they  had  passed 
from  the  county.  He  also  testified  that  one  Hubert  Quth- 
neck  made  demand  for  a  deed.    There  were  also  introduced 
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the  following  receipts:  One  given  by  H.  L.  Johnson, 
Collins'  successor  as  county  auditor,  "for  cash  deposited 
by  H.  Guthneck  to  purchase  island  in  97-3.  $21.73."  Col- 
lins also  testified  that  his  predecessor  turned  over  money 
to  him  which  had  been  paid  by  William  Kletz  and  Hubert 
Guthneck  for  the  land  in  controversy,  and  that  as  he  found 
the  county  had  no  title  and  could  not  make  a  deed,  he  so 
informed  the  parties,  and  finally  paid  Kletts  back  his 
money,  but  refused  to  pay  Guthneck  because  he  had  no  re- 
ceipt that  he  turned  his  money  over  to  his  successor,  tak- 
ing his  receipt  as  before  indicated,  and  as  already  shown. 
Guthneck  finally  received  from  the  county  auditor  Decem- 
ber 29,  1909. 

Guthneck  was  also  a  witness,  and  he  testified  as  fol- 
lows: 

Once  had  an  interest  in  lot  7,  one  of  those  where  Mr. 
Delphey  lives.  This  was  so  long  ago  I  can't  remember 
the  date.  It  was  the  government  land.  Mr.  Byan,  then 
county  treasurer,  told  me  I  need  not  pay  taxes  on  it;  that 
he  couldn't  give  me  a  deed  for  it,  and  I  needn't  pay  any 
taxes  on  it.  I  paid  $1.25  an  acre  for  it,  if  I  am  not  mis- 
taken. Held  it  for  several  years,  and  at  last  one  of  the 
Daytons  (not  any  of  the  lawyer  Daytons)  came  at  me  and 
wanted  me  to  buy  it,  to  pay  $15  for  it,  and  I  told  him  I 
had  already  paid  for  it  and  he  has  no  right  to  collect  any- 
thing from  me  for  that  lot.  I  never  tried  to  get  a  title  for 
the  lot.  I  did  not  get  a  title  or  my  money  back.  I  re- 
member when  Mr.  Collins  was  county  auditor.  Don't 
remember  now  whether  I  demanded  my  money  from  him 
or  not.  Got  a  little  hay  off  of  the  lot.  Held  it  as  long  as 
I  thought  I  owned  it.  Did  not  know  I  had  no  right  to 
it  until  Mr.  Dayton  came  to  me  as  above  stated.  This  was 
34  or  40  years  ago.  Since  then  have  exercised  no  owner- 
ship over  it  Once  when  the  supervisors  were  down  to 
Harpers  Ferry  on  public  business  in  a  body,  I  told  them 
about  it,  and  that  I  wanted  my  money  back.  This  was 
verbal,  not  written.  They  made  no  effort  to  get  me  my 
money,  and  I  never  received  anything.  The  talk  with  the 
supervisors  was  some  years  ago.    Q.  The  man  you  paid  this 
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money  to  was  John  Ryan,  county  treasurer,  was  it?     A. 
I  think  it  was;  yes,  sir. 

The  Delpheys  claim  to  have  made  some  improvements 
upon  the  land,  *but  the  extent  thereof  they  much  exa^e- 
rated.  These  improvements  were  described  as  follows: 
**When  I  was  there  before  the  trial  of  the  contest,  I  noticed 
some  shanties  and  tents  the  clammers  used,  and  a  chicken 
house  made  of  poles,  and  a  hogpen,  and  the  house;  there 
were  some  short  two  by  fours  set  up,  either  in  the  groimd 
or  attached  to  a  frame.  Two  men  could  easily  have  built 
the  poultry  house,  hogpen,  and  set  up  the  two  by  fours  in 
one  day  or  less.^' 

Such  is  the  unusual  and  complicated  record  in  the  case, 
eliminating  all  extraneous  matter.  Going  now  to  the  mer- 
its, we  are  bounds  we  think,  by  the  final 
decisions  of  '    dccisiou   of  the   Land   Department   to   hold 

interior  de-  ,  ,         ,        ,  ,  .  - 

rartment:  con-    that   the   lauds   wcrc   uot  subiect  to   home- 

clusiveness.  ** 

stead  entry,  and  that  they  were  in  fact 
swamp  and  subject  to  selection  by  the  county  as  such. 
Brown  v.  Hitchcock,  173  TJ.  S.  473  (19  Sup.  6t  485,  48 
L.  Ed.  772),  and  cases  cited. 

And  under  previous  decisions  construing  the  swamp 
land  grant,  we  must  hold  that  the  grant  of  1850  (Act 
Sept  28,  1850,  chapter  84,  9  Stat  519)  was  a  present 
one,  but  that  the  legal  title  remained  in  the  general  gov- 
ernment until  selection  by  the  counties  for  the  purposes  of 
identification,  and  that  until  such  selection  no  title  in  fact 
passed  to  the  county.  Tubhs  v.  Wilholt,  138  U.  S.  134  (11 
Sup.  Ct  279,  34  L.  Ed.  887). 

But  the  right  to  the  legal  title  emanates  from  the  grant 
itself,  and,  when  the  legal  title  is  obtained,  it  as  a  general 
rule  relates  back  to  the  grant  itself.     Chandler  v.  Mining 

Co.,  149  U.  S.  79  (13  Sup.  Ct  798,  37  L. 
land*':  grant:     Ed.  657) ;  McCormtch  V.  Hayes,  159  TJ.  S. 

346  (16  Sup.  Ct.  37,  40  L.  Ed.  171); 
Brovm  v.  Hitchcock,  173  IT.  S.  473  (19  Sup.  Ct.  485,  48 
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L.  Ed.  772) ;  Young  v.  Chamquiat,  114  Iowa,  116;  Ogden 
V.  Buckley,- 116  Iowa,  852 ;  Cart  v.  Moore,  119  Iowa,  152 ; 
Rogers  Locomotive  Works  v.  Emigrant  Co.,  164  XJ.  S.  559 
(17  Sup.  Ct  188,  41  L.  Ed.  652).  In  the  latter  case  it 
is  said:  '^hile,  therefore,  as  held  in  many  cases,  the  act 
of  1850  was  in  praesenii,  and  gave  an  inchoate  title,  the 
lands  needed  to  be  identified  as  lands  that  passed  under  the 
act;  which  being  done,  and  not  before,  the  title  became 
perfect  as  of  the  date  of  the  granting  act."  In  Wright  v* 
Boseberry,  121  U.  S.  488  (7  Sup.  Ct.  985,  80  L.  Ed.^ 
1089),  the  court  said:  '^The  result  of  these  decisions  is 
that  the  grant  of  1850  is  one  in  praesenti,  passing  the  title 
to  the  lands  as  of  its  date,  but  requiring  identification  of 
the  lands  to  render  the  title  perfect ;  that  the  action  of  the 
Secretary  in  identifying  them  is  conclusive  against  colla- 
teral attack,  as  the  judgment  of  a  special  tribunal  to  which 
the  determination  of  the  matter  is  intrusted." 

But  this  doctrine  of  relation  back  to  the  date  of  the 
grant  does  not  of  itself  validate  tax  sales  during  the  time 
the  title  is  in  either  the  government  or  the  county,  for  so 

a  Saxk-  lo^  AS  ^^^  ^^^1^  stands  in  either  it  is  exempt 

**"**»-  from  taxation.    Hussm^n  v.  Durham,  166  JJ. 

S.  144  (17  Sup.  Ct.  268,  41  L.  Ed.  664) ;  Sargent  v.  Her- 
rick  &  Stevens,  221  U.  S.  404  (81  Sup.  Ct  574,  55  L. 
Ed.  787);  Orant  v.  Iowa  B.  B.  Land  Co.,  54  Iowa  677; 
Beynolds  v.  Plymouth  Co.,  55  Iowa,  98.  In  Hussmavfs 
case  it  is  expressly  held  that  the  doctrine  of  relation  can 
not  be  invoked  to  give  effect  to  the  wrongful  taxation  of 
land  while  both  the  legal  and  the  equitable  title  were  in  the 
United  States.  Until  the  United  States  issued  its  patent 
to  the  state,  the  legal  title  to  the  land  in  controversy  was  in 
the  United  States  government,  and  the  right  of  either  the 
state  or  the  county  to  tax  it  did  not  exist,  unless  it  appears 
that  the  equitable  title  was  in  the  state  or  county,  and  not 
then  unless  the  title,  legal  or  equitable,  had  passed  from  the 
state  and  county,  for  so  long  as  it  remained  in  either  the 
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state  or  county,  it  was  exempt  from  taxation.  Iowa  Counly 
r.  Story  County,  36  Iowa,  48. 

Under  the  facts  above  recited  with  reference  to  the 
selection  of  the  lots,  we  are  disposed  to  agree  with  the 
decisions  of  the  land  commissioners  and  the  Secretary  of  the 

Interior  in  holding  that  the  equitable  title 
^  ]Mnd'gnSu^^     to  the  land  passed  to  the  state  and  in  virtue 

of  the  statutes  of  the  state  to  the  county,  and 
that  the  general  government  held  the  same  in  trust  for  the 
state  or  county. 

It  is  very  clear,  we  think,  that  the  Delpheys  took 
nothing  under  the  homestead  entry;  but  Mrs.  Delphey 
holds  the  paper  title  from  the  county  under  the  quitclaim 

s.  Sams:  ^®^  *^  ^®^  ^^^^  *^®  issuauco  of  the  patents, 

ranflkting         gj^g  jg  ^^^  hcrsclf  ostoppcd  f rom  challenging 
estoppel.  plaintiff's   title  because  of  the  contest  over 

the  homestead  entry,  nor  by  reason  of  any  other  act  on  her 
part,  although  her  husband  might  be  if  he  were  asserting 
any  right  in  virtue  of  his  purchase  from  the  coimty  after 
the  patents  were  issued. 

Indeed,  the  estoppel  pleaded  by  plaintiffs,  and  so 
strongly  relied  upon  by  them,  growing  out  of  the  defend- 
ants Delphey's  conduct,  is  of  no  avail  because  they  must 
recover,  if  at  all,  upon  the  strength  of  their  own  title,  and 
not  because  of  any  weakness  of  that  under  which  their 
adversaries  claim.  This  proposition  is  too  fundamental 
to  require  citation  of  authorities. 

Having  found  that  the  equitable  title  to  the  land  was 
in  the  state  or  county,  still  the  plaintiffs  are  not  entitled 
to  rely  upon  their  tax  deeds,  unless  it  be  shown  that,  dur- 
6.  Sami-  tax         ^S  ^^®  years  for  which  the  lands  were  taxed, 
^^^p'laad:      ^*^  ^**^*®  ^^^  county  had  parted  with  their 
^'^^'  titles,  or  that  they  so  conducted  themselves 

with  reference  to  the  lands  that  they  remain  the 
owner  of  the  lots.  Having  passed  all  ita  swamp  lands  to 
the  counties,  whatever  equitable  title  the  state  had,  passed 
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to  or  really  belonged  to  the  county,  so  liat  the  final  in- 
quiry here  is:  Did  the  county  sell  these  lots  or  any  of 
them?  And,  if  not,  has  it  so  treated  them  that  it  has 
estopped  itself  from  claiming  title  thereto? 

While  by  reason  of  lapse  of  time  the  testimony  is  ob- 
scure upon  this  proposition,  we  think  there  is  enough  to 
show  that  the  coiiTity  sold  what  is  known  in  this  record  as 
7.  Sami:  ^^*  ^y  which  it  appears  was  sold  to  Millett 

'  estop^  ^j^j  Williams,  March  8,  1864.     The  county 

proceeded  to  tax  the  land  as  having  been  sold,  and  so  far 
as  shown  kept  the  money  which  it  received  from  the  sale 
of  the  lots,  to  wity  $33.62,  and  still  holds  the  same.  The 
record  also  discloses  that  there  was  no  sale  of  either  lots 
5  or  7;  that  there  was  some  kind  of  a  deposit  upon  them 
which  in  neither  case  amounted  to  a  sale;  that  neither  of 
the  sales  were  ever  consummated,  but  the  money  was  re- 
turned to  the  depositors  because  the  county  could  not  give 
title.  It  is  true  that  the  testimony  as  to  some  of  these  mat- 
ters is  not  very  explicit,  but  we  think  it  establishes  the 
facts  as  we  have  found  them  to  be. 

As  the  county  sold  lot  6  and  received  the  money  there- 
for, which  it  still  retains,  and  as  it  treated  the  lot  as  sold 
by  regularly  listing  and  assessing  the  same,  we  think  it  is 
estopped  from  saying  that  the  lands  had  not  in  fact  been 
sold  and  were  not  subject  to  taxation*  As  Mrs.  Delphey 
holds  under  a  quitclaim  deed  from  the  county,  she  acquired 
no  greater  rights  than  the  county,  and  is  also  estopped  from, 
asserting  title  to  lot  6  under  her  quitclaim  deed  from  the 
coimty. 

The  attempted  redemption  from  the  tax  sales  by  Mr. 
Delphey  is  of  no  validity  because  he  had  no  such  title  or 
interest  in  or  to  the  lands  as  would  authorize  him  to  re- 
deem. 

As  to  lots  5  and  7,  the  county  did  nothing  which 
estopped  it  from  claiming  title  under  the  patents  from  the 
general  government  and  from  the  state.     There  is  no  testi- 
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znony  that  it  ever  sold  tbem.    The  most  that  can  be  claimed 

is  that  it  made  some  kind  of  an  executory 
contract  of  sale  for  each  of  the  lots  which 
was  never  carried  out  by  the  purchasers.  It  kept  the  de- 
posits intact  and  finally  refunded  them  to  the  proper  pur- 
chasers. These  purchasers  did  not  hold  even  an  equitable 
title  to  the  lots.  All  that  the  county  did  was  to  levy  assess- 
ments against  them  and  to  sell  the  same  at  tax  sales  for 
small  amounts.  The  mere  levy  of  taxes  and  sale  of  lands 
has  many  times  been  held  not  to  estop  either  the  county  or 
state.  Young  v.  Chamquist,  114  Iowa,  116;  Howard  Co. 
V.  Bvllis,  49  Iowa,  519;  Buena  Vista  Co.  v.  Iowa  Falls 
Co.,  46  Iowa,  226 ;  Bixby  v.  Adams  Co.,  49  Iowa,  507.     . 

It  must  be  remembered,  in  this  connection,  that  neither 
of  the  plaintiffs  is  claiming  title  from  the  county  by  rea- 
son of  any  sales  made  by  it  of  its  swamp  lands.     Their 

titles  are  based  upon  tax  sales,  and  a  pur- 
^  8^:'  caVcat     chaser  at  tax  sales  gets  nothing  through  his 

purchase  if  the  lands  were  not  subject  to 
taxation.  In  other  ovords,  the  doctrine  of  caveat  emptor 
applies  to  such  a  purchaser.  Oames  v.  Stiles,  14  Pet.  (TJ. 
S.)  322  (10  L.  Ed.  476). 

The  cases  relied  upon  by  appellees  upon  the  question 
of  estoppel  are  not  in  point,  as  an  examination  will  show. 
They  are  distinguished  in  the  cases  we  have  cited  and  need 
not  be  more  specifically  referred  to. 

In  the  first  case  a  judgment  and  decree  was  given  for 
N.  M.  Hart,  quieting  title  to  lots  5  and  7,  and  rendering 
judgment  for  plaintiff  in  the  sum  of  $300.  This  seems  to 
be  erroneous,  and  it  must  be,  and  it  is,  reversed.  In  the 
second  case  brought  by  W.  S.  Hart,  there  was  simply  a 
decree  for  the  plaintiff  without  any  judgment  except  for 
costs.  This  decree  seems  to  be  correct,  and  it  is  affirmed. 
The  costs  will  be  equally  divided  between  appellants  and 
appellees. 

First  case  reversed  and  remanded.  Second  case 
affirmed* 
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Mabt  E.  Mitohbll^  Annie  E.  Clabk  and  Others,  Appel- 
lants, V.  F.  E.  Vbsj  and  Addie  Vest  and  Mabt  E. 
Mitchell  and  Others,  Appellants,  v.  James  McDon- 
ald and  Others,  and  Mabt  E.  Mitchell  and  Others, 
Appellants,  v.  J.  F.  Ewing  and  Others,  Mabt  E. 
Mitchell  and  Others,  Appellants,  v.  Q,  H.  Tatlob 
and  Others,  Heirs  of  William  Emslie,  deceased, 
Appellants,  v.  S.  A.  Hunteb  and  Others,  Heirs  of 
William  Emslie^  deceased.  Appellants,  v.  W.  C. 
McKee  and  Others,  and  J.  W.  Caeb,  Executor,  v. 
Anna  E.  Clabe  and  Others,  Appellants. 

Wills:    ELECTION  BY  WIDOW.    A  will  bequeathing  one-half  of  all  tes- 

1  tator's  estate  to  his  widow  in  fee  and  the  other  half  to  her  for 
life,  with  the  provision  that  whatever  remained  at  her  death  of 
the  one-half  given  her  for  life  should  go  to  the  heirs  of  the  tes- 
tator, gave  the  wife  a  life  estate  in  the  remaining  one-half  and 
left  nothing  from  which  she  could  take  a  distributive  share;  and 
she  was  required  to  elect  whether  she  would  take  under  the 
will  or  the  statute. 

Same.    The  final  report  of  the  widow  as  executrix  under  the  wilt 

2  of  her  husband,  giving  her  one-half  the  estate  in  fee  and  the 
other  half  for  life,  which  showed  the  probate  of  the  will,  full 
settlement  of  the  estate,  and  that  she  was  in  possession  of  all 
the  property,  was  a  sufficient  election  to  take  under  the  wilL 

Same:    devise:   heirs:   nokkesident  auens.    Nonresident  aliens  can 

3  not  acquire  real  property  under  a  will  devising  the  same  to  the 
legal  heirs  of  the  testator;  as  the  legal  heir  of  another  must 
have  inheritable  blood,  and  the  statutes  of  this  state  prohibit 
such  aliens  from  taking  the  property  of  testator,  either  by  descent 

'    or  devise. 

Same:    remainder:   when  vested.    A  will  bequeathing  a  life  estate 

4  to  the  widow  and  whatever  may  remain  to  the  legal  heirs  of 
the  testator,  vests  the  remainder  in  those  heirs  qualified  to  take 
the  property  at  the  time  of  the  testator's  death;  it  is  only  the 
enjoyment  that  is  postponed. 
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Acknowledgment  of  instruments:    qualification  of  notary.    An 

5  attorney  for  the  mortgagee  in  foreclosure  proceedings  has  no 
such  interest  in  the  matter  as  will  disqualify  him  from  taking 
the  acknowledgment  of  the  sheriff's  deed,  and  thus  render  the 
same  invalid. 

Co-tenants:     ouster:    adverse  possession.     Ordinarily  a  tenant  in 

6  common  can  not  hold  adversely  to  his  co-tenant,  or  a  life  tenant 
to  the  remaindermen;  but  this  rule  only  applies  where  the  rela- 
tionship is  continuous.  So  that  where  a  life  tenant  foreclosed 
a  mortgage  which  she  held  upon  the  property  and  acquired  a 
sheriff's  deed,  the  remaindermen  having  knowledge  of  the  pro- 
ceedings, and  thereafter  claimed  to  hold  the  property  under  color 
of  the  sheriff's  deed,  there  was  a  sufficient  ouster  to  set  the 
statute  of  limitations  in  motion. 

Wills:    election:    satisfaction  of  debt  to  legatee.    Under  a  will 

7  giving  the  widow  one-half  the  property  in  fee  and  the  remainder 
for  life,  the  interest  under  the  will  being  less  in  value  than  the 
amount  of  a  valid  mortgage  held  by  her  on  the  property,  she 
was  not  put  to  an  election;  and  as  the  will  provided  for  the 
payment  of  all  just  debts,  the  doctrine  of  satisfaction  of  the 
mortgage  has  no  application,  as  that  question  arises  only  where 
the  legacy  is  equal  to  or  greater  than  the  debt. 

Former  adjudication.     To  constitute  a  former  adjudication  there 

8  must  be  an  identity  of  subject  matter,  cause,  parties  and  of 
quality  of  the  persons:  Thus  in  an  action  by  remaindermen 
against  those  claiming  under  the  life  tenant  who  foreclosed  a 
mortgage  on  the  property  and  held  it  adversely  for  the  statu- 
tory period,  the  judgment  between  the  plaintiffs  and  a  third  per- 
son in  the  partition  of  other  land  owned  by  plaintiff's  testator 
was  not  an  adjudication  of  plaintiff's  rights  in  this  action. 

Appeal  from  Poweshiek  District  Court. — TLojx.  W.  O. 

Clements,  Judge. 

Tuesday,  June  26,  1912. 

The  opinion  gives  the  facts  and  issues. — Affirmed, 

J.  M.  Ooodson,  for  appellants. 

TaTbott  &  Tdlbott  and  /.  W.  Carr,  for  appellees. 
Vol.  157  Ia. — ^22. 
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Shebwin,  C.  J, — ^William  Emslie  died  in  1893,  the 
owner  of  the  lands  in  controversy.  He  left  surviving  him 
his  widow,  Mary  S.  Emslie,  and  six  brothers  and  sisters, 
but  no  issue.  Of  these  brothers  and  sisters  but  two,  Greorge 
Emslie  and  Annie  E.  Clark,  were  residents  of  the  United 
States.  The  others  were  aliens  residing  in  England  and 
Wales.  Annie  E.  Clark  and  Mary  E.  Mitchell  are  the  two 
surviving  sisters  of  William  Emslie;  the  other  brothers 
and  sisters  having  died  before  the  commencement  of  these 
actions.  The  plaintiffs  herein,  other  than  Mary  E.  Mitchell 
and  Annie  E.  Clark,  are  the  heirs  of  these  deceased  brothers 
and  sisters.    William  Emslie  left  a  will  as  follows: 

First.  I  direct  that  all  my  just  debts,  including  fun- 
eral expenses,  be  paid  as  soon  after  my  decease  as  can  be 
done  without  injury  to  my  estate. 

Second.  I  give,  devise  and  bequeath  unto  my  beloved 
wife,  Mary  S.  Emslie,  one-half  of  all  my  estate,  both 
real  and  personal,  absolutely  and  in  fee  simple.  And  I 
also  give,  bequeath  and  devise  unto  my  said  wife  Mary  S. 
Emslie,  the  use,  rents  and  profits,  control  and  enjoyment 
of  the  other  one-half  of  all  my  estate  both  real  and  personal 
for  and  during  her  natural  life. 

Third.  At  the  death  of  my  said  wife,  Mary  S.  Ems- 
lie, I  give  what  may  be  then  remaining  of  one-half  of  my 
estate  to  my  legal  heirs. 

Fourth.  I  hereby  revoke  all  former  wills  by  me  at 
any  time  made. 

Fifth.  I  hereby-  nominate  and  appoint  my  beloved 
wife,  Mary  S.  Emslie,  sole  executrix  of  this  my  will  and 
request  the  court  to  confirm  her  appointment  without  bond. 

This  will  was  duly  admitted  to  probate.  The  widow, 
Mary  S.  Emslie,  was  appointed  executrix  thereof  without 
bond,  entered  into  pos^ssion  of  the  property,  and  continued 
such  possession  until  her  death  in  1903.  She  left  a  will 
naming  J.  W.  Carr  as  executor  of  her  estate  and  authoriz- 
ing him  to  sell  all  of  her  property,  both  real  and  personal, 
and  directing  him  to  pay  from  the  proceeds  thereof  the  lega- 
cies and  bequests  provided  for  therein.    Carr  qualified  as 
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executor,  and  in  due  time  sold  the  land  in  question  herein, 
as  such  executor.  These  actions  were  brought  in  1908  and 
1909  against  the  parties  who  purchased  from  J.  W.  Carr, 
as  executor  of  the  estate  of  Mary  S.  Emslie,  to  recover  an 
undivided  one-half  interest  in  and  to  the  lands  and  to  quiet 
the  title  thereto.  In  the  several  actions,  the  appellants 
claim  to  be  the  owners  of  an  undivided  one-half  interest 
in  the  lands  as  devisees  under  the  will  of  William  Emslie. 
Several  defenses  were  interposed,  which  we  shall  further 
notice  in  the  course  of  the  opinion.  The  court  found  against 
the  appellants  in  all  of  the  cases. 

I.     There  is  no  question  but  what  the  will  of  William 
Emslie  gave  to  his  wife  one  half  of  his  estate  in  fee,  and 
a  life  estate  in  the  other  half  thereof.     The  controversy  be- 
tween the  parties  on  this  branch  of  the  case 

1   Wilis*  , 

election  by        is  whether  the  widow  was  entitled  to  a  dis- 

widow. 

tributive  share  of  the  land-  in  question  under 
the  statute,  in  addition  to  that  given  her  by  the  will.  We 
think  it  clear  that  the  widow  was  not  entitled  to  and  did 
not  take  a  distributive  share  under  the  law.  The  third 
clause  of  the  will  expressly  provided  that,  at  the  death  of 
the  widow,  whatever  remained  of  the  one-half  of  the  estate 
given  to  her  for  life  should  go  to  the  heirs  of  the  testator. 
This  was  an  explicit  direction  that  the  remainder  of  the 
life  estate  given  to  his  widow  should,  after  her  death,  be 
given  to  his  legal  heirs.  The  life  estate  that  had  already 
been  given  to  the  widow  was  one-half  of  the  whole  estate, 
and  not  what  remained  of  such  one-half  after  her  distribu- 
tive share  had  been  taken  therefrom,  and  tl\is  disposition  of 
the  remainder  of  the  life  estate  would  leave  nothing  from  .         » 

which  the  distributive  share  could  be  taken,  and  required  ^j^^'^*^  ^* 
an  election  on  the  part  of  the  widow  whether  she  would     &%^\    k    . 
take  under  the  will  or  under  the  statute.    Parker  v.  Parker,    ;^AmX^  at«^'' 
129  Iowa,  600 ;  Snyder  v.  Miller,  67  Iowa,  261 ;  Mohn,  v.   J^j^\  ^^Mfj  ^ 
Mohn,  148  Iowa,  288 ;  Warner  v.  Hamill,  134  Iowa,  279.   ^^^^^  Cf[^ 
That  she  elected  .to  take  under  the  will  can  not  be        »  •     14 

V 
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seriously  questioned.    In  December,  1896,  she  filed  a  final 
report  as  executrix,  in  which  she  stated  that  William  Ems- 
lie  left  a  will  in  which  he  cave  her  one-half 

a.  Sams. 

of  all  his  estate  absolutely  '^and  the  other 
half  thereof  to  her  for  and  during  her  lifetime,  giving  her 
full  custody  and  control  thereof,  which  said  will  was 
.  •  .  duly  admitted  to  probate,  and  is  now  on  file  in  the 
ofiice  of  the  clerk  of  this  court,  to  which  reference  is  made." 
She  further  stated  in  her  report  that  she  had  paid  all  costs 
and  charges  against  said  estate;  that  the  estate  was  fully 
settled ;  and  that  she,  as  sole  legatee  named  in  the  will,  was 
in  possession  of  all,  and  singular,  the  estate  of  said  Wil- 
liam Emslie,  remaining  after  the  payment  of  the  debts  and 
charges  against  said  estate.  This  report  was  duly  recorded, 
and  imder  our  decisions  constituted  an  election  to  take 
tpder  the  will  rather  than  under  the  statute.  Mohn  v. 
Mohn,  supra;  Craig  v.  Conover,  80  Iowa,  866;  In  re 
FranJce's  Estate,  97  Iowa,  704. 

II.  At  the  time  of  his  death,  William  Emslie,  his 
brother,  Gborge  Emslie,  and  his  sister,  Annie  E.  Clark, 
were    citizens    of   the   United    States.      William   Emslie's 

other  brothers  and  sisters  were  at  the  time 
^'  helrl:  nonrSi-    nonresidcut  aliens.     The  plaintiffs,  William 

dent  aliens. 

M.  Emslie,  D.  P.  A.  Emslie,  Jane  Cook, 
Orpha  Emslie,  Agness  Williams  and  Anna  Holmes  are 
the  children  of  George  Emslie,  deceased.  All  of  the  other 
plaintiffs,  except  Annie  E.  Clark,  are  children  of  the  now 
deceased  alien  brothers  and  sisters.  The  appellees  contend 
that  the  alien  brothers  and  sisters  of  William  Emslie  could 
not,  and  hence  did  not,  take  anything  under  the  will  of 
William  Emslie,  because  they  were  not  his  legal  heirs  at 
the  time  of  his  death,  and  therefore  not  of  the  class  to 
whom  he  devised  the  remainder  of  the  one-half  of  his 
estate.  Chapter  85,  Acts  of  the  Twenty-Second  General 
Assembly,  was  in  force  at  that  time,  which  provided  as 
follows   so  far  as  material  here:    "Section  1.    Nonresident 
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aliens  .  .  .  are  prohibited  from  acquiring  title  to  or 
taking  or  holding  any  lands  or  real  estate  in  this  state  by 
descent,  devise,  purchase,  or  otherwise,  only  as  hereinafter 
provided."  Section  2  of  the  act  provided  that  any  non- 
resident might  acquire  and  hold  certain  real  property  on 
condition  that,  within  a  certain  time  from  the  date  of  its 
purchase,  he  place  the  same  in  the  actual  possession  of  a 
relation  who  shall  comply  with  certain  other  conditions 
named  in  the  act 

In  Bennett  v.  Hibhert,  88  Iowa,  164,  the  will  under  con- 
sideration devised  to  the  defendant  Hibbert,  who  was  a 
nonresident  alien,  certain  lands  as  the  remainder  of  the 
testator's  estate.  The  question  was  there  presented  whether 
he  could  take  under  the  provisions  of  chapter  85,  Acts  of 
the  Twenty-Second  General  Assembly.  It  was  held  that 
Hibbert  could  take  under  the  will,  because  he  was  a  pur- 
chaser within  the  meaning  of  the  second  section  of  the  act 
While  the  alien  brothers  and  sisters  of  William  Emslie 
would  take,  if  at  all,  as  devisees  under  the  will,  they  could 
only  take  as  such  devisees  by  showing  that  they  were  his 
legal  heirs  at  the  time  of  his  death,  for  the  devise  is  ex- 
pressly limited  to  such  heirs.  His  brothpr  George  Emslie, 
and  his  sister  Annie  E.  Clark,  were  legal  heirs,  because 
they  were  citizens.  But  the  nonresident  alien  brothers  and 
sisters  were  not  legal  heirs  of  the  testator  for  the  reason 
that  the  statute  prohibited  their  taking  by  descent  under  the 
law.  In  Opel  v.  Shoup,  100  Iowa,  407,  it  was  held  that 
section  1  of  the  act  under  consideration  prohibited  the 
descent  of  property  to  nonresident  aliens,  and  that  such 
aliens  were  not  heirs  who  could  inherit  property  in  this 
state.  We  also  held,  in  Burrow  v.  Burrow,  98  Iowa,  400, 
that  a  nonresident  alien  could  not  take  by  descent.  And 
see,  also,  Furenes  v.  MicJcelson,  86  Iowa,  508;  King  v. 
Ware,  53  Iowa,  97;  Brown  i?.  Pearson,  41  Iowa,  481. 

To  constitute  one  the  legal  heir  of  another,  he  must 
have  inheritable  blood.     2   Blackstone,   249.     And  where 
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the  Legislature  of  the  state  where  the  real  property  is  sit- 
uated has  declared  that  nonresident  aliens  shall  not  take 
by  descent,  there  is  clearly  no  inheritable  blood  in  such 
alien.  The  wiU  was  made  shortly  before  the  testator's 
death,  when  the  act  of  the  Twenty-Second  General  As- 
sembly was  in  force,  and  it  is  to  be  presumed  that  the  term 
"legal  heirs'^  was  used  for  a  purpose.  The  testator's 
brother  George,  and  his  sister  Annie  £.  Clark,  were  heirs 
who  could  take  upon  his  death,  and  we  think  it  must  be 
held  that  they  alone  took  under  the  will,  and,  if  that  be 
true,  only  Annie  E.  Clark  and  the  heirs  of  George  Emslie 
can  have  any  possible  interest  in  the  land  in  question. 

To  avoid  the  effect  of  the  act  of  the  Twenty-Second 
General  Assembly  and  our  decisions  thereunder,  the  appel- 
lants urge  that  nonresident  aliens  were  protected  by  a  treaty 

between  the   United   States  and   Great  Bri- 
remainder:        tain,   which   bccame   effective   in   1900,    and 

when  vested. 

this  claim  is  made  on  the  theory,  as  we 
understand  the  argument,  that  no  title  in  the  remainder 
of  the  estate  vested  in  the  remaindermen  until  the  death 
of  Mary  S.  Emslie,  which  was  in  1903.  The  will 
says:  "I  give  what  may  be  then  remaining  of  one- 
half  of  my  estate  to  my  legal  heirs."  We  think  the  imused 
portion  of  the  remainder  vested  in  the  heirs  of  the  testator 
immediately  upon  his  death.  The  language  clearly  indi- 
cates the  intent  to  have  the  gift  become  complete  upon  the 
death  of  the  testator,  and  that  the  enjoyment  of  it  was  alone 
postponed.  Generally  speaking,  an  "heir"  is  he  upon  whom 
the  law  casts  the  estate  immediately  upon  the  death  of  the 
testator.  Johnson  v.  Bodine,  108  Iowa,  594.  And  unless 
the  will  itself  clearly  indicates  the  intent  of  the  testator 
to  postpone  the  vesting  of  the  interest,  it  will  vest  at  once 
upon  his  death.  A  direction  for  a  division  among  the  tes- 
tator's legal  heirs  refers  to  the  persons  answering  that  de- 
scription at  the  time  of  his  death,  unless  a  contrary  intent 
is   plainly   manifested   by  his   will.      Johnson  v.   Bodine, 
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supra;  Blackman  v.  Wadsworth,  65  Iowa,  80;  Clark  v% 
Shawen,  190  111.  47  (80  K".  E.  116) ;  Burton  v.  Oagnon, 
180  IlL  345  (54  N.  E.  279);  Abbott  v.  Bradstreet,  85 
Mass.  587;  Minot  v.  Tappan,  122  Mass.  535.  In  Westcott 
17.  Meeker,  144  Iowa,  311,  relied  upon  by  the  appellants, 
the  remainder  was  to  go  to  the  heirs  of  a  son  of  the  testator 
after  the  son's  estate  had  ceased,  and  the  heirs  of  such  son, 
who  were  claiming  under  the  will,  were  not  born  when  the 
will  was  executed  nor  when  the  testator  died.  In  that  case, 
there  was  uncertainty  as  to  who  the  heirs  of  the  son  might 
be,  while  here  no  such  uncertainty  existed.  The  only  un- 
certainty in  this  case  was  as  to  the  amount  that  would 
eventually  go  to  the  remaindermen.  Whatever  the  amount 
be,  it  vested  in  the  remaindermen  at  the  same  moment  that 

the  widow's  interest  under  the  will  vested  in  her. 

« 

III.  In  1894,  after  Mary  S.  Emslie  had  qualified  as 
executrix  of  the  estate  and  had  taken  possession  thereof, 
she  brought  an  action  in  equity  in  her  own  name  against 

herself  as  executrix  and  against  G^eorge  Ems- 
MFKT  OF  IN-  lie,  Annie  Clark  and  the  nonresident  alien 
quaiiHcmtion       brothers  and  sisters  of  William  Emslie,   m 

of  notary.  ^  ' 

which  she  asked  the  foreclosure  of  a  mort- 
gage given  to  her  by  her  husband,  William  Emslie,  to  se- 
cure his  note  to  her  of  about  $10,000,  which  mortgage 
seems  to  have  included  practically  all  of  the  real  estate 
in  controversy  in  this  action.  George  Emslie  and  Annie 
E.  Clark  were  personally  served  with  notice  of  such  suit 
and  made  default.  The  nonresident  alien  defendants  were 
served  by  publication  and  made  no  appearance.  There  was 
a  decree  of  foreclosure  in  November,  1894,  and  the  land 
was  soon  thereafter  sold  under  special  execution  and  bid  in 
by  Mary  S.  Emslie,  and  she  subsequently  obtained  a  sheriff's 
deed  therefor.  The  suggestion  of  the  appellants  that  the 
sheriff's  deed  was  invalid,  because  the  acknowledgment 
was  taken  bv  Mrs.  Emslie's  attorney,  is  without  support 
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in  the  authorities  citecL    The  attorney  clearly  had  no  such 
interest  in  the  matter  as  Tvould  disqualify  him. 

The  appellants  contend  that  Mary  S.  Emslie  entered 
into  possession  of  the  property  in  controversy  under  and 
by  virtue  of  the  will  of  her  husband,  and  became  thereby 
6,  ConirAvn-        *  tenant  in  common  and  remained  such  dur- 
2S^^  ing   her  lifetime;   that,    as   such   tenant   in 

*'****""*^  common,  she  could  obtain  no  title  adverse  to 
the  appellants;  and,  further,  that  because  she  was  the  exe- 
cutrix under  the  will,  she  could  acquire  no  title  adverse  to 
them;  that,  as  a  life  tenant,  she  was  bound  to  protect  the 
property  by  taking  care  of  the  incumbrances  thereon;  and 
that  if  any  debt  existed  in  her  favor,  which  she  had  the 
right  to  enforce,  it  was  satisfied  by  the  legacy  given  and 
accepted  by  her  under  the  will  of  her  husband.  The  ap- 
pellees concede  that  a  life  tenant  or  a  tenimt  in  common 
can  not  ordinarily  hold  adversely  to  the  remainderman  or 
cotenant,  but  they  say  that  this  rule  is  applicable  only 
where  such  relationship  is  continuous  and  uninterrupted 
and  does  not  apply  where  there  has  been  an  ouster  or  dis- 
seisin, followed  by  adverse  possession  under  color  of  title  or 
claim  of  right  for  the  statutory  period.  This  exception  to 
the  general  rule  is  well  recognized,  and,  where  the  cotenant 
or  remainderman  has  knowledge  of  the  character  of  the 
possession  and  of  the  claim  of  exdusive  ownership,  it 
amounts  to  an  ouster  and  sets  the  statute  in  motion.  Free- 
man on  Cotenancy,  sections  221,  235,  373;  1  Cyc.  1072, 
1076 ;  Murray  v.  Quigley,  119  Iowa,  6 ;  Crawford  v.  Meis, 
123  Iowa,  610 ;  McCarthy  v.  Colton,  134  Iowa,  658. 

It  is  conceded  that  George  Emslie  and  Annie  E.  Clark 
had  actual  knowledge  of  the  fact  that  Mary  S.  Emslie  had 
foreclosed  the  mortgage  which  she  held  against  her  husband, 
William  Emslie,  and  that  said  Mary  S.  Emslie,  after  re- 
ceiving the  sherifiTs  deed,  was  claiming  to  be  the  absolute 
owner  of  all  of  the  real  estate  covered  by  said  mortgage, 
and  that  she  continued  to  make  such  claim  as  long  as  she 
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lived.  The  sherifPs  deed  was  sufficient  to  give  color  of 
title  to  the  hostile  acts  of  Mary  S.  Emslie,  and  the  subse- 
quent acts  of  her  executor  in  conveying  all  of  said  land, 
and  in  thereafter  bringing  suit  to  quiet  title  thereto,  was 
all  notice  to  interested  parties  that  any  and  all  claims  of 
cotenants  or  remaindermen  had  long  since  been  repudiated. 
Annie  E.  Clark  and  the  plaintiff  heirs  of  Gleorge  Emslie 
are  clearly  barred  under  the  rule  of  the  cases  cited. 

Appellants  say  that  Mary  S.  Emslie  could  not  acquire 

title  by  deed  against  them  because  she  was  the  executrix 

of  the  estate  of  her  husband,  but  their  position  is  no  stronger 

Wilis-  dec-      "Under  such  claim  than  under  the  claim  of 

tlon'o?d«bt*^     cotenancy.     She  held  a  valid  claim  against 

to  icsatec         ^]j^  estate,  and  there  is  no  claim  of  fraud  in 

connection  therewith.  She  took  it  into  court  and  secured 
an  adjudication  that  it  was  a  valid  and  subsisting  debt  of 
the  estate.  There  was  no  personal  liability  for  this  debt; 
all  that  she  could  do  was  to  hold  the  estate  or  the  security 
provided  in  the  mortgage,  for  she  could  not  compel  con- 
tribution on  the  part  of  appellants.  Moreover,  appellants 
have  never  offered  to  contribute  toward  the  payment  of  this 
just  claim,  and  they  do  not  now  offer  to  do  so.  The  con- 
tention of  the  appellants  that,  because  Mary  S.  Emslie 
accepted  under  the  will,  she  renounced  every  right  incon- 
sistent with  its  provisions  and  was  estopped  to  assert  any 
right  under  the  mortgage,  is  not  sound  under  the  facts  in 
this  case.  There  was,  •  in  our  judgment,  no  inconsistency 
here.  The  note  and  mortgage  were  not  specifically  dis- 
posed of  by  the  will,  and  at  the  death  of  the  testator  they 
remained  the  separate  property  of  Mary  S.  Emslie  and  a 
valid  and  subsisting  claim  against  the  estate.  The  note 
was  negotiable,  and  no  claim  can  be  made  that  she  might 
not  have  sold  it  without  in  any  way  affecting  her  rights 
under  the  will,  and  if  it  might,  under  such  circumstances, 
have  been  enforced  by  the  purchaser  thereof,  we  see  no 
reason  why  Mary  S.  Emslie  was  put  to  any  election.      The 
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will  expressly  provided  that  all  debts  of  the  testator  be  first 
paid  from  his  estate,  and  no  exception  was  made  of  the 
debt  which  he  owed  his  wife.  The  doctrine  of  satisfaction, 
as  applied  to  cases  arising  under  wills,  can  ordinarily  be 
applied  only  when  the  legacy  given  by  the  debtor  to  the 
creditor  is  equal  to  or  greater  in  amount  than  the  debt,  and 
it  must  be  not  only  equal  in  amount,  but  equally  beneficial, 
and  of  the  same  nature  exactly.  Bispham^s  Principles  of 
Equity  (6th  Ed.)  section  638. 

The  doctrine  rests  on  the  presumption,  under  the  cir- 
cumstances stated,  that  the  legacy  was  intended  as  a  satis- 
faction of  the  debt  Such  presumptions  are  not  favored  by 
equity,  however,  and  it  is  the  general  rule  that  slight  cir- 
cumstances will  rebut  them.  Thus  it  has  been  held  that  a 
direction  in  the  will  for  the  payment  of  debts  rebuts  the 
presumption.  €hauncey's  Case,  1  P.  Wms.  408;  Strong 
V.  Williams,  12  Mass.  391  (7  Am.  Dec.  81) ;  Wesco's  Ap- 
peal, 52  Pa.  195 ;  Yan  Riper  v.  Van  Riper,  2  N.  J.  Eq.  1 ; 
Story's  Equity,  sections  1104,  1119,  1123.  And  where  the 
legacy  was  less  than  the  amount  of  the  debt,  or  is  of  a 
different  nature,  the  same  rule  is  applied.  See  cases  supra. 
In  addition  to  the  fact  that  the  will  expressly  provides  for 
the  payment  of  all  just  debts,  it  fairly  appears  from  the 
record  before  us  that  the  l^acy  here  was  much  less  than 
the  debt. 

IV,  In  1905,  one  H.  P.  Johnson  brought  an  action 
of  partition  against  some  of  the  Emslie  heirs  and  secured 
a  decree  therein.     The  action  did  not  relate  to  or  involve 

any  of  the  land  in  controversy  in  this  suit; 

''  ^DjuDicATxoH.  ^^^  ^^  appcUauts  claim  that  it  was  never- 
theless an  adjudication  as  to  this  land.  This 
can  not  be  so  for  several  reasons.  The  issues  were  not 
the  same,  the  parties  were  not  the  same,  and  the  land 
involved  therein  was  not  a  part  of  the  land  mortgaged 
to  Mary  S.  Emslie.  There  is  neither  identity  of  sub- 
ject matter,  identity  of  cause,  identity  of  persons  or  of 
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parties,  nor  identity  of  the  quality  of  the  persons,  all  of 
which  are  required.  Woodward  v.  Jackson,  85  Iowa,  432; 
In  re  Dille,  119  Iowa,  575 ;  21  Am.  &  Eng.  Enc.  227. 

Other  matters  are  discussed  by  the  appellants,  but 
what  we  have  already  said  disposes  of  the  controlling  ques- 
tions, and  we  need  not  extend  this  opinion.  For  the  reasons 
stated,  the  judgment  of  the  trial  court  should  be  and  it  is, 
— Affirmed. 


G.  E.  PowEKS  V.  Iowa  Central  Railway  Company, 

Appellant. 

* 

Evidence:    speed  of  tcain:   competency  of  witness.    Witnesses  of 

1  average  intelligence,  having  knowledge  of  time  and  distance,  and 
who  saw  a  passing  train  at  the  time  of  an  accident,  are  compe- 
tent to  testify  to  its  rate  of  speed. 

Same:    adoption  of  ordinances.    The  testimony  of  the  town  clerk 

2  that  a  record  book  of  the  council  offered  in  evidence  showed  the 
proceedings  relative  to  the  passage  of  a  speed  ordinance  was 
competent  for  the  purpose  of  identification.  It  was  also  com- 
petent for  him  to  state  that  the  ordinance  was  signed  by  the 
mayor  and  published  according  to  law. 

Railroads:    crossing  accident:   contributory  negligence:   evidence. 

3  Where  the  evidence  in  an  action  for  a  railroad  crossing  accident 
conclusively  established  the  fact  that  had  plaintiff  looked  when 
Hearing  the  track  he  could  have  seen  the  approaching  train  and 
avoided  the  injury,  his  testimony  that  he  did  so  look  presented 
no  such  conflict  in  the  evidence  as  to  require  submission  of 
that  issue. 

Same.    One  driving  upon  a  railroad  crossing  knowing  that  a  train 

4  was  due  about  that  time,  without  looking  to  see  if  it  was  ap- 
proaching, was  guilty  of  contributory  negligence  as  matter  of  law. 

Same:    negligence:   sudden  emergency.    Where  an  emergency  arises 

5  through  the  negligent  act  of  the  injured  person  he  can  not  re- 
cover; as  where  he  neglected  to  look  for  an  approaching  train 
upon  nearing  the  crossing,  until  within  the  zone  of  danger,  when 
his  team  was  frightened  and  he  was  thus  prevented  from  dis- 
covering his  peril. 

Same:     last  clear  chance.     Where  the  engineer  of  a  train   saw 

6  plaintiff  approaching  the  crossing  but  supposed  he  would  exer- 
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cise  reasonable  care  and  not  drive  onto  the  track  ahead  of  the 
train,  but  when  discovering  he  did  not  intend  to  stop  it  was 
too  late  to  prevent  the  accident,  the  doctrine  of  last  clear  chance 
has  no  application. 

Appeal  from  Hardin  District  Court. — ^Hon.   C.  G.  Leb, 

Judge. 

Tuesday,  June  25,  1912. 

Suit  to  recover  damages  occasioned  by  one  of  the  de- 
fendant's trains.  Verdict  and  judgment  for  plaintiff.  De- 
fendant appeals. — Reversed.    . 

Oeo.  W.  Seevers  and  W.  H.  Bremner  and  E.  P.  Anr 
drews,  for  appellant. 

Lundy,  Wood  &  BasJeerville,  for  appellee. 

Shbewin,  J. — The  defendant's  railroad  track  inter- 
sects the  main  street  of  the  town  of  Liscomb  at  about  right 
angles;  its  depot  being  on  the  north  side  of  the  street  and 
west  of  its  line  of  railway  where  ihey  intersect.  The  plain- 
tiff was  driving  west  on  Main  street,  and  was  struck  on 
this  crossing  by  a  freight  train  coming  from  the  south. 
One  of  the  grounds  of  negligence  alleged  was  that  defend- 
ant was  running  its  train  at  a  rate  of  speed  prohibited  by 
an  ordinance  of  the  town,  and  at  an  unreasonable  and 
dangerous  rate  of  speed.  The  ordinance  in  question  made 
it  unlawful  to  run  a  train  within  the  town  at  a  greater  rate 
of  speed  than  eight  miles  per  hour. 

The  defendant  objected  to  the  testimony  of  witnesses 

as  to  the  speed  of  the  train  immediately  before  it  struck 

-.  the  plaintiff,  and  now  insists  that  such  tes- 

'•  !ESb-    timony   was   incompetent,   because   sufficient 

Of  witness.        foundation  therefor  had  not  been  laid.     The 

witnesses    examined    on   this    question    showed    that    they 
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were  men  of  average  intelligence  and  observation,  having 
knowledge  of  time  and  distance,  and  that  they  saw  the 
train  at  the  tim^  in  question.  We  think  their  testimony 
was  competent  Ressler  v.  Railway  Co.,  152  Iowa,  449; 
Omaha  St.  Ry.  Co.  v.  Larson,  70  Neb.  591  (97  N.  W. 
825) ;  8  Century  Dig.  492. 

J.  B.  Sweet  was  clerk  of  the  town  of  Liscomb  when 
the  ordinance  regulating  the  speed  of  trains  was  passed, 
and  he  testified  for  the  plaintiff  that  he  was  present  at  the 

meeting  of  the  council  when  the  ordinance 

Mm  Sams? 

adopdon  of       was    finally    passed.      He    was    then    asked 

ordinances. 

whether  the  record  book  showed  the  proceed- 
ings of  the  town  council  of  the  incorporated  town  of  Lis- 
comb with  reference  to  the  passing  of  Ordinance  'So.  20 
(the  ordinance  in  question).  The  defendant's  objection, 
because  the  book  itself  was  the  best  evidence  of  what  it 
contains,  was  overruled.  Of  this  complaint  is  made.  This 
testimony  was  competent  for  purposes  of  identification. 
But,  even  if  defendant's  theory  were  correct,  the  ruling 
was  not  prejudicial,  because  the  book  itself,  so  far  as  ma- 
terial, was  in  evidence. 

Objection  was  also  made  to  Sweet's  testimony  that  the 
ordinance  was  signed  by  the  mayor  during  his  term  of 
office  in  1903,  and  to  his  testimony  that  the  ordinance  was 
published  by  posting  notices.  Objection  was  also  made  to 
the  ordinance  itself.  AU  of  this  testimony,  and  the  ordi- 
dance  itself,  was  in  our  judgment  competent.  It  was 
clearly  competent  to  show  by  parol  that  the  ordinance  was 
properly  signed  by  the  mayor,  and  that  the  ordinance  was 
published  in  accordance  with  the  requirements  of  the  stat- 
nte.  City  of  Des  Moines  v.  Casady,  21  Iowa,  572 ;  Larhin 
V.  Railway  Co.,  86  Iowa,  502,  and  Id.,  91  Iowa,  655; 
Bayard  v.  Baker,  76  Iowa,  220. 

The  appellant  moved  for  a  directed  verdict  on  the 
ground,  among  others,  that  it  conclusively  appeared  that 
plaintiff   was    guilty    of    contributory    negligence,    and    it 
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18  now  inmsted  that  the  motion  should  have  heen  sustained. 

The  plaintiff  had  lived  in  the  neighborhood 
Stm^^^oDtriSi-  ^'  Liscomb  for  many  years.  He  was  thor- 
mce^'efl  oughly  familiar  with  the  crossing  in  question, 
^'***'  and  knew  that  a  freight  train  was  due  in 

Liscomb  from  the  south  at  about  8  o'clock  in  the  morning, 
the  time  that  he  was  struck.  From  a  point  eight  or  ten 
rods  east  of  the  crossing,  there  was  an  unobstructed  view 
of  the  defendant's  track  south  for,  at  least,  a  half  a  mile. 
The  plaintiff  says  that  he  was  approaching  the  crossing 
at  a  trot,  and  that  at  a  point  eight  or  ten  rods  east  thereof 
he  glanced  down  the  track,  but  saw  no  train.  He  further 
testified  that  his  horses  continued  to  trot  toward  the  cross- 
ing, and  that,  when  about  two  or  three  rods  east  thereof, 
the  team  that  he  was  leading  became  frightened  at  some- 
thing, and  started  north  around  the  end  of  the  wagon  that 
he  was  in;  that  at  that  time  he  attempted  to  again  look 
south  for  a  train,  but  was  unable  to  do  so,  because  of  the 
action  of  his  team.  He  further  says  that,  when  the  team 
he  was  leading  started  up,  the  other  team  also  started,  and 
that  he  had  difficulty  in  controlling  both;  that  the  team 
that  he  was  driving  carried  him  onto  the  track  just  ahead 
of  the  defendant's  engine;  and  that  he  then,  for  the  first 
time,  knew  of  the  presence  of  the  train.  During  all  of  the 
time  that  plaintiff  was  approaching  this  crossing,  he  sat  on 
a  seat  with  his  back  to  the  south,  the  direction  from  which 
the  train  in  question  was  due  at  that  time.  If  this  train 
was  running  at  the  highest  speed  claimed  by  the  plaintiff, 
fifteen  miles  per  hour,  and  the  plaintiff  was  approaching  the 
crossing  with  his  horses  on  the  trot,  which  would  be  at  the 
rate  of  not  less  than  five  miles  per  hour,  it  is  perfectly 
apparent  that  the  train  could  not  have  been  over  thirty  or 
forty  rods  south  of  the  crossing  when  the  plaintiff  was  at 
the  point  eight  or  ten  rods  east  thereof,  where  he  says  he 
looked  for  the  train.  The  plaintiff's  eyesight  and  hearing 
were  good  at  that  time.    We  think  the  plaintiff's  own  evi- 
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dence  demonstrates  that  he  did  not  look  for  the  train  at 
any  point  while  he  was  approaching  the  crossing.  True,  he 
says  he  did,  but  when  it  is  shown  beyond  any  question  that, 
if  he  had  looked,  he  could  not  have  failed  to  see  the  train, 
there  is  no  conflict  in  the  evidence  which  will  take  the  case 
to  the  jury.  Reeves  v.  Dubvqiie  <&  8.  C.  By.  Co.,  92  Iowa, 
35;  Bloomfield  v.  Railway  Co.,  74  Iowa,  607. 

The  plaintiff  drove  toward  a  known  danger  with  his 
back  toward  the  source  of  such  danger.  He  never  looked 
for  a  train,  though  he  knew  that  one  was  due  at  about  that 

time,  nor  did  he  attempt  to  look  until  the 
action  of  his  horses  indicated  that  they  had 
discovered  an  approaching  train,  and  even  then  he  did  not 
take  the  trouble  to  know  whether  it  was  a  train  or  some- 
thing else  that  had  frightened  his  horses.  He  was  approach- 
ing a  railroad  crossing  with  two  separate  teams  in  charge, 
without  paying  the  least  attention  to  the  danger  that  is 
always  present  at  such  a  place,  and  we  think  he  was  guilty 
of  contributory  negligence  as  a  matter  of  law.  The  case 
falls  within  the  rule  announced  in  Wilson  v.  R.  Co.,  150 
Iowa,  33 ;  Rietveld  v.  Railway  Co.,  129  Iowa,  249 ;  Craw- 
ford V.  Railway  Co.,  109  Iowa,  433;  Swanger  v.  Railway 
Co.,  132  Iowa,  32;  Artz  v.  Railroad  Co.,  34  Iowa,  153. 

This  is  not  a  case  where  the  plaintiffs  attention  was 
momentarily  diverted  so  that  he  did  not  realize  the  dan- 
gerous position  he  was  in.     He  testified  that  he  had  just 
Same-  Started  to  look  for  the  train  as  the  team 

roJdS""'  behind  the  wagon  started  around  the  end 
esnergency.  thereof,  and  that  he  was  prevented  from 
looking  by  the  unexpected  action  of  both  teams.  It  was 
an  emergency,  then,  that  prevented  his  looking  for  the  train 
at  the  point  two  or  three  rods  from  the  track,  and  this 
emergency  was  undoubtedly  caused  by  his  own  negligent 
act  in  driving  so  close  to  a  dangerous  place  without  looking 
for  the  train.  It  is  a  general  rule  that,  where  an  emer- 
gency is  brought  about  by  the  person  injured  negligently 
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placing  himself  in  a  position  of  peril,  he  can  not  reoover. 
20  Cyc.  522,  and  cases  cited. 

Appellee's  contention  that  the  doctrine  of  last  clear 

chance  should  be  applied  here  can  not  be  sustained.     The 

engineer  did  see  the  plaintiff  when  he  was  eight  or  ten  rods 

6.  Same:  last         ®*st  of  the  track,  it  is  true,  but  he  had  the 

clear  chance,      pigjii;  ^  supposc  that  plaintiff  would  cxcrcise 

reasonable  care  and  not  drive  onto  the  track  ahead  of  the 
train,  and,  when  he  discovered  that  he  did  not  intend  to 
stop,  it  was  then  too  late  to  prevent  the  collision.  Wilson 
V.  Illinois  Central  R.  Co.,  eupra. 

For  the  reasons  pointed  out,  the  court  should  have 
directed  a  verdict  for  the  defendant.  The  case  is  therefore 
— Reversed. 


M.  Undebwood,  Appellee,  v.  Oskaloosa  Tbaction  and 

LiOHT  Co.,  Appellant. 

Automobile  accident:    contiubutory  negugence:  evidence.    The  evi* 

1  dence  in  this  action  is  reviewed  and  held  to  show  that  plaintiff, 
the  driver  of  an  automobile  which  collided  with  a  street  car, 
was  conclusively  negligent  in  approaching  the  crossing,  and  that 
a  verdict  should  have  been  directed  for  defendant. 

Same:    last  clear  chance:   submission  of  issue.    Where  an  auto- 

2  mobile  accident  was  clearly  the  result  of  the  driver's  negligence, 
and  he  was  in  no  apparent  peril  up  to  the  very  moment  of  colli- 
sion with  a  street  car,  when  the  accident  was  unavoidable,  and 
there  was  no  evidence  that  the  motorman  knew  that  plaintiff's 
attention  was  diverted,  there  was  no  basis  for  submission  of 
the  action  on  the  theory  of  the  last  clear  chance. 

Appeal:    reservation  of  exceptions  :  motion  for  new  trial.    Where 

3  defendant  moved  for  a  directed  verdict  at  the  close  of  plaintiff's 
evidence,  and  again  at  the  close  of  all  the  evidence,  and  re- 
quested several  instructions  asking  for  a  directed  verdict  because 
of  insufficiency  of  the  evidence,  saving  proper  exceptions  to  the 
court's  adverse  rulings,  the  sufficiency  of  the  evidence  was  re- 
viewable on  appeal  although  no  motion  for  a  new  trial  was  made. 
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Appeal   from    Mahaska    District    Court. — Hon.    John    F. 

Talbott,  Judge. 

Wednesday,  Octobek  1G,  1912. 

Action  for  damages  resulting  from  a  collision  of  plain- 
tiff's automobile  with  one  of  defendant's  street  cars.  There 
was  a  verdict  for  the  plaintiff  for  $108,  and  the  defendant 
appeals. — Reversed. 

John  F.  &  Wm.  R.  Lacey,  for  appellant 

McCoy  &  McCoy  and  8.  V.  Reynolds,  for  appellee. 

Evans,  J. — The  accident  in  question  occurred  on  Sep- 
tember 6,  1910,  at  4  p.  m.  on  one  of  the  principal  business 
streets  of  Oskaloosa,  known  as  High  avenue.  This  avenue 
extends  east  and  west,  and  the  street  cars  are  operated 
upon  it.  The  plaintiff  in  his  automobile  approached  the 
avenue  at  right  angles  over  C  street.  High  avenue  is 
eighty  feet  wide,  and  the  street  car  track  is  laid  upon  its 
center  line.  C  street  is  sixty-six  feet  wide.  The  structures 
on  C  street  prevented  a  view  east  or  west  on  High  avenue, 
except  upon  near  approach  to  its  crossing.  Arriving  at  the 
C  street  crossing  on  the  north  line  of  High  avenue,  there 
was  nothing  at  the  time  of  the  accident  to  obstruct  a  clear 
view  of  High  avenue  either  east  or  west.  The  street  car 
in  question  was  coming  from  the  west.  The  collision  re- 
sulted from  the  failure  of  the  plaintiff  to  observe  the  street 
car.  He  so  failed  because  his  attention  was  directed  in 
another  direction,  and  he  was  looking  backward,  instead  of 
forward.  The  petition  charged  various  specifications  of 
negligence  on  the  part  of  the  defendant,  viz.,  that  the  car 
was  operated  at  a  reckless  rate  of  speed;  that  no  gong  or 
bell  was  sounded;  that  the  motorman  was  old  and  incom- 
petent; that  the  car  and  its  equipments  were  old  and  out 

Vol.  157  Ia.— 23. 
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of  repair;  that  the  motorman  was  negligent  in  failing  to 
stop  the  car  after  discovering  the  peril  of  plaintiff^  and  in 
failing  to  discover  such  peril  in  time  to  stop  the  car.  The 
trial  court  withdrew  the  specifications  in  relation  to  the 
competency  of  the  motorman  and  the  condition  of  the  car. 
The  other  specifications  were  submitted  to  the  jury. 

It  is  the  contention  of  appellant  that  the  evidence  did 
not  warrant  a  submission  of  the  case  to  the  jury  at  all,  and 
that  a  verdict  should  have  been  directed  for  the  defendant. 
We  give  our  first  attention  to  this  question.  The  plaintiff 
testified  as  follows: 

I  was  running  south  on  C  street  when  I  came  to 
within  about  sixty  feet  of  the  north  line  of  West  High 
avenue.     I  saw  a  man  on  the  crossing  going  east     When 

I  first  noticed  him,  he  was  directly  in  front 
of  me.  I  called  out  to  him  to  call  his  at- 
tention so  he  could  see  I  was  coming.  In- 
stead of  quickening  his  speed,  he  rather 
I  went  past  him,  and,  as  I  passed,  I  turned 
and  looked  over  my  left  shoulder,  but  he  still  kept  moving 
on,  but  seemed  to  be  muttering  something.  As  I  drove  by 
him,  I  had  slowed  up  considerably,  so  that  he  would  have 
time  to  get  out  of  my  way.  His  peculiar  actions  drew  my 
attention  to  him,  and,  when  I  turned  my  eyes  in  front,  I 
was  right  on  the  street  car  line,  and  the  street  car  was  very 
close  to  me.  I  did  not  have  time  to  quicken  my  speed,  and 
it  was  too  late  to  shut  down.  I  had  heard  no  gong  or  bell 
sounding.  If  I  had  heard  a  bell,  I  would  have  turned  to 
the  east  or  west;  or  stopped  my  car.  I  could  have  turned 
either  east  or  west.  I  could  have  stopped  easier  than  any- 
thing else,  as  I  was  running  slow.  I  was  running  about 
ten  miles  an  hour.  I  had  been  looking  towards  High  ave- 
nue until  this  man  attracted  my  attention.  When  I  first 
saw  the  street  car,  it  was  right  close  to  me,  and  my  front 
wheels  were  close  to,  if  not  on  the  street  car  line.  The 
street  car  was  virtually  on  me  when  I  first  saw  it.  I  had 
a  clear  track  in  going  into  High  street.  I  was  going  south 
on  C  street,  which  crosses  High.  When  I  first  saw  the 
fellow  in  my  way,  he  was  fifty  or  sixty  feet  from  me.  He 
was  coming  east  down  the  High  street  sidewalk.     He  was 
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going  east  on  High  street  He  was  in  the  crossing  when 
I  first  noticed  him,  and  I  was  then  running  about  ten  miles 
an  hour.  He  turned,  and  commenced  to  talk.  I  could  see 
from  the  way  his  mouth  worked  and  his  peculiar  actions 
that  he  was  not  pleased.  I  understood  from  his  muttering 
that  he  was  not  pleased  with  my  actions.  When  he  started 
in  front  of  me^  I  slowed  up  and  gave  the  alarm.  I  sup- 
posed he  would  quicken  his  speed,  but  he  slowed  up,  and  I 
slowed  up  and  probably  down  to  eight  miles  an  hour.  If 
it  had  not  been  for  the  trouble  with  this  man,  I  would  have 
seen  the  car,  but  he  was  making  a  disturbance  and  attracted 
my  attention.  He  followed  me  down  after  the  accident.  I 
rather  think  he  was  drunk.  He  caused  me  to  slow  up.  His 
action  caused  me  to  look  at  him,  rather  than  to  see  whether 
the  street  was  clear  or  not.  If  I  had  seen  the  car,  I  prob- 
ably would  have  stopped,  or  I  could  have  turned  either 
east  or  west  and  missed  it.  This  drunken  man  attracted 
my  attention  until  it  was  too  late  for  me  to  turn.  When  I 
got  through  with  him,  the  car  was  right  on  me. 

Plaintiff's  witness  Parks  testified  on  cross-examination 
as  follows: 

There  was  nothing  to  obstruct  the  view  of  anybody  in 
the  auto  from  seeing  or  anybody  from  seeing  the  auto; 
nothing  to  obstruct  the  view  of  the  street  car;  nothing  to 
prevent  Underwood  from  turning  to  east  or  west  in  the 
street  if  he  had  been  looking.  He  may  have  been  looking 
at  this  man.  They  came  together  quick,  and  it  was  all  done. 
Underwood  could  have  turned  either  to  the  right  or  left. 
I  do  not  remember  hearing  the  gong  sounded.  There  was 
nothing  to  attract  my  attention  either  to  the  street  car  or 
the  auto.  I  saw  the  car  gqing  east  and  the  auto  going  south. 
The  auto  did  not  turn  either  right  or  left,  but  ran  straight 
at  the  car.  I  think  the  car  hit  it.  Both  of  the  heads  earae 
together.  The  southwest  comer  of  Underwood's  machine 
struck  the.  northeast  comer  of  the  car.  The  fender  was 
knocked  to  one  side. 

Plaintiff's  witness  Dobbyns  testified  as  follows: 

I  think  the  car  was  running  seven  or  eight  miles  an 
hour.     Underwood  was  coming  at  a  fair  gait.     The  street 
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car  was  ruimiiig  faster  than  Underwood. '  The  motonnan 
did  nothings  that  I  noticed,  to  slacken  the  speed  of  the  car. 
There  was  no  obstruction  west  of  C  street  to  obstruct  the 
view  from  the  platform  of  the  car. 

Other  witnesses  testified  for  the  plaintiff  in  substan- 
tial consistency  with  the  foregoing.  There  was  no  evidence 
of  any  reckless  or  undue  rate  of  speed  on  the  part  of  the 
street  car,  nor  evidence  of  any  other  negligence,  except  the 
alleged  failure  to  sound  the  gong  or  bell.. 

It  is  undisputed  that  the  plaintiff  could  not  have 
failed  to  see  the  approaching  street  car  if  he  had  kept  his 
face  to  the  front  instead  of  to  the  rear.  His  car  was  under 
control.  He  had  a  space  of  forty  feet  after  entering  High 
street  to  turn  either  to  the  east  or  west.  There  was  no 
excuse  for  his  looking  over  his  left  shoulder  except  the 
merest  curiosity.  He  was  confronted  with  no  emergency, 
real  or  apparent,  which  caused  him  to  do  an  act  so  reckless. 
The  case  presented  is  one  of  simple  and  conclusive  negli- 
gence on  the  part  of  the  plaintiff. 

The  appellee  contends  that  he  was  entitled  to  recover 
on  the  theory  of  "last  clear  chance."     This  theory  was  sub- 
mitted to  the  jury  by  the  instructions  of  the  court,  and 
Same-  last         ^  rccovcry  permitted  thereunder.     There  is 
submission**'      uo    claim    of    cvidencc    that    the    motorman 
of  issue.  actually  discovered  the  peril  of  the  plaintiff, 

but  it  is  contended  that  he  was  in  a  position  wherein  he 
ought  to  have  discovered  it.  The  question  was  submitted 
to  the  jury  in  this  form.  The  plaintiff  was  in  control  of 
his  automobile.  It  is  conceded  that  he  could  have  turned 
to  east  or  west  or  could  have  stopped.  He  was  in  no  appar- 
ent peril  up  to  a  mere  moment  before  the  actual  collision. 
It  is  not  claimed  that  the  motorman  knew  that  plaintiff's 
attention  was  directed  away  from  his  duty.  The  trial  court 
properly  instructed,  in  substance,  that  the  motorman  had 
a  right  to  presume  that  the  plaintiff  would  turn  east  or 
west  or  stop  until  the  contrary  was  apparent.     Nothing^  to 
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the  contrary  was  apparent  until  the  automobile  was  within 
ten  or  fifteen  feet  of  the  track,  when  the  collision  was  con- 
fessedly unavoidable.  There  was  no  basis  in  the  evidence 
for  the  application  of  the  "last  clear  chance"  theory.  The 
incongruity  of  its  attempted  application  is  illustrated  by 
another  feature  of  the  case.  The  street  car  was  also  dam- 
aged in  the  collision,  and  a  counterclaim  was  filed  to  re- 
cover such  damages  from  the  plaintiff.  Now  if  the  defend- 
ant could  be  made  liable  to  the  plaintiff  notwithstanding 
plaintiff's  negligence  on  the  theory  that  the  defendant's 
motorman,  by  exercise  of  reasonable  diligence,  ought  to  have 
discovered  the  plaintiff's  negligence  and  peril,  as  set  forth 
in  the  instructions  to  the  jury,  then,  upon  the  same  reason- 
ing, appellant  contends  that  the  plaintiff  should  be  held 
liable  to  the  defendant  for  its  damages  because  by  the  exer- 
cise of  ordinary  diligence  he  also  could  have  discovered  the 
defendant's  peril.  The  logic  is  quite  compelling,  and  would 
result  in  holding  each  party  liable  to  the  other  for  the  re- 
spective damages  sustained.  It  is  sufficient  to  say  that  the 
plaintiff  was  not  entitled  to  recovery  on  the  "last  clear 
chance"  theory,  and  that  a  verdict  for  the  defendant  ought 
to  have  been  directed  on  the  ground  that  the  negligence  of 
the  plaintiff  clearly  contributed  to,  if  it  did  not  exclusively 
cause,  his  injury. 

II.  It  is  urged  by  the  appellee  that  the  defendant 
is  not  in  a  position  to  urge  the  insufiiciency  of  evidence  to 
support  the  verdict^    The  ground  of  such  contention  is  that 

the  defendant  filed  a  motion  at  the  close  of 
vation  of  ex-  the  plaintiff's  evidence ;  that  this  motion  was 
Sr«or        ovemiled ;  that  the  defendant  thereupon  in- 

new  tnaL  '        ^  ^       ^  ^  ^ 

troduced  testimony  in  its  own  behalf.  It  is 
urged  that  the  defendant  thereby  waived  the  ruling  on  the 
motion,  and  that  it  did  not  file  any  motion  for  a  new  trial. 
The  contention  is  based  upon  Schulte  v.  By.  Co.,  124  Iowa, 
194,  and  Hanson  v.  Kline,  136  Iowa,  108. 

But  counsel  for  appellee  overlook  the  rest  of  the  record. 


358  Van  Fappelendam  v.  Thomas.     [157  Iowa 

Kot  only  did  appellant  file  a  motion  for  a  directed  verdict 
at  the  close  of  plaintiff's  evidence,  but  it  renewed  the  mo- 
tion at  the  close  of  all  the  evidence.  It  also  submitted  to 
the  trial  court  twenty  requested  instructions,  several  of 
which  asked  for  a  directed  verdict  because  of  insufficiency 
of  evidence.  Exceptions  to  the  adverse  rulings  of  the  trial 
court  were  properly  saved.  The  appellant  did  not  lose  the 
benefit  of  these  exceptions  by  failing  to  file  a  motion  for 
a  new  trial.     Code,  section  4106. 

The  .judgment    entered    below    must    therefore    be — 
Reversed. 


J.  B.  Van  Pappelendam,  Administrator  of  the  Estate  of 
Matilda  Bbumagem,  Appellant,  v.  Ella  M.  Thomas, 
Ada  M.  Feame,  Mabel  Kite  and  C.  H.  Brown,  Ap- 
pellees. Lizzie  Fowler,  Cora  Junkins,  J.  M. 
Brumaoem  and  Harrt  Brumaoem,  Defendants. 

Wills:    construction:   trust  estate.    A  will  devising  all  of  testa- 

1  tor's  property  to  his  widow,  to  be  used  by  her  in  the  best  man* 
ner  for  the  Wnefit  of  his  children,  upon  her  death  the  remain- 
ing part  to  be  equally  divided  among  his  children,  and  em- 
powering her  to  do  with  the  property  whatever  might  be  for 
their  common  interest*  created  a  trust  estate  for  the  benefit  of 
the  children,  with  no  power  of  disposition  in  the  widow  except 
in  execution  of  the  trust,  and  her  interest  in  "the  estate  ceased 
at  her  death. 

Same.     No  particular  form  of  words  is  necessary  to  the  creation 

2  of  a  trust  estate;  the  fundamental  question  being  the  intent  of 
the  testator. 

Same:    distributive  share:  pleadings.    The  heirs  of  a  widow  pro- 

3  vided  for  by  the  will  of  her  husband  can  not  insist  on  her 
having  a  distributive  share  in  the  estate,  in  the  absence  of  plead- 
ing and  proof  that  she  did  not  elect  to  take  under  the  will 

Same:    rights  of  widow:   distributive  share.    Under  the  Code  of 

4  i860,  providing  that  the  widow's  dower  could  not  be  affected 
by  the  provisions  of  her  husband's  will  if  she  relinquished  her 
rights  under  the  will,  an  entire  failure  to  make  any  objection 
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to  a  provision  for  her  benefit  amounted  to  an  election  to  accept 
its  terms,  and  her  heirs  could  not  rely  on  her  having  a  distribu- 
tive share  in  the  estate. 

Appeal  from  Lee   District   Court. — Hon.    Henry   Bank, 

Judge. 

Thursday,  October  18,  1912. 

Proceedings  in  probate  for  an  order  to  sell  certain 
real  estate,  claimed  to  have  belonged  to  Matilda  Brumagem 
at  the  time  of  her  death,  in  order  to  pay  claims  against 
her  estate.  Certain  heirs  of  Mrs.  Brumagem  were  made 
parties  to  the  application,  and  three  of  these  appeared  and 
filed  a  demurrer  thereto.  The  surviving  husband  of  Mrs. 
Brumagem  filed  a  petition  of  intervention,  and  one  of  the 
creditors  also  intervened,  asserting  her  claim  as  such,  and 
also  as  one  of  the  heirs  of  the  deceased.  Defendants  moved 
to  strike  parts  of  the  second  petition  and  for  a  more  specific 
statement  in  the  first  one.  The  case  was  submitted  on  the 
demurrer  to  the  application,  and  this  demurrer  was  sus- 
tained and  the  application  to  sell  dismissed.  The  admin- 
istrator appeals. — Affirmed. 

John  E.  Craig,  for  appellant. 

TT.  B.  &  H.  B.  Collins,  for  appellees. 

Deemer,  J. — ^Nothing  seems  to  have  been  done  with 
the  motions  addressed  to  the  petitions  of  intervention,  and 
the  case  comes  to  us  solely  upon  the  allegations  of  the 
pleading  filed  by  the  administrator,  as  amended;  the  truth 
thereof  being  admitted  by  the  demurrer.  These  allegations 
are  to  the  effect  that  the  deceased,  Matilda  Brumagem, 
died,  intestate,  some  time  in  the  year  1911,  seised  of  certain 
real  estate  (describing  it),  and  that  she  acquired  title 
thereto  through  the  will  of  a  former  husband,  J.  H.  Brown. 
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It  is  alleged  that  this  will  gave  her  a  fee-simple  estate,  and 
that  the  property  should  be  sold  to  pay  the  debts  of  the 
deceased.  The  will  relied  upon  is  in  words  and  figures  as 
follows : 

Know  all  men  by  these  presents  that  I,  James  Henry 
Brown  of  the  county  of  Lee  and  state  of  Iowa,  feeling  the 
uncertainty  of  life  and  the  certainty  of  death  and  wishing 
to  arrange  my  worldly  affairs  in  the  best  possible  manner 
for  the  benefit  of  my  wife  and  children,  I  therefore  ordain 
this  as  my  last  will  and  testament. 

1st.     That  all  my  honest  debts  shall  be  paid. 

2dly.  That  I  give  all  (that  remains  after  said  debts 
are  paid)  of  my  property  real,  personal  and  mixed  to  my 
well  beloved  wife,  Matilda  Brown,  to  be  used  by  her  in  the 
best  planner  for  the  benefit  of  our  children  and  whatever 
of  said  property  that  may  remain  after  the  decease  of  my 
wife  shall  be  equally  divided  among  our  children  she  being 
fully  empowered  to  do  with  said  property  whatever  shall 
best  promote  their  common  interest. 

Given  under  my  hand  this  7th  day  of  February,  1863. 
J.  BL  Brown. 

It  also  appears  that  this  will  was  made  in  the  year 
1863,  and  that  the  testator  died  during  the  same  year;  but 
the  instrument  was  not  probated  until  May  15,  1899.  The 
demurrer  was  a  general,  equitable  one,  and  the  question 
presented  thereby  is  whether  or  not  the  named  devisee  took 
an  estate  in  the  real  property,  and,  if  so,  the  nature  thereof. 
Various  other  matters,  as  the  right  of  the  widow  to  elect, 
are  argued,  which  we  do  not  think  properly  arise  upon  the 
record. 

I.  The  will  was  evidently  draughted  by  one  unskilled 
in  the  law  and  unfamiliar  with  the  proper  form  for  such 
instruments,  and,  as  usual,  we  find  counsel  differing  very 

widely  as  to  the  construction  to  be  placed 
construction:      thereou.     On  the  one  hand,  it  is  arfinied  that 

trust  estate.  . 

the  will  gave  the  devisee  an  estate  in  fee 
simple;  and,  on  the  other,  it  is  said  that  she  was  merely 
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made  a  trustee  for  her  children,  or  at  most  given  but  a 
life  estate  in  the  property.  That  cases,  as  a  rule,  give  little 
help  in  interpreting  unskillfuUy  drawn  wills  is  well  under- 
stood; and  the  fundamental  rule  of  construction  in  such 
cases  is  to  arrive  at -the  intent  of  the  testator.  Taking  this 
will  by  its  four  comers,  it  is  manifest  that  testator  gave 
his  property  to  his  wife,  to  be  by  her  used  for  the  benefit 
of  their  children;  they,  it  would  seem,  being  the  real  bene- 
ficiaries. He  then  undertook  to  provide  for  the  disposition 
of  the  property  after  the  death  of  his  wife,  saying  that  it 
should  be  equally  divided  among  their  children.  During 
life,  of  course,  the  widow  was  given  power  to  deal  with  the 
property  in  such  a  manner  as  should  best  promote  their 
common  interest.  The  expression  "their  common  interest" 
is  somewhat  ambiguous.  Whether  it  means  the  interest  of 
herself  and  children,  or  of  the  children  alone,  is  a  matter 
of  some  doubt,  but  whatever  the  proper  construction  here 
it  is  clear  that  her  interest  ceased  with  her  death;  for  dis- 
tribution among  the  children  of  the  entire  estate  is  called 
for.  This  could  not  be  done,  of  course,  if ,  she  took  either 
an  estate  in  fee,  or  a  base  or  qualified  estate,  either  in  the 
whole  or  a  part  of  the  property.  There  are  no  words  of 
grant  disconnected  from  the  limitations  as  to  use.  At  most 
it  was  a  devise  of  the  legal  title  to  Mrs.  Brown  (Bruma- 
gem),  to  be  used  for  the  benefit  of  the  children.  Save  in 
the  execution  of  the  trust,  she  could  not  sell  the  land  in 
any  manner,  and  for  a  much  stronger  reason  she  could  not 
dispose  of  it  by  will.  This  as  it  seems  to  us,  created  a 
trust  estate. 

No  particular  form  of  words  are  necessary  to  the  crea- 
tion of  a  trust  estate.  Quinn  v.  Shields,  62  Iowa,  144. 
And  here,  again,  the  fundamental  question  is  the  intent 

of    the    testator.      The    most    that    can    be 

claimed  under  any  construction  is  that  the 

wife  was  one  of  the  beneficiaries  of  the  trust  during  her 

lifetime;  but  this  would  not,  under  the  terms  of  the  will. 
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give  her  an  estate  of  inheritance.  That  the  testator  did 
not  intend  the  benefits  to  survive  her  death  is  clearly  ap- 
parent from  the  second  clause  of  the  will.  In  support  of 
our  conclusions,  see  Meek  v.  Briggs,  87  Iowa,  610;  Scolt 
V.  Scott,  132  Iowa,  35 ;  Conrey  v.  Murphy,  154  Iowa,  421 ; 
Powell  V.  Beehe,  167  Mich.  306. 

II.  This,  as  it  seems  to  us,  disposes  of  the  case.  But 
appellant's  counsel  say  that,  even  if  this  be  a  correct  con- 
struction of  the  will,  still  deceased  had  a  distributive  share 
3.  Samb:  ^^  which  she  could  not  be,  and  was  not,  de- 

d^tnbutiTc  prived  by  the  will.  The  chief  difficulty  with 
pieadingt.  ^j^jg  position  lies  in  the  fact  that  no  such 
claim  is  made  in  the  petition.  On  the  contrary,  the  plain 
implication  is  that  the  widow  elected  to  take  under  the  will, 
or  to  waive  distributive  share.  Moreover,  the  will  speaks 
from  the  death  of  the  testator,  although  not  admitted  to 
probate.  In  re  Bemhard,  134  Iowa,  607;  Stephenson  v. 
Stephenson,  64  Iowa,  534;  Otto  v.  Doty,  61  Iowa,  26;  OZte- 
man  v.  Kelgore,  52  Iowa,  40. 

Testator  died  in  the  year  1863,  and  at  the  time  of  his 
death  the  law  with  reference  to  wills  and  distributive  shares 
read  as  follows:     "The  widow's  dower  can  not  be  affected 
Same-  '  hts      ^^  ^^^  ^^  ^^  ^®^  husbaud  if  she  objects 
dfstritaStivc        thereto  and  relinqiiishes  all  rights  conferred 
"^''^  upon  her  by  the  will."     Section  2435,  Code 

1860.  "One-third  in  value  of  all  the  real  estate  in  which 
the  husband  at  any  time  during  the  marriage  had  a  legal  or 
equitable  interest,  which  has  not  been  sold  on  execution  or 
other  judicial  sale,  to  which  the  wife  has  made  no  relin- 
quishment of  her  right,  shall,  under  the  direction  of  the 
court,  be  set  apart  by  the  executor,  administrator  or  heir, 
as  her  property  in  fee  simple,  on  the  death  of  the  husband, 
if  she  survive  him."  Chapter  151,  Acts  Ninth  Gkneral 
Assembly.  The  case,  in  this  aspect,  must  be  decided  with 
reference  to  these  provisions;  and  it  is  sufficient  to  say  that 
there  is  no  allegation  anywhere  of  any  objection  at  any  time 
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by  the  widow  to  the  provisions  of  the  will.  At  this  point 
the  instant  case  is  ruled  by  Oarrett  v.  Olfordj  152  Iowa, 
265.  So  that  upon  no  theory  can  it  be  found  that  the  widow 
had  any  interest  in  the  real  property. 

None  of  the  many  cases  cited  by  appellant^s  counsel 
run  counter  to  the  views  herein  expressed.  The  nearest 
approach  to  it  is  Bulfer  v.  Willigrod,  71  Iowa,  620.  That 
was  an  action,  however,  by  an  heir  against  her  mother,  a 
devisee  under  the  will,  for  an  accounting;  and  the  will  there 
construed  expressly  provided  that  the  devise  was  to  the 
widow,  to  her  own  use  and  benefit,  as  she  shall  deem  best 
for  herself  and  daughter.  The  court,  among  other  things, 
said  in  that  case:  ''The  will  confers  upon  plaintiff  no 
interest  either  in  the  property  or  its  proceeds.  Bu^  if  it 
could  be  said  that  a  trust  was  created  in  her  favor,  she 
clearly  could  not  now  maintain  an  action  for  the  recovery 
of  any  portion  of  the  proceeds;  for  the  right  to  use  the 
property  *for  her  own  use  and  benefit,'  which  was  con- 
ferred upon  the  widow,  has  not  terminated.  There  is  no 
provision  for  its  termination  in  the  will." 

The  case  is  reasonably  clear,  and,  in  our  opinion,  the 
demurrer  was  properly  sustained. 

The  motion  to  strike  appellees'  abstract  will  be  sus- 
tained.— Affirmed. 


Chahles  F.  Bibdsall,  Mildbed  Payton  and  Daisy  Bibi>- 
BALL,  Appellants,  v.  G.  I.  Bibdsall. 

Wills:    construction:   who  included  as  devisees.    A  will  bequeath- 

1  ing  the  life  use  of  real  property,  and  providing  that  upon  the 
death  of  the  hfe  tenant  the  property  should  go  to  his  children 
then  living  and  the  issue  of  any  child  of  the  life  tenant  then 
deceased,  did  not  contemplate  children  of  the  life  tenant  living 
at  the  time  of  the  testator's  death,  but  excluded  those  living  at 
testator's  death  who  did  not  survive  the  life  tenant 

Same:     remaindeks:    acquisition  of  life  estate:    effect.     Under 

2  the  provisions  of  the  will  in  this  case  the  interest  of  the  remain- 
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dermen  was  not  vested  during  the  life  of  the  life  tenant  but 
was  contingent,  not  only  as  to  the  extent  of  the  share  to  be 
enjoyed  by  those  who  survive  the  life  tenant  but  also  as  to  the 
persons  who  are  to  take  shares  in  the  remainder:  So  that  the 
remaindermen  can  not,  by  acquiring  the  existing  life  estate,  per- 
fect a  complete  title  in  themselves. 

Appeal  from  Dallas  District  Court. — Hon.  J.  H.  Apple- 
gate,  Judge. 

Thuhsday,  October  18,  1912. 

.  Actio JT  in  equity  to  enforce  the  specific  performance 
by  defendant  of  a  contract  to  convey  entered  into  between 
defendant  and  plaintiffs.  Plaintiffs  alleged  ownership 
of  the  property  and  the  tender  of  a  warranty  deed 
constituting  full  compliance  with  the  contract  on  their  part 
and  the  refusal  of  the  defendant  to  accept.  Defendant 
pleaded  in  answer,  in  effect,  that  the  title  of  plaintiffs  was 
defective,  setting  out  the  facts  constituting  such  alleged 
defect.  There  was  a  demurrer  to  this  answer  on  the  ground 
that  the  facts  stated  did  not  constitute  a  defense,  and  this 
demurrer  was  overruled.  Plaintiffs  elected  to  stand  on 
their  demurrer,  and  judgment  was  rendered  against  them, 
dismissing  their  petition,  and  from  this  judgment  they 
appeal. — Affirmed, 

W.  U.  Fahey,  for  appellants. 

W.  JET.  Winegar,  for  appellee. 

McClain,  J. — The  property  to  which  this  controversy 
relates  is  a  specific  portion  described  by  metes  and  bounds, 
of  the  'N.  W.  %  of  section  30,  township  81  N.,  of  range  27 
W.,  of  the  fifth  prime  meridian,  in  Dallas  county,  and  plain- 
tiffs trace  their  title  through  their  grandfather,  S.  G.  Bird- 
sail,  who  died  seised  of  the  entire  quarter  section,  leaving 
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a  willy  of  wMch  the  following  is  the  significant  paragraph: 
"Third.  .  .  .  Subject  to  life  estate  of  my  said  wife, 
Martha  Maria  Birdsall,  I  give,  devise  and  bequeath  to  my 
son,  Walter  Qilson  Birdsall  and  his  wife,  Nora  Birdsall, 
the  use,  control  and  rents,  issues  and  profits  of  [describing 
the  real  estate],  to  have  and  to  hold  such  rents,  issues  and* 
profits  for  and  during  the  terms  of  their  natural  lives :  and 
at  their  death,  I  will,  devise  and  give  said  quarter  section 
of  land  and  the  same  shall  descend  to  and  be  the  property 
of  the  children  of  the  said  Walter  Qilson  Birdsall,  who 
shall  be  living  at  the  time,  and  the  issue  of  any  child  of  the 
said  Walter  Gilson  Birdsall  who  may  have  then  deceased." 
The  persons  to  whom  life  interests  are  devised  are  still 
living,  but  by  various  conveyances  and  transfers  not  neces- 
sary to  be  described  in  detail  the  plaintiffs,  who  are  chil- 
dren of  Walter  Gilson  Birdsall  and  his  wife  Nora  Birdsall, 
have  acquired  these  life  interests,  and  also  the  interests, 
whatever  they  may  be,  of  their  brothers  and  sisters  in  the 
portion  of  the  quarter  section  which  is  involved  in  this 
action,  and  the  question /for  decision  is  whether  plaintiffs 
have  thus  perfected  in  themselves  a  complete  feensimple 
title  to  the  land. 

It  is  not  contended  for  appellants,  if  wo'  understand 
the  argument  in  their  behalf,  that  the  words,  "who  shall 
be  living  at  the  time,"  are  intended  to  describe  the  children 
I.  Wills-  con-       ^^  Walter  Gilson  Birdsall  who  shall  be  living 
fnduded  ar*"^    at  the  time  of  testator's  death ;  and,  in  view  of 
devisees.  ^j^g  language  used  in  this  section  of  the  will, 

such  contention  could  not  reasonably  be  mada  The  words, 
"at  their  death,  I  will,  devise,  and  give  said  quarter  section 
of  land,"  are,  of  course,  not  controlling,  for  they  might  well 
be  construed  as  contemplating  a  present  devise  of  a  remain- 
der with  right  of  enjoyment  only  at  the  termination  of  the 
life  estate.  But  the  words  *'at  the  time"  manifestly  de- 
scribe the  devisees  as  the  children  of  Walter  Gilson  Bird- 
sail  who  shall  survive  him  and  the  issue  of  any  such  chil- 
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dren  as  shall  not  survive  him.  That  such  description  ex- 
cludes persons  who  may  be  living  at  the  death  of  the  testator, 
but  do  not  survive  the  life  tenant,  is  well  settled  by  the 
authorities.  In  re  Albiston's  Estate,  117  Wis.  272  (94  N. 
W.  169) ;  In  re  Moran's  Will,  118  Wis.  177  (96  N.  W. 
367) ;  Smaw  v.  Young,  109  Ala.  628  (20  South.  370). 

It  is  assumed  by  counsel  on  each  side  that  the  answer 
to  the  question  involved  in  this  case  depends  upon  whether 
the  remainder  provided  for  in  favor  of  the  children  of 
a  Same-  remain-  ^^^^^  Gilson  Birdsall,  who  shall  be  living 
So^'orfiSl'L  at  the  termination  of  the  life  estate  and  the 
tote:  effect.  jggue  of  any  children  who  may  have  died,  is 
vested  or  contingent  Abstractly  this  may  not  be  true,  for, 
if  plaintifFs  have  acquired  all  the  rights  by  way  of  life 
interest,  remainder,  and  reversion,  then  they  no  doubt  have 
a  complete  title,  although  the  remainder  may  be  contingent 
But,  as  applied  to  the  fac^s  of  this  case,  the  issue  between 
the  parties  is  practically  whether  the  remainder  is  vested 
or  contingent,  for,  if  contingent  then  plaintiffs  have  not 
acquired  all  such  interests.  Other  children  may  be  born 
to  Walter  Gilson  Birdsall,  and  survive  him  and  his  present 
wife,  whose  interests  have  not  in  any  way  been  acquired  by 
these  plaintiffs.  And  some  of  the  living  children,  brothers 
and  sisters  of  the  plaintiffs,  may  die  before  the  death  of 
him  and  his  wife,  leaving  issue,  and  th6  issue  of  such  de- 
ceased children  would  have  the  same  interest  in  the  re- 
mainder as  the  children  surviving,  for  they  would  not  take 
by  representation  through  their  deceased  parents,  but  in 
their  own  right  by  substitution.  Taylor  v.  Taylor,  118 
Iowa,  407;  Whitesides  v.  Cooper,  115  N.  C.  570  (20  S. 
E.  295).  It  is  clear,  therefore,  that  in  this  case,  if  the  re- 
mainder devised  in  the  will  is  contingent,  plaintiffs  have 
not  a  complete  title. 

Before  proceeding  further  with  the  discussion  of  the 
nature  of  the  remainder  devised,  we  may  well  notice  the 
argument  advanced,  that,  as  plaintiffs  in  whom  are  now 
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consolidated  all  the  rights  of  the  children  of  Walter  Gilson 
Birdsall  as  remaindermen  have  also  acquired  the  interests 
of  the  tenants  for  life,  there  has  been  a  merger  perfecting 
title  in  them  to  the  exclusion  of  children  subsequently  bom 
or  the  issue  of  children  now  living  who  may  not  survive 
Walter  Gilson  Birdsall  and  his  present  wife.  But,  while 
it  is  true  that  in  general  the  remainderman  may  by  acquir- 
ing the  existing  life  estate  perfect  a  complete  title  in  him- 
self, this  is  not  true,  if  the  merger  leaves  other  interests 
outstanding.  If  plaintiffs  in  their  own  right  and  by  ac- 
quisition from  their  brothers  and  sisters  have  only  a  con- 
tingent remainder,  they  can  not  by  the  acquisition  of  the 
life  estate  cut  off  others  whose  rights  may  be  dependent 
upon  the  same  contingency.  The  estate  in  which  the  merger 
takes  place  is  not  enlarged  by  the  accession  of  the  preceding 
estate.  2  Washburn,  Real  Property  (6th  Ed.)  646;  2 
Blackstone's  Commentaries,  177;  1  Tiffany,  Real  Property, 
76;  4  Kent,  Commentaries  (14th  Ed.)  99;  Minor  &  Werts, 
Real  Property,  section  699;  Archer  v.  Jacobs,  125  Iowa, 
467. 

Coming  now  specifically  to  the  questioil  whether  the 
devise  of  a  remainder  to  the  children  of  the  life  tenant 
surviving  at  his  death  and  the  issue  of  such  children  who 
do  not  thus  survive  creates  a  contingent  remainder,  we  find 
the  authorities  practically  agreed,  with  an  exception  here- 
after to  be  noted,  in  the  conclusion  that  the  remainder  is 
contingent  on  account  of  the  uncertainty  as  to  the  persons 
who  are  to  take-  It  is  not  necessary  here  to  elaborate  defi- 
nitions of  contingent  remainders  which  shall  be  applicable 
to  all  possible  cases.  It  is  enough  to  say  that  in  such  a 
case  as  that  which  we  are  discussing,  reason  and  authority 
point  to  the  inevitable  conclusion  that  during  the  continu- 
ance of  the  life  estate  there  is  a  contingency  not  only  as  to 
the  extent  of  the  share  to  be  enjoyed  by  those  who  may 
survive,  but  also  as  to  the  persons  who  are  to  take  shares  in 
the  remainder,  and  this  uncertainty  relates,  not  only  to  the 
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possible  exclusion  of  some  who  during  the  continuance  of 
the  life  estate  apparently  will  be  entitled  to  shares,  but  also 
to  the  inclusion  of  others  who  at  some  time  during  the  con- 
tinuance of  the  life  estate  may  not  be  in  existence,  or  may 
not  be  apparently  entitled  to  participate  in  the  distribution 
of  the  property.  For  instance,  some  of  the  children  of 
Walter  Qilson  Birdsall  may  now  have  living  issue.  As 
matters  now  stand,  the  plaintiffs  and  their  brothers  and 
sisters  have  each  an  apparent  prospect  of  sharing  in  the 
remainder,  and  the  present  living  issue  of  one  of  them  has 
no  apparent  prospect  of  thus  sharing,  but,  if  the  parent  of 
such  issue  should  die,  then  the  issue  would  be  entitled  to 
share.  To  say  nothing  of  the  possibility  of  the  birth  of 
other  children  to  Walter  Gilson  Birdsall  and  of  other  issue 
to  plaintiffs  and  their  brothers  and  sisters,  there  may  well 
now  be  persons  living  who  have  a  contingent  interest  in  the 
property.  Without  elaborate  citations  of  authority,  it  is 
sufficient  to  refer  to  the  following  as  supporting  the  con- 
clusion that  the  remainder  in  this  case  is  contingent,  and 
must  necessarily  remain  contingent  until  the  termination 
of  the  life  estate:  Whitesides  v.  Cooper,  115  N.  C.  570 
(20  S.  E.  295)  ;  Dicherson  v.  Dickerson,  211  Mo.  483  (110 
S.  W.  700);  Smaw  v.  Young,  109  Ala.  528  (20  South. 
370) ;  Oolladay  v.  Knock,  235  111.  412  (85  N.  E.  649,  126 
Am,  St.  Rep.  224) ;  Smith  v.  Block,  29  Ohio  St.  488 ;  In 
re  Moran's  Will,  118  Wis.  177  (96  N.  W.  367) ;  HowbeH 
V.  Cauthom,  100  Va.  649  (42  S.  E.  683)  ;  Smith  v.  Rice, 
130  Mass.  441;  Bailey  v.  Hoppin,  12  R.  I.  560;  White's 
Trustee  v.  White,  86  Ky.  602  (7  S.  W.  26) ;  Jackson  v. 
Everett  (Tenn.),  58  S.  W.  340;  Robertson  v.  Ouenther, 
241  HI.  511  (89  N.  E.  689,  25  L.  R  A.  (N.  S.)  887, 
and  note.) 

It  is  to  be  noticed  that  by  the  language  of  the  will  in 
question  the  condition  on  which  the  children  or  their  issue 
are  to  participate  in  the  remainder  is  clearly  precedent, 
and  not  a  condition  subsequent.     The  provision  is  not  that 
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the  children  are  to  take  the  remainder  with  a  condition  that 
in  the  event  any  one  of  them  shall  die  his  interest  shall  be 
forfeited,  unless  he  shall  leave  issue,  in  which  event  the 
issue  shall  take  such  interest,  but,  on  the  other  hand,  the 
condition  is  expressed  directly  as  a  description  of  the  per- 
sons in  whom  the  remainder  shall  vest,  and  it  is  to  vest 
in  no  particular  persons  until  such  description  becomes  ap- 
plicable by  the  termination  of  the  life  estate.  This  dis- 
tinction is  concisely  stated  thus:  ^'If.the  conditional  ele- 
ment is  incorporated  into  the  description  of  or  into  the 
gift  to  the  remainderman,  then  the  remainder  is  contingent ; 
but,  if  after  words  giving  a  vested  interest  a  clause  is  added 
divesting  it,  the  remainder  is  vested."  Gray,  Rule  Against 
Perpetuities,  section  108.  And  see  Ducker  v.  Burnham, 
146  111.  9  (34  N.  E.  558,  37  Am.  St.  Eep.  135) ;  2  Un- 
derbill, Wills,  section  687.  This  distinction  becomes  im- 
portant for  the  reason  that  in  some  New  York  cases  based 
on  the  language  of  a  statute,  and  in  some  cases  in  other 
states  decided  under  similar  statutory  provisions  or  on  the 
assumption  that  the  New  York  cases  state  the  common  law, 
conclusions  have  been  reached  which  are  not  in  harmony 
with  those  heretofore  stated  as  supported  by  the  weight  of 
authority.  The  so-called  New  York  rule  seems  to  be  that, 
"when  there  is  a  person  in  being  who  would  have  an  im- 
mediate right  to  the  possession  of  the  land  upon  the  ceasing 
of  the  intermediate  or  precedent  estate,"  the  remainder  is 
vested.  4  Kent,  Commentaries  (14th  Ed.)  202.  While  it 
seems  to  have  been  assumed  when  this  rule  was  first  an- 

'nounced  in  New  York  that  the  statute  on  which  it  was 
based  was  simply  a  brief  statement  of  the  common  law  rule, 
that  idea  has  now  been  definitely  abandoned  in  that  state 
and  elsewhere.  As  a  common  law  definition  or  description 
of  a  contingent  remainder  it  is  subject  to  the  qualification 
that  the  person  in  being  must  be  one  whose  right  to  ulti- 

.  mately  enjoy  the  remainder  is  fixed  and  certain  during  the 

pendency  of  the  particular  estate.     Oolladay  v.  Knock,  235 
Vol.  157  Ia. — 24. 
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HL  412  (85  N.  E.  649,  126  Ami  St.  Rep.  224).  This  is 
necessarily  involved  in  the  accepted  definitions  of  vested 
and  contingent  remainders.  2  Washhum,  Heal  Properly 
(6th  Ed.)  508;  2  Blackstone,  Commentaries,  168,  169,  and 
note  37,  Hammond's  Edition.  The  effect  of  the  New  York 
rule  is  to  convert  a  condition  precedent  into  a  condition 
subsequent  The  fact  that  this  rule  is  a  distinct  departure 
from  the  common  law,  although  perhaps  not  originally  in- 
tended as  such,  is  so  clearly  pointed  out  in  some  recent 
cases  that  reference  to  them  is  sufficient  for  present  pur- 
poses. See  In  re  Moran's  WiU,  118  Wis.  177  (96  N.  W. 
367);  Smaw  v.  Young,  109  Ala.  528  (20  South.  370). 
Notwithstanding  the  continued  recognition  of  the  New 
York  rule  in  the  courts  of  that  state,  it  has  been  held  there 
that  such  a  devise  as  the  one  before  us  creates  a  contingent, 
and  not  a  vested,  remainder.  Purdy  v.  Hayt,  92  N.  Y. 
446 ;  Hall  v.  La  France  Fire  Engine  Co.,  158  N.  Y.  570 
(53  N.  E.  513.)  The  preceding  discussion  of  the  so-called 
New  York  rule  would  not  have  been  necessary  had  it  not 
been  for  the  apparent  recognition  given  to  it  in  the  opinion 
of  this  courts  handed  down  in  the  case  of  Archer  v.  Jacobs, 
125  Iowa,  467,  on  which  counsel  for  appellants  relies  as  his 
sole  authority,  and  reannounced  in  Shafer  v,  Tereso,  133 
Iowa,  342.  We  have  no  statute  in  this  state  in  any  way 
analogous  to  that  on  which  the  New  York  rule  was  predi- 
cated, and  the  definition  and  characteristics  of  a  contingent 
remainder  must  be  determined  by  the  common  law.  The 
question  involved  in  the  case  before  us  was  in  no  way  con- 
sidered in  the  case  of  Archer  v.  Jacobs  and  Shafer  v. 
Tereso,  and  what  is  said  in  those  cases  has  no  application 
to  it  save  by  inference  drawn  from  definitions  of  contin- 
gent remainders  there  quoted.  The  language  of  the  will  in 
this  case  is  clearly  distinguishable  on  well  recognized  prin- 
ciples from  that  considered  in  the  Archer  case.  In  that  case 
the  devise  was  to  the  children  of  the  life  tenant,  or,  in  the . 
event  of  the  death  of  any  of  them  prior  to  the  termination 
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of  the  life  estate,  then  to  the  children  of  such  of  them  as 
should  have  died^  and  it  was  held  that  the  children  of  the 
life  tenant  took  a  vested  interest,  subject  to  the  condition 
subsequent  that,  if  any  of  them  should  die,  their  children 
should  be  substituted,  and  that,  if  other  children  should  be 
bom,  the  estate  would  be  opened  up  in  order  that  they 
might  have  their  proper  share;  while  in  the  present  case 
the  devise  is  to  persons  of  a  specified  description,  which 
by  its  very  terms  can  not  be  applied  until  the  termination 
of  the  life  estate.  It  is  well  settled,  where  the  devise  is 
to  all  persons  of  a  specified  class,  they  take  a  vested  inter- 
est, while,  if  it  is  to  specified  persons  of  a  class,  the  interest 
is  contingent,  dependent  upon  whether  at  the  termination 
of  the  life  estate  there  are  persons  of  that  class  answering 
the  description.  McClain  v.  Capper,  98  Iowa,  145 ;  Shafer 
t?.  Tereso,  133  Iowa,  342 ;  Purdy  v.  Hayt,  92  N.  Y.  446 ; 
Jackson  v.  Everett  (Tenn.)  58  S.  W.  340;  Smith  v.  Block, 
29  Ohio  St  488;  2  Underbill,  Wills,  sections  864,  865. 
We  find  nothing,  therefore,  in  the  prior  decisions  of  this 
court  indicating  an  intention  to  adopt  the  New  York  rule 
as  a  correct  description  of  a  vested  remainder  as  applied 
to  the  facts  of  this  case.  As  already  indicated,  the  adop- 
tion of  that  rule  in  this  case  would  cut  off  not'  only  the 
rights  of  children  who  may  hereafter  be  bom  to  Walter 
Oilson  Birdsall,  but  also  the  rights  of  issue  of  the  plaintiffs 
and  their  brothers  and  sisters  who  may  now  be  living  or 
may  hereafter  be  bom  to  share  in  the  remainder  in  the 
event  that  any  of  the  living  children  should  die  before  the 
termination  of  the  life  estate. 

The  lower  court  correctly  held  that  the  facts  set  up 
in  the  answer  constitute  a  defense  to  plaintiffs*  petition, 
and  its  judgment  is  therefore — Affirmed. 
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Louise   Boekemieb,    Appellant,    V.    William   Boekemieb 

and  Others. 

Wills:  construction:  life  estates.  In  the  construction  of  a  will 
the  court  will  give  effect  as  far  as  possible  to  every  part  of 
the  instrument  for  the  purpose  of  carrying  out  the  evident  intent 
of  the  testator.  By  one  paragraph  of  the  will  in  the  instant 
case  the  testator  gave  his  wife  all  his  property  of  which  he 
might  die  seised,  and  provided  in  subsequent  paragraphs  that  after 
her  death  certain  children  should  receive  legacies,  the  residue 
to  be  divided  equally  between  his  children.  Held,  that  the  wife 
took  only  a  life  estate. 

Appeal  from  Floyd  District  Court. — JLon.  Joseph  J. 

Clabk,  Judge. 

Tuesday,  Novembeb  19,  1912. 

The  facts  are  stated  in  the  opinion. — Affirmed, 

Wm.  H.  Salisbury,  for  appellant. 

/.  C.  Campbell,  for  appellees. 

Shebwin,  J. — This  action  is  in  equity  to  quiet  the 
title  to  certain  real  estate,  and  to  establish  the  ownership 
of  certain  personal  property,  all  of  which  belonged  to 
Christian  Boekemeier  at  the  time  of  his  death.  The  plain- 
tiff is  the  widow  of  said  deceased  Boekemeier  and  she  bases 
her  claim  to  title  to  the  real  estate  and  to  ownership  of  the 
personal  property  on  the  will  of  her  deceased  husband. 
Omitting  the  parts  of  the  will  not  material,  the  remaining 
paragraphs  are  as  follows: 

I  will,  devise  and  bequeath  to  my  beloved  wife,  Louise 
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Boekemeier,  all  my  property  of  every  kind  and  nature  of 
which  I  may  die  seized,  personal  as  well  as  real  estate, 
and  wherever  located. 

After  the  death  of  my  said  wife,  I  will,  devise  and 
bequeath  to  my  daughter,  Martha  Boekemeier,  the  sum 
of  one  thousand  dollars  ($1,000.00). 

After  the  death  of  my  said  wife,  I  will,  devise  and 
bequeath  to  my  daughter,  Maria  Achenbach,  nee  Boeke- 
meier, the  sum  of  three  hundred  dollars  ($300.00). 

After  the  death  of  my  said  wife,  I  order  that  the  sum 
of  two  hundred  dollars  ($200.00)  be  deposited  with  the 
Kiverside  Cemetery  Association  of  Charles  City,  Iowa,  for 
the  purpose  that  the  annual  interest  thereon  shall  be  applied 
to  the  taking  care  of  our  family  graves  in  Charles  City, 
Iowa. 

The  rest  and  residue  of  all  my  said  property  I  will, 
devise  and  bequeath  to  my  eight  children  share  and  share 
alike. 

I  hereby  appoint  my  said  wife,  Louise  Boekemeier,  to 
be  the  executrix  of  this  my  last  will  and  testament,  and 
after  my  wife's  death  I  appoint  my  youngest  child,  Maria 
Achenbach,  nee  Boekemeier,  to  be  the  executrix  of  the 
residue  of  my  property,  and  I  order  that  both  the  parties 
named  as  executrixs  herein  shall  not  be  obliged  to  give 
any  bonds  as  such. 

The  appellant  claims  that  all  of  the  property,  both 
real  and  personal,  owned  by  her  husband  at  the  time  of 
his  death,  was  bequeathed  to  her  by  the  second  paragraph 
of  the  will,  the  real  estate  in  fee  simple  and  the  personal 
property  absolutely.  The  appellees  contend  that  the  sub- 
sequent paragraphs  of  the  will  are  entitled  to  the  same 
consideration  that  is  given  to  the  second  paragraph, 
and  that  from  the  entire  instrument  it  is  clear  that 
the  deceased  intended  to  give  to  his  widow  only  a 
life  estate  in  both  the  real  and  personal  property  with 
the  remainder  to  them.  The  pleadings  of  the  respective 
parties  presented  this  question  alone,  and  it  was  decided 
by  the  district  court  on  such  pleadings.  While  the  second 
paragraph   of  the   will   does  not,   in   express   terms,   give 
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power  of  disposition,  if  the  paragraph  stood  alone,  it  would 
undoubtedly  pass  an  absolute  estate  in  all  of  the  property 
left  by  deceased.  But  was  this  the  intention  of  the  tes* 
tator?  If  it  was  his  intention,  as  disclosed  by  the  entire 
instrument,  then  plaintiffs  contention  is  right  If,  on  the 
other  hand,  it  is  manifest  from  a  consideration  of  the 
instrument  as  a  whole  that  it  was  not  testator's  intention 
to  give  his  widow  an  absolute  estate,  but  that  it  was  his 
intention  to  give  her  a  life  estate  only  with  remainder  to 
his  children,  the  judgment  of  the  district  court  should  be 
affirmed. 

The  second  paragraph  of  this  will  is  somewhat  pecu- 
liar in  this  respect  It  gives  no  express  power  of  disposi- 
tion, nor  does  it  expressly  refer  to  the  use  that  the  devisee 
may  make,  thereof,  and  in  this  respect  it  is  unlike  many 
wills  that  we  have  heretofore  considered  and  given  effect 
to  such  provisions  in  determining  the  real  intent  of  the 
testator.  The  failure  to  refer  to  these  matters  in  said  para- 
graph may  rightly  be  given  weight  in  connection  with  the 
other  and  subsequent  paragraphs  in  arriving  at  the  tes- 
tator's intention  as  to  what  estate  plaintiff  should  take. 
Every  other  paragraph  of  the  will  is  just  as  concise,  cer- 
tain, and  direct  as  the  second.  The  third,  fourth,  and  fifth 
make  certain  positive  bequests  of  such  part  of  the  estate 
as  shall  remain  after  the  death  of  the  wife,  and  the  sixth 
just  as  positively  and  certainly  gives  the  "rest  and  residue 
of  all"  of  testator's  property  to  his  eight  children,  "share 
and  share  alike."  Kor  do  these  paragraphs  stand  alone  in 
pointing  to  the  intention  of  the  testator,  for  the  seventh, 
which  names  the  persons  who  shall  carry  out  the  various 
provisions  of  the  will,  clearly  indicates  that  the  wife's 
interest  in  the  estate  was  to  cease  with  her  death.  'Aside 
from  the  second  paragraph,  there  can  not  be  found  in  the 
entire  instrument  any  language  from  which  an  inference 
can  justly  be  drawn  that  the  second  paragraph  was  intended 
to  create  a  fee  in  the  plaintiff.     The  language  used  in  the 
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subsequent  paragraphs  is  direct  and  positive,  and  not  a 
precatory  word  can  be  found  therein.  Nor  is  there  any 
language  in  the  subsequent  paragraphs  of  the  will  enlarging 
or  adding  to  the  naked  devise  in  the  second,  as  has  been 
found  in  many  cases.  Where  none  of  the  foregoing  quali- 
fications are  present,  the  later  clauses  or  paragraphs  of  a 
will  are  entitled  to  at  least  as  much  consideration  and 
weight  as  the  paragraphs  preceding  them,  and,  where  all 
paragraphs  may  be  given  effect  without  doing  violence  to 
the  intent  of  the  testator,  it  is  the  rule  that  such  must  be 
the  construction.  In  order  to  sustain  the  appellant's  con- 
tention, it  would  be  necessary  to  entirely  disregard  and 
nullify  paragraphs  3,  4,  5,  and  6,  and  to  partially  nullify 
paragraph  7,  where  executors  are  provided  for. 

By  construing  the  entire  will  as  giving  to  the  plaintiff 
a  life  estate  only,  every  part  thereof  is  given  effect,  and 
the  evident  intention  of  the  testator  is  carried  out,  and 
that  is  what  the  law  demands.  A  general  discussion  and 
review  of  our  cases  would  be  of  no  benefit  to  any  one,  for 
this  has  been  done  time  and  again.  This  case  is  ruled  by 
the  following  decisions:  Hoefiiger  v.  Hoefliger,  132  Iowa, 
575;  Jordan  v.  Hinkle,  111' Iowa,  43;  Wheeler  v.  Long, 
128  Iowa,  643;  Pool  v.  Napier,  145  Iowa,  699;  Jordon 
V.  Woodin,  93  Iowa,  453;  Stivers  v.  Gardner,  88  Iowa, 
307;  litnas  v.  Neidt,  101  Iowa,  348;  Law  v.  Douglass, 
107  Iowa,  606. 

The  judgment  of  the  district  court  should  be,  and  it 
is — Affirmed. 


W.  M.  Healy,  Appellant,  v.  Chris  Hohn",  Mrs.   Chris 
HoHN,  BuTLBB  &  Rhodes  et  al..  Appellees. 

Specific  performance.    Specific  performance  of  a  contract  is  a  mat- 

1  ter  of  equity  rather  than  strict  right. 

Contracts:    parol  evidence:  variance.    A  condition  precedent  to  the 

2  effectiveness  of  a  contract,  which  does  not  go  to  its  terms  but 
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to  the  question  of  whether  there  was  in  fact  a  completed  agree- 
ment, may  be  shown  by  parol. 

Sam^:    specific  pebformance:   condition  precedent.    Where  a  con- 

3  tract  to  convey  real  estate  was  signed  in  triplicate  by  the  hus- 
band alone,  with  the  understanding  that  the  wife  was  to  sign 
one  copy  and  when  this  was  done  the  papers  were  to  be  ex- 
changed, her  signature  was  a  condition  precedent  to  the  con- 
summation of  the  contract,  without  which  specific  performance 
will  not  be  decreed. 

Same:    appeal:  review.    On  an  issue  of  specific  performance  which 

4  is  close  in  its  facts  some  weight  will  be  given  the  finding  of 
the  trial  court,  although  the  action  is  triable   anew  on  appeal. 

Same:     specific  performance.     Where  the  contract  to  convey  land, 

5  all  subject  to  a  mortgage  and  including  the  homestead,  was  not 
signed  'by  the  wife  and  upon  request  she  refused  to  sign  the 
same,  and  subsequently  the  land  was  sold  to  others  who  purchased 
in  good  faith,  specific  performance  of  the  contract  was  properly 
refused  on  the  ground  that  it  might  be  detrimental  to  the  interests 
of  the  wife  and  lead  her  into  litigation. 

Appeal  from  Webster  District  Court. — Hon.   C.  G.  Lee, 

Judge. 

Tuesday,  November  19,  1912. 

Suit  in  equity  for  the  specific  performance  bi  a  con- 
tract to  convey  real  estate.  The  trial  court,  upon  issues 
duly  joined,  heard  the  case  upon  its  merits  and  rendered 
a  decree  dismissing  plaintiff's  petition.  Plaintiff  appeals. 
— Affirmed. 

Robert  Healy,  B,  B.  Bumquist,  and  A.  N.  Botsford, 
for  appellant. 

Mitchell  &  Fitzpatrick,  for  appellees. 

Deemer,  J. — The  suit  is  upon  an  alleged  contract 
in  words  ^nd  figures  as  follows: 

This  contract,  made  and  entered  into  on  the  25th  day 
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of  January^  A.  D.  1910,  by  and  between  Chris  Hohn  and 
Emma  Hohn  of  Webster  county,  Iowa,  parties  of  the  first 
part,  and  L.  W.  Schaffner  and  W.  M.  Healy  of  Webster 
coimty,  Iowa,  parties  of  the  second  part,  witnesseth:  That 
for  and  in  consideration  of  the  agreements  and  covenants 
therein  contained  and  set  forth  in  this  contract,  the  parties 
of  the  first  part  hereby  agree  to  sell  and  to  convey  to  the 
parties  of  the  second  part,  and  the  parties  of  the  second 
part  agree  to  buy,  the  east  one-half  of  the  northeast  quarter 
(K  y^  N.  E.  1/4)  of  section  13,  township  89,  range  29, 
Webster  county,  Iowa,  for  and  at  the  agreed  consideration 
of  the  sum  of  $9,900,  which  sum  is  to  be  paid  in  the  fol- 
lowing manner:  The  sum  of  $100.00  to  be  paid  on  the 
signing  of  this  contract.  The  sum  of  $1,900  to  be  paid  on 
or  before  March  1,  1910,  and  a  note  signed  by  the  parties 
of  the  second  part,  payable  on  or  before  March  1,  1913, 
drawing  6  per  cent  interest,  for  the  sum  of  $3,900.  The 
parties  of  the  second  part  buy  said  above  described  premises 
subject  to  a  mortgage  of  $4,000,  which  they  assume  and 
agree  to  pay.  It  is  further  agreed  by  the  parties  hereto  that 
the  parties  of  the  first  part  are  to  pay  and  discharge  all 
liens,  incumbrances,  taxes,  and  interests  that  are  due  and 
payable  March  1,  1910,  due  and  levied  against  the  above 
described  land,  with  the  exception  of  the  above  mentioned 
mortgage  of  $4,000.  It  is  further  agreed  by  the  parties 
hereto  that  the  parties  of  the  first  part  are  to  deliver  to 
the  parties  of  the  second  part  on  or  before  March  1,  1910, 
a  warranty  deed  and  an  abstract  of  title  showing  good  and 
merchantable  title  in  the  party  of  the  first  part.  [Signed] 
L.  W.  Schaffner.     W.  M.  Healy.     Chris  Hohn. 

While  the  signature  of  defendant  Christ  Hohn  is  not 
denied,  he  alleges  that  the  contract  never  became  valid  and 
binding  because  of  a  condition  to  the  effect  that  it  should 
not  become  effective  until  his  wife  signed  the  same,  and  this 
she  refused  to  do.  He  also  alleges  that  the  contract  was 
conditional  upon  his  becoming  satisfied  with  the  suiBSciency 
of  the  unsecured  notes  of  the  purchasers,  and  that  upon 
inquiry  he  found  this  sort  of  security  was  unsatisfactory, 
and  that  he  refused  to  complete  the  contract.  Another  part 
of  his  pleading  was  to  the  effect  that  the  purchasers  repre- 
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sented  that  the  contract  would  not  he  -binding  until  his  wife 
signed^  and  that  he  signed  the  same  with  this  understand- 
ing and  in  reliance  upon  the  statements  made  him^  and 
that  there  never  -^yas  any  meeting  of  the  minds  upon  the 
contract,  and  that  it  never  became  binding.  Mrs.  Hohn 
was  made  a  party  to  the  action,  and  she  pleaded  that  the 
subject  matter  of  the  contract  was  her  homestead ;  that  she 
did  not  sign  the  contract;  and  that  it  was  of  no  validity. 
She  also  pleaded  that  the  property  was  incumbered  by 
mortgage  in  the  sum  of  $4,000,  and  that  this  mortgage 
should  be  paid  out  of  the  forty  acres  of  land  not  included 
in  the  homestead,  and  that  her  rights  should  be  protected. 
In  this  plea  her  husband  joined,  and  he  also  pleaded  the 
invalidity  of  the  contract  because  of  the  homestead  char- 
acter of  the  land.  The  other  defendants,  although  pur- 
chasers of  the  land,  claim  no  rights  save  those  possessed 
by  their  grantors.  Such  were  the  issues  on  which  the  case 
was  tried,  and  the  court  below  found  that  there  never  was 
a  completed  contract  between  the  parties. 

By  this  appeal  that  finding  is  challenged;  and  it  is 
also  claimed  that  plaintiff  is  entitled  to  specific  perform- 
ance of  the  contract,  in  so  far  as  the  nonhomestea^d  forty 
acres  is  concerned,  with  proper  abatement  from  the  pur- 
chase price  to  protect  the  plaintiff,  and,  as  we  understand 
it,  plaintiff  is  willing  to  have  the  $4,000  made  a  special 
lien  upon  this  forty.  Plaintiff's  chief  reliance,  so  far 
as  the  law  is  concerned,  is  upon  Venator  v.  Swenson,  100 
Iowa,  295;  Townsend  v.  Blanchard,  117  Iowa,  36;  Don- 
aldson V.  Smith,  122  Iowa,  388;  Bradford  v.  Smith,  123 
Iowa,  41,  and  other  like  cases. 

But  the  issues  also  raise  the  question  as  to  whether 

there  ever  was  a  completed  contract,  and,  if  so,  whether 

J  Specific  ^^  ^^^  *  court  of  equity  should  Specifically 

pebfoemakce:    enforce  the  same;  specific  performance  being, 

in  its  last  analysis,   a  matter  of  equity  rather   than  of 
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strict  right  M alloy  v*  Foley,  155  Iowa,  447;  Findley 
V.  Koch,  126  Iowa,  131. 

The  primary  and  fundamental  question  in  the  case 
is:     Was  there  a  completed  contract  for  the  sale  of  the 
land?     The  trial  court  found  that  there  was  not,  either 
a.  coifTBACTs:        hecause  the  wife  was  to  sign,  or  Hohn  was 
5CTM:*^iri-      ^^  ^  satisfied  with  the  unsecured  note  for 
*"**'  $3^900,  before  the  contract  was  to  become  ef- 

fective. That  such  conditions  may  be  shown  by  parol  is 
well  settled,  because  they  go  not  to  the  terms  of  the  con- 
tract, but  to  the  vital  question  of  whether  or  not  there  ever 
was  a  contract  between  the  parties.  Cavanaugh  v.  Beer  Co., 
136  Iowa,  236;  Foahier  v.  Fetzer,  154  Iowa,  147;  Iowa 
Loan  Co.  v.  Holler,  119  Iowa,  645;  Venator  v.  Swenson, 
100  Iowa,  295 ;  Oreen  Ridge  Co.  v.  Littlejohn,  141  Iowa, 
221 ;  Sutton  v.  Weber,  127  Iowa,  361. 

Eeduced  to  its  last  analysis,  these  questions  are  of 
fact,  and  plaintiff  comes  to  us  with  a  finding  against  him 
on  one  or  the  other,  or  both,  of  these  propositions.  We 
Same-  specific  ^*^®  cxamiucd  the  rccord  with  care  upon 
TOndit!^"*^**  these  questions  and  conclude  that,  while 
precedent  there  is  a  conflict  in  the  testimony  relating 
thereto,  the  evidence  is  not  such  as  to  justify  us  in  dis- 
regarding the  finding  of  the  trial  court.  It  is  agreed  that 
there  was  talk  about  the  necessity  for  the  wife  signing; 
and  the  scrivener  who  drew  the  contract  (plaintiff  in  the 
case)  evidently  thought  it  was  necessary  for  the  wife  to 
sign,  or  her  signature  was  contemplated,  because  in  draft- 
ing the  conti^act  he  inserted  the  wife^s  name,  after  making 
inquiry  as  to  her  first  name.  This  is  a  strong  circumstance 
in  support  of  defendant's  contention,  and,  although  not 
conclusive,  because,  under  our  law,  it  might  be  enforced 
against  the  husband  without  the  wife's  signature,  is  en- 
titled to  great  weight. 

Agiin,  the  matter  of  the  unsecured  note  for  $3,900 
was  the  subject  of  comment  between  the  parties,  and  dc- 
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fendant  undertook  an  investigation  as  to  whether  such 
paper  was  regarded  as  good  security  by  the  banks,  and, 
finding  that  it  was  not,  concluded  not  to  complete  the 
contract.  However,  he  did  not  give  the  plaintiff  time  or 
opportunity  to  make  satisfactory  terms  in  this  respect; 
and  we  .do  not  think  a  finding  for  defendants  on  this 
ground  alone  could  be  sustained. 

The  proposed  contract  was  executed  in  triplicate,  and 
we  are  satisfied  that  all  parties  understood  that  defendant 
was  to  take  one  copy,  in  order  to  secure  his  wife's  signature, 
and  that  after  this  was  done  they  contemplated  an  exchange 
of  papers,  defendant  to  turn  over  the  copy  upon  which 
he  had  secured  his  wife's  signature,  and  to  receive  from 
plaintiff  the  copy  bearing  the  signatures  of  the  purchasers. 
This  was  never  done,  and  in  our  view  the  trial  court  was 
justified  in  finding  that  this  was  a  condition  precedent  to 
the  full  consummation  of  any  contract.  If  it  was,  then, 
as  the  condition  was  never  performed,  there  was  no  such 
contract  as  a  court  of  equity  would  enforce.  Sheldon  v. 
Crane,  146  Iowa,  461. 

The  trial  court  had  all  the  witnesses  before  him  and 
the   advantage   of   their  personal   presence;    and   upon   an 

4.  Same:  appeal:     issuc  SO  closc  in  its  facts   as  here  appears 
'*^*^*  his    finding    should    be    given    some    weight. 

Schurz  V.  Schurz,  153  Iowa,  187;  Kent  v.  La  Rue,  136 
Iowa,  113;  Bank  v.  Porter,  116  Iowa,  377. 

II.  Aside  from  this,  and  assuming  that  there  was 
a  completed  contract  between  the  parties  signing  the  same, 
we  still  have  the  question  as  to  whether  it  should  be  spe- 

5.  Same:  specific     cifically  enforced.     Forty  acres  of  the  prop- 
performance.      ^^^^  ^^   ^Yie  homestcad   of   Hohu   and   his 

wife.  The  wife  did  not  join  in  the  conveyance;  nor,  so 
far  as  shown,  did  she  ever  promise  to  do  so.  She  is  en- 
titled to  have  her  homestead  protected,  and  if  there  had 
been  no  mortgage  upon  the  land  this  might  be  done,  no 
doubt,  by  a  proper  order.     But  the  sale  was  for  a  gross 
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sum  and  not  by  the  acre,  and  the  entire  land  is  incumbered 
by  mortgage  for  $4,000.  The  wife^s  inchoate  interest  in 
the  nonhomestead  forty  acres  must  also  be  protected,  or, 
at  least,  such  rules  adopted  as  would  protect  her  therein. 
It  is  true  that  all  the  land  has  now  been  sold;  but  this  is 
not  regarded  as  controlling,  for  the  reason  that  these  pur- 
chasers have  no  greater  right  than  their  grantors  here  had, 
and  to  grant  specific  performance  at  this  time  would 
greatly  complicate  the  situation  and  possibly  result  in  harm 
or  misfortune  to  the  wife.  The  sale  of  the  homestead 
forty  acres  to  Butler  and  Rhodes  is  a  complicating  circum- 
stance, which  should  be  considered.  That  sale  may  be 
good,  although  not  good  as  to  the  nonhomestead  forty.  If 
that  result  should  follow,  with  an  outstanding  mortgage 
of  $4,000  on  both  forty-acre  tracts,  there  would  doubtless 
be  further  litigation  between  the  parties  and  considerable 
confusion  in  the  adjustment  of  the  respective  rights  thereof. 
There  is  nothing  to  indicate  want  of  good  faith  in  these 
purchasers.  They  paid  but  little,  if  any,  more  for  the  land 
than  plaintiff  agreed  to  pay,  and  there  is  nothing  to  indi- 
cate that  there  was  any  special  bargain  in  the  land  at  the 
price  which  plaintiff  agreed  to  pay.  Recognizing  the  rule 
that  the  trial  court  is  vested  with  a  discretion  as  to  whether 
or  not  he  will,  under  such  circumstances,  grant  a  decree 
of  specific  performance,  we  feel  constrained  to  hold  that 
the  case  is  not  one  where  we  should  interfere  with  that 
discretion.  It  is  not  enough  to  say,  in  answer  to  this,  that 
the  trial  court  specifically  found  there  was  no  contract  to 
be  enforced.  The  other  finding  necessarily  inhered  in  the 
decree,  and  the  rule  as  to  discretion  may  have  influenced 
the  finding. 

The  case,  as  presented,  is  not  one  which  justifies  our 
interference.     The  decree  must  therefore  be,  and  it  ii 
Affirmed, 
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G.  M.  Babbitt,  Appellant,  v.  Hugh  Cobbigast,  Appellee. 

Intoxicating  liquors:    nuisance:  abatement:  death  of  party.    The 

1  death  of  defendant  will  abate  an  action  to  enjoin  a  liquor  nuisance, 
even  after  an  appeal  has  been  taken. 

Same:     appeal.     Where  notice  of  appeal  was  served  only  on  the 

2  defendant  whom  it  was  claimed  maintained  a  liquor  nuisance, 
the  appellate  court  will  not  save  the  action  as  against  the  prem- 
ises or  the  owner  thereof,  after  the  death  of  such  defendant; 
and  especially  where  the  owner  was  not  named  as  a  defendant 
and  there  was  no  showing  that  notice  was  served  upon  him  or 
that  he  appeared  to  the  action. 

Same:     nuisance:    abatement.    Since  an  action  to  enjoin  a  liquor 

3  nuisance  is  abated  by  the  death  of  defendant,  the  liquor  on  his 
premises  can  not  be  adjudged  a  nuisance  and  condemned,  as 
intent  to  keep  and  sell  the  same  in  violation  of  law  is  an  essen- 
tial element  of  the  nuisance,  which  was  eliminated  by  his  death. 

Appeal  from  Scott  District   Court. — ^Hon.   Wiluam 

TiiEOPiiiLus,  Judge. 

Tuesday,  Noyembbb  19,  1912. 

Suit  in  equity  to  enjoin  Hugh  Oorrigan  from  main- 
taining a  liquor  nuisance.  Corrigan  interposed  a  demurrer 
in  the  court  below,  which  was  sustained.  From  such  ruling 
the  plaintiff  has  appealed. — Appeal  dismissed. 

Oeorge  Cosson,  Attorney-General,  and  Betty  £  Betty, 
for  appellant. 

Isaac  Pertersherger,  Thuenen  £  Shorey,  and  Henry 
Vollmer,  for  appellee. 

V.  M.  Waterman,  amicus  curiae. 
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Evans,  J. — It  is  charged  in  the  petition  that  Corri- 
gan  is  unlawfully  operating  a  saloon  in  the  city  of  Daven- 
port and  that  he  there  sells  and  keeps  for  sale  intoxicating 
liquors  in  violation  of  law.  The  prayer  of  the  petition 
asks  for  an  injunction,  temporary  and  permanent,  and  for 
the  ahatement  of  the  nuisance. 

It  is  now  made  to  appear  that  after  the  appeal  was 

perfected,  and  on  September  12,  1912,  Corrigan  died.    For 

this  reason  the  attorneys  of  record  for  appellee  ask  that  the 

,  action   be    abated    as    af^ainst    Corrigan    and 

1.  Imtoxicating  o  ... 

I;!^y.*?*i.  that  the  appeal  be  dismissed.     A  civil  action 

death™5^**         ^^^  ^^^  ordinarily  abate  by  reason  of  the 
^^"  death  of  the  defendant.     Code,  section  4150. 

On  the  other  hand,  a  criminal  action  does  so  abate,  from 
the  very  nature  of  the  case.  Punishment  can  not  be  im- 
posed upon  a  dead  man,  nor  can  penalties  be  imposed  as 
against  his  estate.  In  the  case  before  us,  the  only  relief 
prayed  is  injunctional  and  penal.  Death  has  enjoined 
Corrigan,  and  neither  this  court  nor  the  lower  court  can 
add  anything  to  such  decree.  From  the  very  nature  of 
the  case,  the  court  has  no  further  power  over  the  defendant, 
either  to  impose  punishment  or  to  adjudge  his  guilt  or 
innocence: 

It  is  urged  by  appellant  that  the  case  should  be  saved 
as  against  the  real  estate  and  the  owner  thereof.  But  such 
question  is  not  before  us.  The  title  of  the  case  in  this 
a.  Same:  court  usmcs  Corrigau  as  sole  defendant.     It 

appeal.  j^g  appear,  however,  from  the  body  of  the 

petition,  that  Elizabeth  Koch  is  the  owner  of  the  premises, 
and  relief  is  prayed  against  her  as  such  owner,  on  the 
ground  that  she  had  knowledge  of  the  violation  of  law  by 
Corrigan.  It  is  not  made  to  appear  whether  she  was  ever 
served  with  notice,  or  whether  she  appeared  in  the  action, 
or  whether  she  was  named  as  a  defendant  in  the  lower 
court.  In  prosecuting  his  appeal  to  this  court,  the  appel- 
lant served  notice  on  Corrigan  alone.     Manifestly,  there- 
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f ore,  there  it  no  other  party  defendant  before  ns.  If  the 
plaintiff  is  entitled  to  proceed  as  against  Elizabeth  Koch, 
notwithstanding  the  death  of  Corrigan,  such  ri^t  can  not 
be  affected  by  an  abatement  of  the  action  or  a  dismissal 
of  the  appeal  as  against  Corrigan. 

It  is  also  urged  by  appellant  that,  notwithstanding 
the  death  of  Corrigan,  he  is  entitled  to  an  order  for  the 
destruction  of  the  intoxicating  liquors  kept  by  Corrigan  on 

said  premiseSy  on  the  ground  that  they  oon- 
ntfiMfice:  stitutc  B  uuisauce  and  should  be  abated  as 

unttnttnt, 

such.  Leaving  out  of  view  for  the  moment 
that  such  an  order  would  be  penal  in  its  nature,  it  yet  re- 
mains that  such  intoxicating  liquors  could  be  adjudged  a 
nuisance  only  in  the  sense  that  they  were  kept  by  Corrigan 
with  intent  to  sell  in  violation  of  law.  So  far  as  the  past 
is  concerned,  the  guilt  of  Corrigan  is  an  essential  element 
of  such  past  nuisance.  If  we  are  precluded  by  his  death 
from  adjudging  bis  guilt,  we  are  likewise  precluded  from 
adjudging  the  nuisance,  which  is  a  mere  incident  to  his 
guilt.  So  far  as  concerns  the  present  and  the  future  of 
such  alleged  nuisance,  there  can  be  none,  without  an  intent 
on  the  part  of  Corrigan  to  keep  and  sell  in  violation  of 
law.  Such  intent  is  an  essential  element  of  the  nuisance, 
and  his  death  has  eliminated  it.  We  reach  the  unavoidable 
conclusion,  therefore,  that  so  far  as  Corrigan  is  concerned, 
and  to  that  extent,  his  death  abates  the  prosecution,  and 
that  the  courts  have  no  further  power  of  punishment  over 
him.  Our  process  can  not  reach  him.  See  Williams  v. 
Williams,  116  Iowa,  520;  Dovbet  v,  Riggs  (Iowa),  112 
N.  W.,  242 ;  Davis  v.  Boyer,  122  Iowa,  132. 

For  the  reasons  indicated,  it  is  clear  to  us  that  the 
appeal  should  be  dismissed;  and  it  is  so  ordered. — 
Dismissed' 


w 
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LOBBTTA  WOBBALL   V.    Des    MoINES    ReTAIL    GbOCEBS' 

AssooiATioNy  Appellant 

Former  adjudicatton:    submission  of  issue.    In  this  action  for  the 

1  wrongful  levy  of  an  execution  on  exempt  property,  the  defendant 
pleaded  an  adjudication  of  the  question  of  exemption,  relying 
upon  a  judgment  rendered  by  a  justice  of  the  peace.  The  evi- 
dence tended  to  show  that  the  cause  before  the  justice  was  con- 
tinued by  agreement  of  parties,  when  judgment  was  entered. 
Held,  that  the  issue  of  adjudication  was  in  the  case  and  that 
the  court  erred  in  refusing  to  submit  it  to  the  jury  by  proper 
instructions. 

Justice  of  the  peace:    judgments:   conclusiveness.    The  judgment 

2  of  a  justice  of  the  peace  is  as  conclusive  upon  the  parties,  con- 
cerning alf  matters  adjudicated,  as  that  of  any  other  court;  and 
where  a  judgment  was  entered  at  an  adjourned  date  agreed 
upon  by  the  parties,  even  though  beyond  the  statutory  period 
for  judgment  without  consent,  it  is  binding  upon  the  parties, 
and  they  are  as  effectively  estopped  thereby  as  if  entered  in  any 
other  court. 

Damages:    evidence:    market  value.    Where  it  is  shown  that  there 

3  was  a  regular  and  well  established  market  for  secondhand  goods, 
the  measure  of  damages  for  the  wrongful  taking  of  the  same 
was  the  retail  value  of  the  goods  in  the  market  and  not  their 
actual  value;  for  as  a  general  rule  actual  value  can  not  be  shown, 
until  it  is  made  to  appear  that  there  was  no  market  value. 
Weaver,  J.,  dissenting  in  part. 

Appeal  from  Polk  District  Court. — Hon.  Hugh  Bbennan, 
X  Judge. 

Tuesday,  Novembee  19,  1912. 

Suit  to  recover  damages  for  the  wrongful  levy  of  an 
execution  on  exempt  personal  property.  There  was  a  ver- 
dict and  judgment  for  the  plaintiff.  The  defendant  appeals. 
— Reversed. 

Vou  157  Ia.— 25« 
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Oraham  &  Graham,  for  appellant. 

J.  L,  WUmer,  for  appellee. 

Sherwin,  J. — The  defendant  had  a  judgment  against 
the  plaintiff  and  her  divorced  husband,  and  caused  the 
issuance  of  an  execution  and  a  levy  thereunder  on  house- 
hold goods  in  the  possession  of  the  plaintiff.  Shortly  after 
the  levy  made  by  the  defendant,  Chase  &  Co.,  of  Des 
Moines,  caused  a  second  levy  on  the  same  goods;  process 
in  both  of  these  cases  having  issued  from  the  same  justice 
court  in  Des  Moines.  After  both  levies  had  been  made,  the 
plaintiff  herein,  Mrs.  Worrall,  served  notice  that  she  claimed 
all  of  said  property  as  exempt  t.o  her.  This  was  denied 
by  both  the  defendant  and  Chase  &  Co.  Issue  was  joined 
on  the  question  of  exemption  before  F.  A.  Cope,  the  justice 
of  the  peace,  before  whom  the  case  was  pending.  A  trial 
was  had  on  the  merits,  and  it  was  foimd  that  the  goods 
levied  on  were  not  exempt  to  Mrs.  Worrall.  No  appeal 
was  ever  taken  from  said  judgment.  The  trial  on  the 
question  of  exemption  was  completed  September  18,  1908, 
and  the  justice  took  the  matter  under  advisement  and  con- 
tinued the  case  until  September  21,  1908.  On  the  21st 
of  September,  the  case  was  again  continued  for  a  period  of 
three  days,  and  judgment  was  finally  entered  by  the  justice 
on  the  24th  day  of  September.  Thereafter  the  plaintiff 
herein,  Mrs.  Worrall,  brought  an  action  in  equity  against 
Chase  &  Co.,  asking  that  they  be  restrained  from  enforcing 
their  judgment  against  her.  That  case  finally  reached  this 
court,  and  we  held  therein  that  the  judgment  obtained  by 
Chase  &  Co.  against  Mrs.  Worrall  was  void  for  want  of 
jurisdiction  in  the  justice  to  render  it  six  days  after  the 
cause  had  been  submitted  to  him  for  final  action.  Worrall 
V.  Chase  &  Co.,  144  Iowa,  665. 

I.  In  the  case  now  before  us,  the  defendant  pleaded 
former  adjudication  as  to  the  question*  of  exemption,  rely- 
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ing  upon  the  judgment  rendered  by  the  justice  of  the  peace 
X.  FoiMXK  ^^  *^®  proceedings  to  which  we  have  already 

roffiiS^n***'    referred.      There    was    evidence    tending   to 
''  ^-°-  show  that  the  continuance  of  the  case  be. 

fore  the  justice  from  the  21st  to  the  24th  of  September 
was  by  mutual  consent,  and  the  defendant  asked  an  in- 
struction to  the  effect  that  if  such  continuance  was  agreed 
upon  by  Mrs.  Worrall  and  this  defendant,  and  that  judg- 
ment was  on  said  day  rendered  against  the  claim  of  Mrs. 
Worrall,  it  would  constitute  an  adjudication  of  the  exemp- 
tion rights  of  Mrs.  Worrall.  This  instruction  was  refused, 
and  the  court  did  not  instruct  on  the  question  of  a  previous 
adjudication.  This  instruction,  or  a  similar  one,  should 
have  been  given.  The  issue  of  former  adjudication  was 
before  the  court,  and  there  was  evidence  tending  to  show 
that  there  had  been  an  adjudication,  so  far  as  this  defend- 
ant is  concerned,  in  the  trial  before  the  justice. 

The  judgment  of  a  justice  of  the  peace  is   as  con-. 

elusive  on  the  parties  as  is  the  judgment  of  any  other  court* 

a  TusTicK  OF         Central  Iowa  By.  Co.  v.  Pier  sol,  65  Iowa, 

JudpJlrats*        ^98.     And  a  judgment  of  a  court  of  juris- 

conciu.ivcnes3.    jj^^j^^^   j^   couclusivc    as    to   all   poiuts    and 

questions  adjudicated.  Beh  v.  Bay,  127  Iowa,  246;  Rey- 
nolds V.  Lyon  County,  121  Iowa,  733. 

We  entertain  no  doubt  as  to  the  jurisdiction  of  the 
justice  to  render  judgment  on  the  24th  day  of  September, 
if,  as  a  matter  of  fact,  the  parties  to  the  action  consented 
to  a  continuance  to  that  time.  It  is  only  where  the  decision 
is  delayed  beyond  the  statutory  period  for  judgment,  with- 
out the  consent  of  the  parties,  that  the  justice  loses  juris- 
diction to  render  a  valid  judgment.  See  Iowa  Union 
Telephone  Co.  v.  Boyland,  86  Iowa,  90.  We  think  it  a 
general  rule  that  parties  to  an  action  in  a  justice  court 
are  bound  and  estopped  by  their  stipulation  as  effectively 
as  they  are  in  any  other  court.  The  statute  (Code,  sec- 
tion 4622)  requiring  judgment  to  be  entered  within  three 
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days  after  the  cause  is  submitted  to  the  justice  for  final 
action  is  undoubtedly  intended  for  the  protection  of  liti- 
gants, and  may  be  waived  without  the  loss  of  jurisdiction 
by  the  justice. 

II.  The  defendant  offered  evidence  tending  to  show 
that  there  was  a  regular  and  well  established  market  for 
secondhand  furniture  in  Des  Moines,  and  a  well  estab- 
3.  Damages:  lishcd  market  pricc  therefor.     On  the  other 

Sa?k«*'  hand,    the    plaintiff   was    allowed   to    prove, 

^**"*'  over  defendant's  objections,  the  actual  value 

of  said  goods.  The  defendant  asked  an  instruction  to  the 
effect  that,  if  it  was  foimd  that  there  was  in  Des  Moines 
at  the  time  of  the  levy  an  established  secondhand  retail 
market  for  used  furniture,  then  the  proper  measure  of 
plaintiff's  damages  would  be  the  secondhand  retail  value 
of  the  furniture  taken.  We  think  the  instruction  ^should 
have  been  given.  It  is  the  general  rule  that  the  value  of 
property  is  to  be  established  by  evidence  of  what  it  is 
worth  in  the  market.  Scott  v.  Security  F,  Ins.  Co,,  98 
Iowa,  67;  Bead  v.  State  Ins.  Co.,  103  Iowa,  307. 

Before  the  actual  value  can  be  shown,  it  must  appear 
that  there  is  no  market  value.  Lundvick  v.  Ins.  Co.,  128 
Iowa,  376;  Houghtaling  v.  Chicago  0.  W.  By.  Co.,  117 
Iowa,  540.  That  there  may  be  as  certain  a  market  value 
for  secondhand  goods  as  for  new  goods  is  quite  possible, 
and,  where  such  is  the  case,  such  value  should  govern. 

Other  errors  are  presented,  but  they  need  not  be.  dis- 
cussed in  view  of  our  reversal  on  the  points  indicated. 
Judgment — Beversed. 

Weaver,  J. — I  concur  in  the  conclusion  announced 
and  in  the  argument  of  the  foregoing  opinion  except  in  so 
far  as  it  is  expressed  in  the  second  paragraph.  I  do  not 
agree  in  its  holding  upon  the  measure  of  damages. 
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J.  R.   Owens,  Appellee,  v.   Norwood  White  Coal 

Company,  Appellant 

Master  and  servant:     negligence:    assumption  of  risk:    evidence. 

1  In  this  action  for  injuries  to  a  coal  miner,  caused  by  the  fall  of 
slate,  the  evidence  is  considered  insufficient  by  a  majority  of  the 
court  to  show  actionable  negligence  on  the  part  of  defendant, 
«ither  in  failing  to  furnish  plaintiff  with  a  safe  place  to  work, 
or  in  failing  to  warn  him  of  the  danger;  and  also  that  it  is 
sufficient  to  show  an  assumption  of  the  risk;  while  a  minority 
of  the  court  think  it  was  such  as  to  require  submission  of  these 
issues.  The  case  is  determined,  however,  on  the  validity  of  a 
prior  settlement  with  plaintiff. 

Same:     settlement  and  release:    fraud:    mental  capacity:    evi- 

2  dence:  instruction.  In  this  action  for  personal  injuries  de- 
fended on  the  ground  of  settlement,  release  and  full  satisfac- 
tion of  all  claims,  the  evidence  is  reviewed  at  length  and  it  is, 
Held,  that  plaintiff  was  mentally  competent  to  understand  and 
realize  the  nature  and  effect  of  the  settlement  and  release  exe- 
cuted by  him,  and  in  the  opinion  of  the  majority  of  the  court 
there  was  not  sufficient  evidence  to  take  the  case  to  the  jury 
on  the  question  of  fraudulent  representations  of  defendant's  agent, 
as  to  what  the  plaintiffs  physician  told  him  regarding  the  prob- 
able duration  of  his  inability  to  work;  and  that  the  court  erred 
in  its  instructions  authorizing  the  jury  to  disregard  the  release 
and  settlement,  if  it  found  that  plaintiff  did  not  have  sufficient 
mental  capacity  to  understand  the  nature  and  effect  of  the  same, 
as  there  was  no  evidence  in  support  thereof. 

Same:     compromise  and  settlement.     The  law   favors  the  settle- 

3  ment  of  controversies,  even  with  injured  and  necessitous  per- 
sons, if  fairly  and  under  standingly  made,  and  especially  where 
the  claim  is  of  a  doubtful  character,  although  it  will  scrutinize 
the  same  for  the  purpose  of  detecting  fraud  and  wrong. 

Same.     When  an  injured  person  has  fairly  and  knowingly  settled 

4  the  damages  resulting  from  the  negligence  of  another,  the  courts 
will  not  interfere  simply  because  he  was  mistaken  in  the  nature 
or  extent  of  his  injuries. 

Appeal  from  Polk  District  Court. — ^Hon.  Hugh  Bbennan, 

Judge. 
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Tuesday,  November  19,  1912. 

Action  at  law  to  recover  damages  for  personal  injury. 
There  was  a  verdict  and  judgment  for  plaintiff,  and  de- 
fendant appeals. — Reversed^ 

Ouemsey,  Parker  &  Miller,  for  appellant. 

/.  L.  Gillespie  and  Bannister  &  Cox,  for  appellee. 

Deemer,  J. — On  August  5,  1908,  the  defendant  was, 
and  for  some  time  had  been,  operating  a  coal  mine  in 
Polk  county,  and  plaintiff  was  engaged  in  its  service.  He 
was  a  miner  of  experience,  and  at  the  time  in  question 
was  principally  engaged  in  attending  the  pumps  of  the 
mine,  but  at  intervals,  when  his  attention  was  not  thus 
required,  he  assisted  in  other  work  when  called  upon  so 
to  do,  and  at  the  time  of  the  injury  of  which  he  complains 
he  had  gone  to  the  assistance  of  one  Grange,  who  was  the 
timberman  in  charge  of  a  mine  entry  spoken  of  by  the 
witness  as  "17."  Plaintiff  had  some  experience  as  a  tim- 
berman, and  was  acquainted  with  the  manner  in  which  mine 
entries  in  that  neighborhood  were  constructed  and  main- 
tained. It  was  the  duty  of  Grange  to  inspect  this  Qntry 
every  day,  and  especially  those  parts  of  the  roof  and  walls 
not  protected  by  timbers  placed  for  that  purpose.  As  the 
entry  was  driven  further  into  the  mine,  the  timbering,  so 
far  as  any  was  thought  to  be  necessary,  was  advanced  ac- 
cordingly for  the  purpose  of  maintaining  a  passage  or  road- 
way between  the  hoisting  shaft  and  the  places  where  coal 
was  being  excavated.  As  the  excavation  of  the  entry  was 
pushed  forward  into  the  mine,  the  track  on  which  coal 
cars  were  operated  was  also,  extended,  keeping  the  end  of 
the  track,  a  short  distance  behind  the  face  of  the  coal. 
Between  the  end  of  the  track  and  the  face  of  the  coal  the 
roof  and  walls  of  the  entry  were  left  to  the  inspection 
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and  care  of  the  miner  or  miners  working  at  that  point; 
but,  80  far  as  the  entry  was  completed  and  track  laid,  it 
was  the  duty  of  the  timberman  in  charge  to  look  after  the 
safety  of  the  passage.  Wherever  the  condition  or  charactei^ 
,  of  the  roof  of  the  entry  appeared  to  demand  it,  protection 
against  danger  from  falling  rock  and  slate  was  usually  pro- 
vided by  setting  up  posts  on  which  cross  timbers  and  logs 
were^  placed.  The  existence  of  a  defective  roof  from 
which  a  fall  is  liable  to  occur  may  sometimes  be  discovered 
upon  visual  inspection,  and,  when  more  obscure,  may  ordi- 
narily be  detected  by  tapping  or  sounding  with  a  hammer 
or  pick.  This  entry  was  being  extended  to  the  east,  and 
from  its  side  at  intervals  were  turned  or  opened  rooms 
from  which  miners  dug  coal  which  was  loaded  upon  the 
cars  and  hauled  through  the  entry  to  the  shaft.  I^earest 
the  east  or  working  end  of  the  entry  was  room  known  as 
"No.  7,"  which  was  worked  by  one  Murray,  and  about 
thirty  feet  farther  westward  was  room  "No.  6,"  worked  by 
one  Owens,  not  the  plaintiflF.  'Prior  to  August  4,  1908,  the 
work  of  timbering  the  entry  had  been  carried  forward  to  a 
point  about  halfway  between  the  openings  into  rooms  6 
and  7.  From  this  place  the  roof  was  left  unsup- 
ported to  a  point  thirty  or  forty  feet  east  of  "No.  7,"  from 
which  point  Grange,  the  timberman,  having  called  plaintiff 
to  his  assistance,  began  to  set  another  series  of  supports. 
For  this  purpose  they  brought  in  timbers  on  a  coal  car, 
and  under  the  direction  of  Grange,  they  had  begun  to  un- 
load them  immediately  east  of  the  switch  at  the  turn  of 
No.  7,  when  a  large  mass  of  slate  fell  from  the  junction 
of  the  roof  with  the  rib  or  wall  of  the  entry,  and  plaintiff 
was  caught  in  the  fall  and  severely  injured.  He  charges 
that  his  injury  was  occasioned  by  the  negligence  of  the 
defendant  in  failing  to  provide  him  a  reasonably  safe  place 
to  work,  and  in  failing  to  properly  timber  the  entry,  and 
that  defendant,  though  having  knowledge  of  the  dangerous 
condition  of  the  entry  at  that  place,  failed  to  warn  the  plain- 
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tiff  thereof.  The  defendant  denies  the  allied  negligence 
on  its  part,  alleges  that  plaintiff  himself  was  guilty  of 
negligence  contributing  to  his  own  injury,  and  that  he 
assumed  the  risk  of  the  conditions  of  the  mine  at  the  place 
in  question,  and  is  therefore  not  entitled  to  recover  dam-^ 
ages.  Defendant  further  pleaded  that,  after  plaintiff's 
injury  and  before  this  action  was  begun,  the  parties  had 
an  accounting  and  settlement,  the  result  of  which  was  that 
defendant  undertook  to  pay,  and  did  pay  to,  the  plaintiff 
or  for  his  use  the  sum  of  $136,  and  that  he  agreed  to 
accept,  and  did,  in  fact,  accept  and  receive,  the  same  in 
full  payment,  settlement,  satisfaction,  and  discharge  of  all 
his  demands  and  rights  of  action  on  account  of  defendant's 
alleged  negligence,  and  did  then  and  there,  in  writing  re- 
lease the  defendant  from  all  further  liability  on  account 
thereof.  Replying  to  said  plea  of  settlement,  plaintiff 
admits  the  execution  and  delivery  of  the  written  acknowl- 
edgment of  satisfaction  set  up  by  the  defendant,  but  says 
the  same  was  procured  from  him  by  fraud  and  misrepre- 
sentation, and  he  is  therefore  not  precluded  or  estopped 
thereby. 

I.  In  view  of  our  final  conclusion  in  the  matter,  wo 
need  only  say,  with  reference  to  the  merits  of  the  case,  that 
there  are  grave  doubts  about  there  being  any  showing  of 

actionable  negligence.  The  majority  of  the 
suvant:  neg-  court  are  inclined  to  think  there  was  no 
•umption  of       such  showing  of  negligence  on  the  part  of 

the  defendant  as  to  take  the  case  to  the  jury, 
and  are  also  inclined  to  the  opinion  that  the  plaintiff 
assumed  the  risks  and  hazards  of  which  he  complains.  Part 
of  the  work  which  he  was  employed  to  do  was  to  assist 
in  timbering  the  mine,  and  this  he  was  engaged  in  when 
injured.  A  minority  of  the  court  think  that  these  were 
jury  questions  and  should  have  been  submitted  as  such. 
We  refer  to  the  matter  now  for  the  purpose  of  showing  that 
in  any  event  there  has  always  been  doubt  of  defendant's 
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liability  and  of  plaintiff's  right  to  a  verdict  on  the  testi- 
mony, aside  from  the  question  upon  which  the  case  turns. 
This  much  in  preparation  for  the  controlling  proposition 
in  the  case  which  we  shall  now  consider. 

II.  On  the  28th  day  of  August,  1908,  something 
more  than  four  weeks  after  the  accident,  plaintiff  made  a 
settlement  with  the  defendant  and  executed  to  it  the  follow- 
ing receipt  and  release: 

Form  373,  2  M,  607. 

I,  J.  R.  Owens,  hereby  admit  and  acknowledge  that 
there  has  been  paid  to  me  in  hand  this  day  by  Norwood 
White  Coal  Company  the  sum  of  one  hundred  thirty-six 
and  60/100  dollars  in  full  settlement,  accord  and  satisfac- 
tion of  any  and  all  claims  or  demands  of  every  description 
which  I  now  have  or  may  hereafter  have  against  the  said 
Norwood  White  Coal  Co.  on  account  of  an  accident  caus- 
ing injury  to  me  on  or  about  August  5,  1908. 

In  testimony  whereof,  I  hereunto  set  my  hand  and 
eeal  this  28th  day  of  August,  1908.     J.  R  Owens  [Seal.] 

Witness:     0.  Woodbridge,  Mrs.  J.  R.  Owens. 

Prima  fade,  at  least,  this  is  a  bar  to  his  recovery. 
He  pleaded  in  his  reply,  however,  that  defendant's  agent 
and  attorney  falsely  represented  to  him  that  he  had  no 

cause  of  action,  and  by  his  professed  friend- 
icase*Sau?"  ^^^P  *^^  falsc  prctenscs  of  sympathy  he  won 
S^^iiSSJe":  h^s  (plaintiff's)  confidence  and  induced  him 
instruction.        ^^    ^^^    ^^^   paper    and    accept   the   money, 

and  that  said  attorney  and  agent  falsely  and  fraudu- 
lently represented  and  stated  to  plaintiff  that  his 
(plaintiff's)  doctor  had  stated  to  him  (the  said  agent) 
that  he  (plaintiff)  would  be  up  and  around  within  six 
weeks.  He  further  alleged  that  he  had  no  opportunity  to 
consult  counsel  with  reference  to  his  case,  and  believing 
each  and  all  of  said  statements  to  be  true,  and  relying 
thereon,  he  entered  into  the  contract  of  settlement  which  he 
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would  not  have  done  had  he  •  known  the  truth.  He  also 
pleaded  a  mutual  mistake  of  the  parties  as  to  plaintiff's 
legal  rights,  and  asked  that  the  settlement  be  disregarded, 
and  that  the  amount  paid  him  be  credited  on  whatever 
allowance  the  jury  should  make  on  his  behalf.  The  testi- 
mony introduced  on  this  issue  tended  to  show  that  defend- 
ant's agent  and  attorney  stated  to  plaintiff  that  he  had 
no  case,  and  that  he  would  be  a  lucky  man  to  take  the 
money  offered;  that  this  agent,  one  Woodbridge,  visited 
plaintiff  about  August  10,  1908,  and  had  him  make  a 
statement  of  his  case,  and  at  the  time  ^'he  asked  Mr. 
Owens  if  he  knew  him,  and  Mr.  Owens  said,  ^I  suppose 
you  are  sent  here  by  the  company,'  and  he  said,  *That  is 
who  I  am.'  He  said,  'My  name  is  Woodbridge,'  and  he 
said,  *Mr.  Owens,  I  am  going  to  do  all  I  can  for  you,'  and 
he  says,  *I  have  gone  where  they  will  cuss  and  swear,  at 
me,'  and  he  says,  'You  have  acted  the  perfect  gentleman, 
and  I  am  going  to  do  all  in  my  power,  and  I  am  going 
to  try  and  get  half  of  your  wages  while  you  lay  here.' 
That  was  after  he  had  talked  with  Mr.  Owens.  Mr.  Wood- 
bridge  said  where  he  goes  they  cuss  and  swear  at  him 
some  places,  and  he  said  the  company  would  rather  give 
it  to  the  lawyers  than  to  give  it  to  the  man  that  cussed 
him." 

The  witness  who  gave  this  testimony  (plaintiff's  wife) 
further  testified: 

On  his  second  visit  Mr.  Woddridge  came  with  Dr. 
Cokenower  who  had  been  taking  care  of  my  husband.  The 
two  drove  up  together  in  a  buggy.  When  Dr.  Cokenower 
came  in,  he  brought  Mr.  Woodbridge  to  the  bed  and  said, 
'Come  here,  and  see  that  I  am  not  holding  this  man  here 
any  longer  than  I  can  possibly  help,'  and  he  took  care  of 
his  back,  and  put  a  new  drainage  in  his  back,  and  when 
Dr.  Cokenower  said  that,  Mr.  Woodbridge  came  up  and 
looked  at  my  husband.  After  the  doctor  got  through 
dressing  the  wounds,  he  picked  up  his  satchel  and  walked 
out  and  sat  in  his  buggy.     Mr,  Woodbridge  then  sat  on  a 
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chair  alongside  of  my  husband  and  told  him  he  had  heard 
from  the  company  that  the  company  had  allowed  him  $75 
all  told,  but  he  said,  *Mr.  Owens,  your  hurt  is  deeper  than 
I  thought  it  was;  I  will  do  better  than  that  on  my  own 
responsibility.  I  will  give  your  hospital  bill  and  doctor 
bill,  and  give  you  $50.'  He  said,  'Wait  a  minute  and  I 
will  go  and  see  the  doctor  as  to  how  many  trips  he  will 
have  to  make,'  and  he  went  out  and  came  back  and  said, 
*The  doctor  said  he  would  have  to  make  two  or  three  more 
trips.'  When  Mr.  Woodbridge  came  back  in  from  the 
buggy  he  said,  TTour  doctor  bill  is  now  close  to  $75  and  he 
will  have  to  make  two  or  three  more  trips,  and  that  will 
bring  it  close  to  $100.  He  charges  $5  a  trip.'  My  hu?band 
said,  ^ell,  I  will  think  about  it ;  I  will  think  it  over.'  My 
husband  was  not  then  able  to  walk  around.  He  could  not 
move  himself  at  that  time.  Mr.  Woodbridge  said,  *A11 
right,  you  think  it  over,  and  if  you  decide  on  doing  it,  I 
will  leave  you  my  phone  number,  and  you  can  call  me  up.' 
My  husband  asked  him  if  he  could  not  give  him  half  his 
wages  that  he  was  getting,  and  he  said,  *I  can  not  do  that 
because  the  doctor  says  you  will  be  out  of  here  and  at  work 
in  six  weeks.'  Mr.  Woodbridge  said  that  after  he  had 
stepped  out  of  the  house  and  went  to  Dr.  Cokenower's 
buggy.  I  could  not  hear  what  Dr.  Cokenower  said  to  Mr. 
Woodbridge.  On  this  second  visit,  Mr.  Woodbridge  said 
to  my  husband  that  he  had  no  case  whatever;  that  he  was 
an  attorney  himself,  and  was  going  to  do  all  he  could  for 
him;  that  he  had  got  word  from  the  company,  and  that 
they  had  looked  it  up  thoroughly,  and  he  had  looked  it 
up  thoroughly,  himself,  and  he  would  take  it  on  his  own 
shoulders  and  give  us  more  than  the  company  allowed, 
and  he  said  we  had  no  case  whatever.  He  said  he 
was  an  attorney  and  claim  agent.  He  said  he  had  had 
experience  as  a  claim  agent  for  a  long  time,  and  had  been 
out  where  people  had  been  hurt  in  the  mines.  On  that 
second  trip  my  husband  did  not  accept  Mr.  Woodbridge's 
oflFer.  Mr.  Woodbridge  picked  up  his  hat  off  the  stand  and 
started  out  and  said,  *If  you  decide  to  do  it,  you  can  call 
me  up,'  and  he  left  his  phone  number.  After  Mr.  Wood- 
bridge  left,  ray  husband  and  I  talked  over  his  offer.  My 
husband  has  no  education.  During  our  married  life  he  has 
done  nothing  but  mining  and  timbering  in  the  mines.     Mr. 
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Woodbridge  came  to  our  house  again  when  I  phoned  for 
him.  We  decided  to  take  the  $60  and  have  him  pay  the 
liospital  bill  and  doctor  bill.  We  thought  if  my  husband 
got  out  and  at  work  in  six  weeks  we  were  doing  pretty 
well,  and  my  husband  said,  'AH  right,  you  go  and  phone 
for  him,  and  we  will  take  it,'  and  I  went  and  phoned.  Mr. 
Woodbridge  came  when  I  phoned  him.  He  was  out  there 
before  I  had  time  to  get  over  from  the  home.  Mr.  Wood- 
bridge  came  in  and  said,  'Mr.  Owens,  you  are  a  lucky  man, 
because  you  have  no  case  whatever,  and  you  are  lucky  to 
take  this;  you  had  better  take  this  than  to  have  nothing.' 
.  .  .  I  took  care  of  Mr.  Owens  from  the  time  he  re- 
turned from  the  hospital  up  to  the  time  Mr.  Woodbridge 
made  his  third  trip.  Mr.  Owens  could  not  move  himself. 
I  had  to  move  and  help  him.  When  I  went  to  lift  him  or 
take  care  of  him  he  would  scream  and  holler  with  bis  leg. 
He  could  not  be  moved  at  all.  He  was  in  that  condition 
at  the  time  Mr.  Woodbridge  made  his  third  visit  Mr. 
Woodbridge  was  out  the  second  time  on  Monday,  and  it 
was  either  Thursday  or  Friday  of  the  same  week  that  he 
came  out  the  third  time  and  settled.  It  was  either  three  or 
four  days  after  the  secoAd  trip  that  he  settled  up,  on  the 
third  trip.  Dr.  Cokenower  had  not  been  at  the  house  be- 
tween those  two  trips  of  Mr.  Woodbridge.  He  came  the 
same  day  right  after  Mr.  Woodbridge  left  Up  to  that 
time  Mr.  Owens  had  not  talked  with  any  business  man  or 
lawyer  about  his  case.  Mr.  Owens  was  in  bed  all  the  time. 
Mr.  Woodbridge  told  us  that  if  we  went  and  got  lawyers 
to  see  about  it  their  lawyers  would  beat  us  out  of  it  any- 
how. That  was  on  the  second  trip.  .  .  .  There  were 
twelve  days  from  the  time  he  was  hurt  that  he  never  moved 
a  limb  or  shut  an  eye  to  sleep,  and  it  was  all  of  six  weeks 
before  he  could  use  his  limbs  at  all.  He  had  not  done  any 
work  since  he  was  hurt. 

This  witness  further  testified  on  cross-examination: 

It  was  during  his  second  visit  that  Mr.  Woodbridge 
first  proposed  to  pay  my  husband  $50  and  the  hospital  and 
doctor  bills.  It  was  on  that  second  visit  also  that  he  told 
my  husband  that  he  had  no  case  against  the  company.  My 
husband  was  in  bed,  and  I  was  in  the  same  room  and  heard 
the  conversation.     My  husband  did  not  accept  the  offer  at 
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that  time,  but  said  he  would  think  about  it.  Q.  And  then 
that  was  on  Monday  and  your  husband  thought  about  it  un- 
til Thursday  or  Friday?  A.  Yes,  sir.  He  talked  it  over 
with  me  and  decided  to  accept  the  proposition.  We  ac- 
c-epted  it  on  Thursday  or  Friday,  and  the  money  was  paid 
at  our  home,  854  Boyd  street,  in  East  Des  Moines.  .  .  . 
My  mother  and  father  live  just  across  the  street.  My 
father  was  at  the  house  when  Mr.  Woodbridge  came  over 
the  second  time.  He  was  in  the  room  and  heard  this  con- 
versation. One  of  the  neighbors  right  across  the  street  had 
a  telephone.  I  used  that  telephone  when  I  phoned  for  Mr. 
Wocklbridge  on  the  day  he  came  and  paid*  us.  During  the 
days  of  the  week  before  he  paid  us  I  was  taking  care  of 
Mr.  Owens.  It  took  most  of  my  time.  I  could  have  gone 
over  to  my  father's  house  during  that  time,  had  I  wanted 
to.  I  went  to  the  telephone  myself  and  talked  to  a  lady 
in  Mr.  Woodbridge's  office.  I  was  not  at  the  telephone 
before  during  that  week  unless  I  phoned  for  the  doctor. 
Oh,  I  did  not  phone  for  the  doctor  that  week.  He  did  not 
come  out  from  the  time  Mr.  Woodbridge  was  there  the 
second  time  until  Mr.  Woodbridge  came  and  paid  the 
money.  The  doctor  came  right  after  Mr.  Woodbridge 
went  away.  If  I  had  had  occasion  to  telephone,  I  could 
have  done  so  any  day  that  week.  Neither  Mr.  Owens  nor 
myself  talked  with  my  father  about  this  settlement.  We 
did  not  talk  with  any  one.  Did  not  call  up  any  lawyer  oi* 
talk  to  any  lawyer  about  it.  Mr.  Woodbridge  told  us  it 
would  do  no  good  to  talk  to  a  lawyer  because  we  had  no 
case  whatever,  and  if  we  went  and  hired  a  lawyer  that  their 
lawyers — that  is,  his  company's  lawyers — ^would  win  the 
^  case  for  the  company.  That  is  about  all  he  said  about  that 
matter.  He  tried  to  give  us  to  understand  we  had  no  case, 
and  that  therefore  we  had  better  settle.  We  did  not  call 
up  any  business  man  or  talk  with  any  business  man  about 
settling.  I  did  not  go  to  the  store  during  that  week  before 
the  settlement.  I  could  have  gone,  but  I  had  no  occasion 
to  go.  I  was  present  when  the  settlement  was  made,  and 
saw  the  receipt  signed  by  my  husband.  He  signed  his  own 
name  to  it.  He  can  read  and  write.  He  can  and  does  read 
the  newspapers.  He  was  not  delirious  or  out  of  his  head 
at  all  during  that  week  before  the  settlement  that  I  know 
of*    When  he  was  talking  about  this  matter  of  this  settle* 
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ment  and  about  other  matters  he  talked  rationally  as  though 
he  understood  what  he  was  talking  about.  He  did  not  get 
out  of  his  head  at  all.  He  was  suffering  agonies,  but  when 
he  talked  about  things  he  talked  sensibly  as  he  ordinarily 
did. 

And  on  re-examination  she  gave  the  following  testi- 
mony: "I  did  not  have  any  talk  with  Dr.  Cokenower  over 
the  phone  during  that  time  between  these  two  visits  of  Mr, 
Woodbridge.  I  did  not  try  to  have  any  talk  with  him. 
I  never  asked  the  doctor  about  this  statement  of  Mr.  Wood- 
bridge's  as  to  how  long  my  husband  would  be  disabled.  I 
never  thought  about  asking  the  doctor  about  what  he  had 
told  Mr.  Woodbridge." 

Plaintiff  himself  gave  this  version  of  the  matter: 

They  took  me  from  the  mine  to  my  home  and  from 
there  to  Mercy  Hospital.  I  remained  in  the  hospital  about 
four  days.  Went  there  on  the  5th  and  left  on  the  9th,  and 
after  that  stayed  at  home.  They  took  me  home  in  the  am- 
bulance. I  was  not  able  to  sit  up  in  a  chair  and  be  around 
when  they  took  me  home.  I  got*  home  on  the  9th,  and  on 
the  10th  Mr.  Woodbridge  was  there  early  in  the  morning. 
He  came  alone.  ...  At  the  time  Mr.  Woodbridge 
came  to  see  me,  I  was  suffering  untold  pain.  I  was  suffer- 
ing with  my  kidneys  and  back,  clean  up  to  the  back  of  my 
head  here — all  kinds  of  pain — and  I  was  suffering  in  this 
knee  here.  It  was  fractured  and  swelled  all  up  and  gave 
me  all  kinds  of  pain.  Most  of  the  time  I  laid  flat  on  my 
back.  I  could  not  stand  sitting  up  too  much.  I  could 
move  the  right  limb  a  little,  but  the  left  I  could  not.  I 
did  not  sleep  well  at  night.  I  never  slept  at  all  for  twelve 
days  and  twelve  nights  after  I  was  hurt  for  the  simple  rea- 
son I  was  in  all  kinds  of  misery  and  my  nerves  were  all 
shattered.  When  Woodbridge  came  to  see  me  on  the  10th 
of  August  he  asked  me  how  I  felt.  I  told  him  very  poorly. 
He  said,  *Yes,  I  guess  you  do.'  He  says,  *Who  does  your 
doctoring?'  I  says,  'Dr.  Cokenower,'  and  he  said,  'I  know 
him  well;  he  does  our  doctoring.'  He  got  to  asking  me 
how  I  got  hurt,  and  I  commenced  to  tell  him  the  best  I 
knew  how,  and  he  took  out  a  pencil  and  paper  and  com- 
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menoed  writing  down.  He  was  sitting  down  in  the  chair. 
As  I  talked  to  him  he  would  keep  writing  it  down.  I  told 
him  everything  he  asked  me.  I  answered  his  questions  as 
near  as  I  knew  how.  After  he  had  finished  writing,  he  did 
not  read  the  paper  to  me.  He  did  not  hand  it  to  me  to 
let  me  read  it.  He  just  stuck  it  in  his  pocket.  I  do  not 
rememher  whether  he  got  me  to  sign  it  or  not.  I  do  not 
remember  whether  I  signed  it  or  not  Q.  Now  did  he  men- 
tion anything  about  a  settlement  on  the  first  trip  ?  A.  Why 
he  said  that  I  had  acted  a  perfect  gentleman  with  him,  and 
that  he  was  going  to  do  all  in  his  power  to  help  me  along. 
He  was  going  to  try  to  get  me  half  of  my  wages.  In  most 
of  the  cases  people  was  cursing  and  swearing  around,  and 
if  they  took  the  case  to  a  lawyer  and  took  it  to  court,  why 
their  lawyers  would  generally  beat  them.  He  did  not  ad- 
vise me  to  go  and  consult  a  lawyer.  He  said  if  I  went  to 
see  a  lawyer  I  would  be  beat  anyhow.  He  did  not  say 
who  he  was  until  he  got  everything  wrote  down,  and  then 
asked  me  if  I  knew  him,  and  I  said  I  did  not  unless  he 
was  a  man  sent  there  by  the  company,  and  he  said,  'Yes,' 
he  was  sent  there  by  the  company.  I  believed  these  things 
that  he  told  me  because  he  was  a  lawyer  and  I  was  not.  I 
had  confidence  in  what  he  told  me  on  that  visit.  He  came 
again  in  about  two  weeks  with  Dr.  Cokenower.  I  was  still  in 
about  the  same  condition.  I  was  suffering  pain ;  suffered  all 
that  day  because  he  went  and  put  a  drainage  in  my  back 
while  he  was  standing  there  looking.  Dr.  Cokenower  and 
Woodbridge  came  into  the  house  together.  Dr.  Cokenower 
said,  'Step  up  here  and  I  will  show  you  that  I  am  not 
holding  this  man  in  bed  any  longer  than  I  possibly  can,' 
and  he  took  the  bandage  off  and  started  to  work  on  my 
back,  and  called  Mr.  Woodbridge's  attention  to  my  back. 
He  was  where  he  could  see  it.  After  the  doctor  got  through 
bandaging  my  back,  he  said,  T  will  step  out,  Mr.  Wood- 
bridge,  to  the  buggy,  and  you  can  go  ahead  and  do  your 
talking,  and  I  will  wait  for  you.'  Woodbridge  stayed  in 
the  room.  Woodbridge  said  he  had  consulted  with  the  com- 
pany. They  had  found  out  that  I  had  no  case  whatever, 
and  he  himself  was  an  attorney,  had  been  in  the  business 
a  good  many  years,  and  had  handled  such  cases  as  mine 
and  found  out  that  I  had  no  case  whatever.  He  said  he  had 
heard  from  the  company,  and  they  claimed  I  had  no  case. 
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He  made  an  offer  of  settlement  at  that  time.  Woodbridge 
said  the  company  had  authorized  him  to  give  me  $75  all 
told,  but  the  condition  I  was  in  he  would  do  better.  He 
would  make  it  better.  He  would  take  the  responsibility 
on  his  own  shoulders.  He  would  pay  my  hospital  bill  and 
doctor  bill  and  give  me  $50.  He  said  be  would  take  that 
upon  his  own  shoulders.  He  mentioned  that  the  doctor's 
charges  so  far  were  $75,  and  he  said,  'I  will  step  out  and 
see  the  doctor  and  see  how  many  more  trips  he  has  to  make.' 
He  left  the  room  and  stepped  outside,  and  after  awhile 
came  back.  He  said,  ^The  doctor  said  he  would  probably 
make  two  or  three  trips  yet.'  That  would  bring  the  doctor 
hill  up  to  $90  or  $05.  He  said  that  the  doctor  said  I 
would  be  up  out  of  lx}d  and  at  work  in  six  weeks.  He  asked 
rae  if  I  was  goin^  to  take  the  money.  I  told  him  *No,'  I 
would  not  do  it,  I  would  study  over  the  matter.  He  said 
I  had  better  take  the  money  because  I  had  no  case  to  fight 
on  whatever.  He  said  if  I  would  take  it  then,  and  after  I 
got  to  studying  over  the  matter  he  left  his  telephone  number 
with  me  on  a  card  and  said,  'When  you  come  to  decide  to 
take  it,  phone  down  to  me  and  I  will  come  right  direct  up.* 
.  .  .  After  Woodbridge  left  after  the  second  trip,  my 
wife  and  I  discussed  over  the  amount  he  wanted  to  give 
me.  We  decided  that  we  had  better  take  that  than  to  get 
nothing  at  all.  We  could  live  on  that  $50  anyway,  and 
by  that  time  probably  I  would  be  able  to  be  out  and  get  to 
work  again.  I  did  not  know  how  bad  I  was  hurt.  I  sup- 
posed the  doctor  knew  his  business.  Three  or  four  days 
after  Woodbridge's  second  visit,  my  wife  telephoned  him  to 
come.  He  came.  That  was  his  third  trip.  He  said,  *Mr. 
Owens,  you  are  a  lucky  man  that  you  sent  for  me  to  accept 
this  money.'  He  said,  *You  have  no  case  at  all.'  He  said, 
'Furthermore,  you  will  be  out  of  bed  in  six  weeks  and  at 
work.'  I  believed  what  he  told  me  on  that  third  trip,  and 
relied  on  that  in  making  the  settlement  and  taking  the 
money.  He  paid  me  $50.  He  said  the  doctor  bill  would 
be  $90  or  $95.  I  knew  what  the  hospital  bill  was.  It 
was  around  $15.50  or  $16.  Q.  You  never  paid  the  doctor 
bill  or  hospital  bill  ?  A.  Xo.  Q.  Do  you  know  whether  he 
did  ?  A.  Yes,  he  did.  Up  to  the  time  I  made  the  settlement 
with  him  and  signed  the  release  and  took  the  money,  I  re- 
lied upon  all  the  statements  made  by  Woodbridge  to  me.   I 
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would  not  have  made  the  settlement  and  taken  the  money 
had  be  not  made  those  statements.  I  did  not  distrust 
him.  ...  I  recognize  my  signature  to  the  paper 
marked  ^Exhibit  3,*  That  paper  also  bears  my  wife's  signa- 
ture. I  saw  her  sign  it  there.  I  saw  my  wife  sign  it,  and 
I  signed  it.  I  can  read  the  paper  Exhibit  3,  both  the  writ- 
ten and  printed  parts  of  it.  I  do  not  have  much  difficulty 
in  reading  it  by  taking  my  time  to  it.  The  printed  part  of 
it  is  large  and  clear.  Exhibit  3  bears  date  August  28,  1908. 
I  believe  that  is  the  date  when  I  signed  it  Mr.  Wood- 
bridge  did  not  hand  Exhibit  3  to  me.  When  I  signed  it, 
it  was  off  of  the  bed  on  a  chair.  I  was  lying  on  my  back. 
I  do  not  know  whether  the  written  parts  were  filled  in  it 
or  not  when  I  signed  it.  I  did  not  see  whether  it  had  my 
name,  J.  R.  Owens,  written  at  the  top,  nor  the  words  'Nor- 
woiod  White  Coal  Company.'  I  could  not  swear  whether 
those  things  were  written  in  or  not.  I  suppose  the  sum 
$136.61  was  written  in  there  at  the  time  I  signed  it.  I 
have  no  reason  for  thinking  that  those  things  were  not 
written  in  there  at  the  time  I  signed  it.  I  have  no  doubt 
but  that  the  written  parts  of  Exhibit  3  were  all  in  it  when 
I  signed  it.  Q.  That  is  what  you  were  receipting  for? 
A.  I  signed  it,  yes.  Q.  For  the  injuries  you  received  August 
5,  1908  ?  A.  For  the  money  I  received  from  him.  .  .  • 
This  settlement  was  made  on  the  28th  day  of  August  Mr. 
Woodbridge  did  not  read  over  the  release.  Exhibit  3,  to  me. 
I  did  not  ask  him  to.  My  wife  did  not  read  it  to  me.  I 
did  not  ask  her  to.  I  got  the  benefit  of  the  whole  $136.60 
in  settlement  He  did  not  frog  me  on  that  part  of  it  I 
did  not  try  to  read  the  receipt  myself  that  day.  There 
were  three  or  four  days  intervened  between  the  time  when 
Mr.  Woodbridge  offered  to  make  this  settlement  and  the 
day  it  was  made.  At  the  time  Mr.  Woodbridge  made  the 
offer  and  I  told  him  I  would  think  it  over,  my  father-in-law 
was  present.  He  heard  Mr.  Woodbridge's  offer.  I  did  not 
talk  it  over  with  my  father-in-law  at  any  time,  but  I  talked 
with  my  wife.  My  father-in-law  was  an  old  coal  miner. 
He  was  an  old  hand  at  it  ...  I  never  did  talk  that 
matter  of  settlement  over  with  my  father-in-law.  That 
was  my  business.  I  thought  I  was  troated  right  and  that 
I  had  a  friend.  I  thought  Mr.  Woodbridp;e  was  my  friend. 
Yes,  I  knew  he  was  representing  the  company  and  was 
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looking  after  its  interests.  I  did  not  know  that  he  was 
trying  to  get  out  of  the  matter  so  that  it  would  not  cost 
the  company  a  great  deal  of  money.  I  guess  my  common 
sense  did  not  teach  me  that.  He  said  he  was  a  friend  of 
mine  and  he  was  going  to  do  everything  possible  for  me. 
I  had  never  seen  him  before  he  came  out  there  on  the  10th 
of  August.  Never  had  any  acquaintance  with  him  before 
that.  On  that  day  he  was  there  probably  an  hour  and  a 
half.  That  was  the  time  when  he  got  this  statement  signed 
up.  About  all  that  was  done  there  that  time  was  his  writ- 
ing down  this  statement  and  then  leaving.  He  did  not 
make  any  offer  of  settlement  the  first  day.  He  came  out 
there  again  two  weeks  afterwards.  That  time  he  came  with 
the  doctor.  He  was  there  probably  half  or  three-quarters  of 
an  hour,  and  about  twenty  minutes  of  that  time  the  doctor 
was  not  in  there.  The  next  time  I  saw  Woodbridge  was  the 
time  he  paid  me  the  money.  I  suppose  he  was  there  about 
fifteen  minutes  before  I  signed  this  receipt.  These  were 
the  only  times  I  had  ever  spoken  with  Mr.  Woodbridge. 
These  were  the  only  times  that  I  had  ever  seen  him  in  all 
my  life.  I  knew  he  was  a  representative  of  the  company, 
and  was  representing  the  company's  interests.  That  was  the 
extent  of  my  friendship  and  acquaintance  with  Mr.  Wood- 
bridge.  Yes,  I  knew  that  this  was  a  receipt  in  full.  I 
knew  that  it  didn't  leave  me  any  right  to  claim  anything 
against  the  company.  I  accepted  this  at  that  time  as  a  full 
settlement  on  account  of  the  injuries  that  I  had  received. 
That  is  what  I  intended  to  do  at  that  time.  He  said  I  had 
no  case.  There  were  three  or  four  days  intervening  be- 
tween the  time  when  Woodbridge  made  me  the  offer  and 
the  time  I  accepted  it  and  signed  the  receipt.  Those  days 
were  along  the  24th,  25th,  26th,  and  27th  of  August.  Dr. 
Cokenower  was  not  there  to  see  me  during  that  time.  I 
heard  him  testify  that  he  was  out  here  during  that  time, 
but  he  was  not.  I  heard  him  swear  that  he  was.  I  did 
not  at  any  time  ask  Dr.  Cokenower  what  he  thought  about 
when  I  would  be  able  to  get  up  and  go  to  work.  I  never 
a^ked  him  the  question.  I  was  not  curious  to  know  what 
he  would  say  about  it.  I  never  got  my  wife  to  telephone 
him  about  it  Never  sent  my  boy  to  see  him  and  ask  him 
that  question.  I  never  made  any  effort  whatever  to  inquire 
of  Dr.  Cokenower.  himself  as  to  how  long  I  would  probably 
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be  disabled.  There  was  nothing  to  prevent  me  doing  so. 
At  the  time  of  the  settlement  I  had  heard  of  other  men 
being  injured  and  bringing  suits  tb  recover  damages.  '  I 
knew  that  there  was  such  a  thing  as  a  court  and  jury  to 
try  that  kind  of  case.  I  knew  that  sometimes  the  verdicts 
were  one  way  and  sometimes  the  other.  Q.  And  so,  when 
Mr.  Woodbridge  told  you  that  you  had  no  case  you  knew 
he  was  simply  expressing  his  opinion  about  it,  didn't  you? 
A.*  No,  he  said  he  looked  it  up.  Q.  You  knew  the  other 
side  might  look  the  other  side  up?  You  knew  some  one 
might  look  your  side  up,  didn't  you,  if  you  had  asked  them 
to  do  it  ?  A.  I  believed  what  he  said.  I  knew  I  could  get 
a  lawyer  to  look  up  my  side  of  the  case,  but  I  did  not  do 
it ;  did  not  try  to  do  it.  There  was  nothing  to  prevent  my 
wife  telephoning  a  lawyer.  Nothing  to  prevent  me  sending 
for  one.  I  had  all  the  opportunity  in  the  world  between 
the  time  Woodbridge  made  the  offer  and  the  time  he  paid 
me  the  money,  if  I  wanted  to.  There  was  nothing  to  pre- 
vent my  doing  so.  I  had  had  a  physician  in  my  family 
before  this.  Some  one  called  Dr.  Cokenower  this  time  when 
I  was  hurt.  He  was  my  family  doctor,  and  he  had  been 
before  that.  I  do  not  know  who  called  him  this  time.  .  .  . 
Q.  Did  you  talk  with  Dr.  Cokenower  between  the  second 
and  third  trips?  A.  No,  sir.  Q.  What,  if  anything,  pre- 
vented you  from  consulting  a  lawyer  about  your  case  before 
you  settled?  A.  Well,  Mr.  Woodbridge  said,  if  I  went 
and  consulted  a  lawyer  and  brought  it  into  court,  their 
attorneys  would  beat  me  anyhow,  so  I  did  not  see  that  there 
was  anything  for  me  to  do.  I  did  not  think  that  there 
was  any  necessity  or  use  of  seeing  a  lawyer.  I  was  on  my 
back  in  bed.  My  wife  was  there  in  attendance  ,on  me.  My 
mother-in-law  would  come  over  sometimes  and  my  sister- 
in-law  would  come  in  and  help  take  care  of  the  children. 
We  had  no  nurse. 

This  is  practically  all  of  the  testimony  as  to  the  in- 
ducements dffered  plaintiff  to  settle  and  to  prove  their 
falsity.  Plaintiff,  of  course,  claims  that  his  testimony 
made  out  a  case  against  the  defendant,  and  he  introduced 
testimony  showing  the  nature  and  extent  of  his  injuries, 
which  were  in  fact  serious  and  doubtless  permanent,  and 
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in  addition  to  that  he  produced  Dr.  Cokenower  as  a  wit- 
ness. Dr.  Cokenower  who,  it  is  conceded,  was  plaintiff's 
physician,  and  in  no  manner  represented  the  defendant, 
nor  was  he  employed  by  it,  testified  substantially  as  fol- 
lows: 

I  remember  Mr.  Woodridge  riding  out  to  Mr.  Owens' 
place  in  the  buggy  with  me  one  day.  After  I  got  through 
attending  Mr.  Owens,  I  went  out  and  got  in  the  buggy. 
Mr.  Woodridge  came  out  with  me,  but  later  went  back  into 
the  house.  Q.  Did  you,  when  Mr.  Woodbridge  came  out 
from  the  house,  tell  Mr.  Woodbridge  that  Mr.  Owens  would 
be  up  and  at  his  work  in  six  weeks  ?  A.  I  did  as  far  as  the 
hematoma  was  concerned,  unless  some  new  complications 
nrose.  Q.  Tell  what  you  told  Mr.  Woodbridge  when  he 
came  out  from  the  house.  A.  Just  as  I  stated  then.  Q. 
Did  you  ever  tell  Mr.  Woodbridge  or  any  one  else  that 
Mr.  Owens  would  be  up  and  at  his  work  in  six  weeks? 
A.  No,  sir.  I  might  qualify  that,  just  as  I  did  before,  that 
so  far  as  the  tumor  was  concerned  he  ought  to  be  over  that 
in  six  weeks  unless  some  complications  arose  or  new  de- 
velopments, because  this  was  before  the  six  weeks  was  up 
that  I  stated  this,  and  any  one  to  make  a  statement  that  a 
person  would  be  able  to  go  to  work  after  the  injury  at  a 
specified  hour,  he  was  certainly  ignorant  or  dishonest.  That 
would  be  all  I  would  say,  I  do  not  care  who  he  would  be. 
.  .  .  I  could  not  say  positively  how  many  visits  I  made 
to  Owens'  place  in  company  with  Mr.  Woodbridge.  It 
would  be  guesswork.  I  recall  the  occasion  of  his  asking 
me  as  to  the  probable  period  of  time  during  which  Owens 
would  be  disabled,  as  that  was  the  only  occasion  when  he 
returned  to  the  house.  I  have  a  record  of  my  visits  to  Mr. 
Owens.  I  would  -say  that  my  statement  to  Mr.  Woodbridge 
was  made  more  than  two  weeks  prior  to  the  termination 
of  the  six  weeks  from  the  date  of  the  injury.  That  would 
make  the  statement  of  Mr.  Woodbridge  about  four  weeks 
after  the  injury.  I  made  a  number  of  visits  after  that. 
Four  or  five  days  after  that  I  visited  Mr.  Owens  aorain. 
I  stated  to  Mr.  Woodbridge  at  that  time  what  I  thought 
with  reference  to  the  prognosis  or  outlook  for  his  man 
Owens.  Q.  What  was  it  you  said,  just  repeat  that  ?  A.  I 
said  that  so  far  as  the  tumor  was  concerned  that  it  ought 
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to  be  well  in  six  weeks  tmless  complications  arise  or  some- 
thing else  develops.  Q.  Were  you  at  that  time,  at  the  time 
you  made  that  statement,  anticipating  any  complications? 
A.  I  was  not  although  I  know  that  there  was  some  trouble 
with  the  hip,  but  I  did  not  know  just  exactly  to  what  ex- 
lent  or  how  long  it  would  be.  I  recognize  the  writing, 
Exhibit  1,  as  being  in  my  handwriting.  That  is  the  report 
I  made  as  attending  physician  in  Mr.  Owens'  case  to  Mr. 
Woodbridge.  The  written  words  in  Exhibit  1,  'disabled 
about  six  weeks,  mostly  from  left  thigh,'  after  the  printed 
words,  'future  prospects,'  are  in  my  handwriting.  That 
was  my  judgment  of  the  probable  future  prospects  of  Mr. 
Owens'  injury  at  the  time  I  made  that  report.  I  do  not 
remember  the  date  when  I  made  out  the  report  Exhibit  1. 
That  report.  Exhibit  1,  was  my  professional  judgment  of 
Mr.  Owens'  condition  at  that  time.  The  fact  that  the  re- 
port, Exhibit  1,  is  not  signed  by  me  is  the  result  of  over- 
sight. I  am  ready  to  stand  for  the  statements  the  same  as 
though  the  paper  had  been  actually  signed  by  me.  Every 
statement  that  is  made  there  was  true  at  that  time,  but  that 
was  before  the  six  weeks  had  expired.  .  .  .  There 
were  no  bones  broken  or  fractures  in  Mr.  Owens'  case.  • 
There  was  no  complete  dislocation.  There  was  an  injury 
to  the  hip,  but  the  swelling  was  so  large  that  it  was  not 
dislocated  but  simply  damaged.  I  have  no  record  of  a 
visit  to  Mr.  Owens  after  the  31st  of  August.  I  took  care 
of  hira  as  long  as  I  deemed  it  necessary.  I  then  dis- 
charged him  as  a  patient,  simply  because  I  thought  all  that 
he  needed  was  rest  and  quietude,  and  that  he  could  get 
without  my  presence.  .  .  .  This  statement.  Exhibit  1, 
was  not  made  before  Mr.  Woodbridge  made  his  last  visit 
with  me  to  Mr.  Owens,  nor  was  it  made  before  he  took  his 
first  trip  with  me.  The  statement  was  made  after  he  had 
made  his  last  trip  there  with  me.  This  journal,  from  which 
I  have  taken  the  dates  of  mj  visits,  is  in  my  handwriting. 

The  exhibit  referred  to  by  the  doctor  was  his  report 
as  surgeon,  which  is  in  the  following  language: 

Surgeon's  Eeport 

Case  of  J.   B.    Owens,   residence,   854  E.    Boyd   St 
Injury  at  Norwood  mine. 
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Date  of  accident,  Aug.  5,  1908;  examination,  Aug.  5, 
1908. 

Physician,  James  W.  Cokenower. 

Diagnosis,  lumbar  blood  tumor,  3  pints,  due  to  injury, 
bruised  left  thigh  and  hip  and  right  knee. 

Prognosis,  favorable. 

Age,  39  years ;  weight,  140  lbs. ;  height,  5  ft.  7  in. 

Previous  history,  negative. 

Nature  of  accident. 

Direct  eifects. 

Indirect  or  subsequent  results. 

What  work  since  accident. 

Examination. 

Future  prospects,  disabled  about  G  weeks;  mostly  from 
left  thigh. 

Semarks. 

[Sign  here]  ,  M.  D. 

This  is  practically  the  entire  testimony  introduced 
by  plaintiif  in  support  of  the  issues  tendered  by  his  reply 
in  response  to  the  plea  of  settlement.  Some  of  it  is  dis- 
puted by  defendant's  witness,  Woodbridge,  and  with  ref- 
erence to  one  of  the  issues  he  said: 

On  the  21st  day  of  August  I  told  Mr.  Owens  the  doc- 
tor told  me  he  would  be  disabled  about  six  weeks,  and  Mr. 
Owens  said,  *I  do  not  believe  it.'  And  I  said,  *He  is  sitting 
out  there  in  the  buggj'^ ;  call  him  in  here,  and  ask  him,'  and 
he  said,  *No ;  I  do  not  mean  I  do  not  believe  you  when  you 
say  he  said  it,  but  I  think  he  is  mistaken,'  and  I  said,  'I 
do  not  know  anything  about  that.'  The  doctor  had  told  me 
coming  over  to  Mr.  Owens'  house  in  the  buggy  that  he 
would  be  disabled  about  six  weeks.  I  went  over  to  the 
doctor's  office,  or  started  over  to  get  him  to  make  out  this 
report  showing  the  man's  condition,  and  when  I  got  over  to 
the  door  of  the  building  I  met  Dr.  Cokenower  coming  out 
and  told  him  what  I  wanted  and  that  I  was  going  over 
there,  and  he  said  he  was  just  on  his  way  there,  and  for 
me  to  get  in  and  ride  along  with  him ;  and  on  the  way  over 
there  he  told  me  that  in  his  judgment  Mr.  Owens  would 
be  disabled  about  six  weeks,  and  when  we  came  back  from 
Mr.  Owens'  house  the  doctor  went  up  to  his  office  and  filled 
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out  that  blank.  That  was  on  August  21^  the  date  when  I 
first  made  the  offer  of  settlement  to  Mr.  Owens.  The  blank 
which  he  filled  out  was  Exhibit  No.  1.  I  saw  the  doctor 
make  it  up.  He  delivered  it  to  me.  I  have  no  knowledge 
or  skill  in  medicine  or  surgery,  and  at  the  time  I  made  this 
statement  to  Mr.  Owens  I  had  no  knowledge  or  information 
of  any  sort  that  led  me  to  question  or  doubt  the  correctness 
of  the  statement  that  the  doctor  made  me.  I  only  knew 
what  he  had  told  me.  The  doctor  had  told  me,  in  substance, 
the  same  thing  that  he  afterwards  wrote  in  this  report. 
What  I  told  Owens  was  what  the  doctor  had  told  me, 
namely,  that  the  doctor  said  he  would  probably  be  disabled 
about  six  weeks.  The  day  I  rode  over  with  the  doctor,  as 
he  went  out  he  said  he  would  be  back  Tuesday,  as  I  re- 
member it,  and  the  day  I  settled  with  him  I  asked  Owens 
if  the  doctor  had  been  there  since  I  was  there,  and  Owens 
said,  'Yes,'  and  I  asked  Owens,  *Did  you  ask  him  about 
the  disability?'  and  Owens  said,  'Yes,  and  he  said  just  as 
you  said,  that  I  would  be  laid  up  about  six  weeks,'  and  Mr. 
Owens  added,  'I  think  yet  it  will  be  longer  than  that' 

In  rebuttal  of  this  plaintiff  testified  as  follows:  "I 
heard  Mr.  Woodbridge's  testimony.  I  had  never  talked 
with  Dr.  Cokenower  prior  to  the  time  of  this  settlement 
regarding  the  length  of  time  I  would  be  sick.  Q.  How 
long  after  you  received  that  money  was  it  that  you  had 
any  talk^  whatever  with  Dr.  Cokenower  about  the  extent 
of  your  injury?     A.  It  was  about  four  months." 

It  has  seemed  necessary  to  either  set  out  the  testimony 
bearing  upon  the  issues  tendered  with  reference  to  the 
settlement  in  order  that  the  matter  may  be  fully  under- 
stood or  to  simply  announce  our  conclusions  with  reference 
to  the  matter,  leaving  it  to  the  profession  to  hunt  out  the 
testimony  in  the  record  in  the  event  it  became  necessary 
to  know  the  exact  nature  of  the  evidence  upon  which  our 
conclusion  is  based.  In  view  of  our  final  conclusion,  it 
is  deemed  best  to  adopt  the  former  method  in  the  writing 
of  this  opinion. 
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.  The  trial  court  in  its  instructions,  with  reference  to 
the  matters  here  at  issue,  said: 

(10)  If  you  find  from  the  evidence  that,  at  the  time 
the  plaintiff  signed  the  release  in  controversy,  he  did  not 
read  the  same,  and  you  further  find  he  was  suffering  with 
pain  and  that  he  was  mentally  unfit  to  transact  business, 
and  that  the  defendant  made  use  of  the  statements  and 
representations  that  he  would  be  well  and  at  work  within 
six  weeks  from  that  time,  and  that  the  doctor  had  so  in- 
formed him,  and  you  further  find  that  the  plaintiff  was 
induced  by  such  statement  to  sign  said  release,  and  you 
further  find  that  the  statement,  if  you  find  it  was  made, 
was  not  true,  and  that  it  was  made  by  the  defendant  through 
its  agent  and  attorney  for  the  purpose  of  inducing  the  plain- 
tiff to  sign  said  release,  and  that  such  statement  did  induce 
him  to  sign  such  release,  then  and  in  that  event  you  would 
be  justified  in  finding  that  said  release  or  receipt  is  void; 
but,  unless  plaintiff  has  so  established  by  a  preponderance 
of  the  evidence,  then  said  receipt  would  not  be  void  and 
would  be  binding  upon  plaintiff,  and  you  should  return 
your  verdict  for  the  defendant.  (11)  In  considering  the 
question  as  to  whether  or  not  the  said  receipt  was  obtained 
by  fraud,  you  will  consider  the  surroundings  and  condi- 
tion of  the  plaintiff  at  the  time  the  same  was  signed, 
whether  he  was  in  that  mental  condition  that  he  was  cap- 
able of  understanding  and  realizing  the  nature  and  effect  of 
the  same,  whether  defendant  made  use  of  any  artifice  or 
statements  that  were  imtrue  and  of  a  nature  to  deceive  and 
mislead  plaintiff,  and  from  these  and  all  other  facts  and 
circumstances,  that  you  may  find  are  established  by  the  tes- 
timony in  the  case  you  are  to  judge  whether  or  not  the 
release  or  receipt  in  controversy  is  binding  upon  the  plain- 
tiff. And  if  you  find  from  the  evidence  that  said  release 
was  obtained  by  such  fraud,  then  plaintiff  is  not  bound 
thereby,  and  the  same  is  no  defense  in  this  case.  The  state- 
ment that  plaintiff  had  no  case  and  could  not  recover  dam- 
ages from  the  defendant  is  merely  an  expression  of  an  opin- 
ion, and  would  not  be  the  basis  of  fraud,  and  you  could  not 
so  consider  it  in  arriving  at  the  question  of  whether  a  fraud 
was  committed.  If,  under  the  evidence  and  the  foregoing 
instructions,  you  find  that  said  receipt  and  release  is  void, 
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then  you  will  proceed  to  consider  whether  or  not  plaintiff 
is  entitled  to  recover  upon  the  main  branch  of  the  case  as 
set  out  by  him. 

By  this  instruction  Woodbridge's  statements  that 
plaintiff  had  no  case  and  could  not  recover  were  eliminated, 
and  the  jury  was  confined  to  but  two  propositions:  One 
plaintiff's  mental  incapacity,  and  the  other  the  representa- 
tions as  to  the  time  within  which  plaintiff  would  recover. 

These  instructions  are  not  entirely  clear;  but  it  is 
manifest  we  think  that  a  jury  would  have  been  authorized 
thereby  to  disregard  the  settlement  in  the  event  it  found 
plaintiff  did  not  have  sufficient  mental  capacity  to  under- 
stand or  realize  the  nature  and  effect  of  the  same.  In  this 
respect  we  think  the  court  was  in  error.  There  was  no  testi- 
mony tending  to  show  plaintiff's  mental  incapacity  at  the 
time  the  settlement  was  had  and  the  receipt  executed.  Had 
the  jury  been  directed  to  consider  plaintiff's  mental  condition 
in  arriving  at  the  effect  which  Woodbridge's  statements 
as  to  the  time  when  he  might  expect  to  recover  had  upon 
'  him,  there  might  be  some  ground  for  sustaining  it.  The 
trouble  here  is  tliat  the  plaintiff  himself  testified  that  he 
fully  understood  and  comprehended  the  effect  of  the  state- 
ments and  relied  thereon  with  a  full  understanding  of 
what  they  implied.  He  did  not  excuse  his  act  by  saying 
he  was  either  in  want  or  in  pain,  or  that  his  condition 
of  mind  was  such  that  he  did  not  fully  understand  all  that 
took  place.  In  submitting  this  matter  to  the  jury,  we  think 
the  trial  court  was  in  error. 

As  to  the  other  proposition,  to  wit,  whether  or  not^ 
Woodbridge  made  any  false  or  fraudulent  statements  re- 
garding what  the  doctor  told  him  as  to  how  long  he  (plain- 
tiff) would  be  in  bed,  the  members  of  the  court  are  not 
agreed.  A  majority  are  of  opinion  that  there  was  not 
enough  testimony  here  to  take  the  case  to  the  jury.  The 
doctor  was  plaintiff's  own.  He  was  not  in  the  employ  of 
the  defendant,  either  generally  or  specifically.     It  is  con- 
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ceded  that  Woodbridge  inquired  of  the  doctor  as  to  the 
nature  of  plaintiff's  injuries  before  making  any  statement 
to  him  (plaintiff)  as  to  the  probable  nature,  extent^  and 
duration  thereof,  and  it  appears  to  the  majority  that  he 
(Woodbridge)  did  no  more  than  to  repeat  the  substance 
of  what  the  doctor  said  to  him.  The  doctor  himself, 
answering  a  question  catagorically,  said  that  he  did  not 
make  the  statement  which  Woodbridge  repeated  to  plain- 
tiff,  but  he  qualified  this  statement  in  such  a  way  that  a 
jury  must  have  found  that  he  did  in  fact  make  substantially 
the  same  statement  which  Woodbridge  repeated  to  plain- 
tiff, save  such  verbal  inaccuracies  as  naturally  arise  in 
trying  to  repeat  a  statement  made  by  another.  In  the 
opinion  of  the  majority  there  is  no  testimony  whatever 
that  would  justify  a  finding  that  Woodbridge  concealed 
anything  from  the  plaintiff,  or  that  he  intentionally  or 
fraudulently  made  any  misstatements  in  his  attempt  to 
repeat  what  plaintiff's  own  doctor  said  to  him  regarding 
plaintiff's  case.  True,  the  doctor  was  mistaken,  but  he  was 
plaintiff's  own  choice,  and  Woodbridge  did  no  more  than 
attempt  to  state  what  the  doctor  told  him.  He  offered 
no  opinion  of  his  own,  and  did  not  profess  to  have  any 
knowledge  of  the  subject.  In  addition  to  this,  there  is 
testimony  in  the  record,  undenied  by  plaintiff,  to  the  effect 
that  he  (plaintiff)  did  not  rely  upon  this  statement,  but 
said  himself  that  he  believed  that  he  would  be  laid  up 
longer  than  the  time  fixed  by  the  doctor.  Moreover,  ac- 
cording to  plaintiff,  the  statement  as  to  what  Woodbridge 
said  the  doctor  stated  to  him  was  made  some  three  or  four 
days  prior  to  the  time  the  settlement  was  had,  and  plain* 
tiff  did  not,  as  he  says,  see  fit  to  inquire  as  to  whether  or 
not  his  doctor  had  made  any  such  statement.  True,  he 
says  that  he  did  not  see  the  doctor  in  the  interim,  but  the 
doctor  says  he  did  see  plaintiff.  However  this  may  be, 
it  is  conceded  that  plaintiff's  wife  was  in  communication 
with  the  doctor  and  could  easily  have  reached  him  at  any 
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time  by  phone^  and  that  nothing  was  done  in  this  direction. 
The  settlement  was  not  hastily  made.  It  was  under  con- 
sideration by  plaintiff  and  his  wife  for  many  days,  and 
some  of  the  testimony  indicates  that  relatives  were  also 
counseled.  However  this  may  be,  one  of  the  relatives,  an 
experienced  miner,  was  present  when  Woodbridge  made 
his  first  proposition  of  settlement,  and,  if  he  did  not  advise 
the  settlement,  he  certainly  offered  no  objections  thereto. 

For  all  time  the  law  has  favored  the  settlement  and 

Same-  adjustment  of  controversies,  and  when  fairly 

IVS^lS^ni^       made    and    uninfluenced   by   fraud   or   false 

^-"-         „p«se.Uta.  or  overreacMng,  .be,  .houU 

be  upheld. 

Of  course,  where  such  settlements  are  made  with  in- 
jured and  necessitous  persons  who  have  not  had  the  aid  of 
counsel,  they  should  be  closely  scrutinized  in  order  that 
one  who  is  liable  may  not  profit  from  his  own  fraud  or 
wrong.  But  when  fairly  and  intentionally  made,  especially 
where,  as  in  this  case,  the  claim  is,  to  say  the  least,  doubt- 
ful, they  should  be  upheld.  It  is  entirely  competent  for 
persons  of  sound  mind  to  make  such  contracts  as  they  will, 
and  the  law  does  not  undertake  to  act  as  guardian  for  every 
one  who  is  injured  in  the  matter  of  making  settlements 
with  the  party  who  is  responsible  therefor.  It  will  see, 
however,  that  no  undue  advantage  is  taken  of  one  who  may 
be  in  a  badly  injured  and  necessitous  condition,  and  do 
everything  in  its  power  to  avert  the  consequences  of  fraud 
and  misrepresentation. 

Every  one,  no  matter  what  his  injuries,  has  a  right 
to  settle  the  damages  resulting  from  the  negligence  of  an- 
other, and  it  is  not  for  the  courts  to  either  deprive  him  of 

the  privilege  or  to  relieve  him  of  the  conse- 
quences thereof  simply  because  he  was  mis- 
taken as  to  the  nature  and  extent  of  his  injuries.  Our 
conclusions  here  find  support  in  the  following,  among  other, 
cases:    Rauen  v.  Insurance  Co,,  129  Iowa,  725;  KUmartin 
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V.  Railroad  Co.,  137  Iowa,  64;  Nason  v.  Railroad  Co., 
140  Iowa,  633;  8.  c,  149  Iowa,  608;  Douda  v.  Railway 
Co.,  141  Iowa,  82 ;  Blossi  v.  Railroad  Co.,  144  Iowa,  607 ; 
Johnson  v.  Railroad  Co.,  107  Iowa,  1.  In  this  connection 
it  should  be  stated,  however,  that  the  case  differs  from  some 
of  these  relied  upon  by  appellant  which  hold  that  an 
erroneous  opinion  of  an  attending  physician  as  to  the  na- 
ture, extent,  and  probable  duration  of  an  injury  can  not 
be  made  a  ground  for  setting  aside  a  settlement;  in  this 
that  Woodbridge  was  not  a  doctor  and  was  not  undertaking 
to  give  his  own  opinion,  but  was  attempting  to  repeat  a 
statement  said  to  have  been  made  to  him  by  plaintiff's  o\\ti 
physician,  and  if  he  falsely  and  fraudulently  misrepresented 
what  the  doctor  said  to  him,  and  plaintiff  believed  his  state- 
ments to  be  true  and  acted  thereon,  this  would  amount  to 
such  a  fraud  as  would  nullify  the  receipt  and  settlement. 
The  difficulty  in  the  case  is  to  find  any  false  or  fraudu- 
lent statement  made  by  Woodbridge,  or  any  reliance 
upon  whatever  statements  were  made.  Again,  there  is 
nothing,  as  the  majority  think,  to  show  any  material 
misstatement  of  what  the  doctor  said.  The  difference  of 
opinion  between  the  majority  and  the  minority  is  not  so 
much  as  to  the  law  but  as  to  whether  or  not  there  was  a 
question  here  for  a  jwry.  On  one  proposition — that  is  to 
say,  there  being  a  lack  of  testimony  to  show  mental  in- 
capacity— we  are  all  agreed,  however. 

It  follows  that,  for  the  reasons  pointed  out,  the  judg- 
ment must  be,  and  it  is, — Reversed. 


State  of  Iowa  v.  Elmeb  Price,  Appellant. 

Criminal  law:     seduction:    evidence:    instruction.     Where  an  ac- 

I    cused,  by  false  promise,  protestations  of  love,  deception  or  other 

artifice,   persuades   a   chaste   woman   to   yield   her  virtue,   when 

but  for  some  6r  all  of  these  she  would  not  have  done  so,  he  is 
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guilty  of  the  crime  of  seduction;  and  an  instruction  to  that 
effect  was  proper,  even  though  there  was  evidence  that  a  con- 
ditional promise  of  marriage  was  what  iinally  induced  her  to 
yield. 

Same:     evidence.     The  question  of  whether  the  prosecutrix  in  this 

2  case  yielded  in  consequence  of  defendant's  false  promise,  pro- 
testations of  love,  deception  or  other  artifice,  is  held  under  the 
evidence  to  have  been  for  the  jury. 

Same:     evidence.     Where  the  question  of  sexual  intercourse  is  re- 

3  duced  to  a  mere  matter  of  barter  and  sale,  as  a  promise  of 
future  marriage  in  exchange  for  present  sexual  favors,  it  will 
not  amount  to  seduction;  but  where  a  young  girl  yielded  her 
virtue  to  one  professing  love  and  affection,  had  previously  made 
her  a  promise  of  marriage  and  insisted  that  under  the  circum- 
stances there  was  nothing  wrong  in  the  indulgence,  the  fact  that 
she  required  him  to  renew  his  'promise  that  he  would  marry  her 
if  anything  happened  was  not  sufficient  to  preclude  his  convic- 
tion  for  seduction. 

Appeal  from  Van  Buren  District  Court, — ^Hon.  Feancis 

M.  HuNTEB,  Judge. 

Wednesday,  Novembeb  20,  1912. 

The  defendant  was  convicted  of  having  committed  the 
crime  of  seduction.     H§  appeals. — Affirmed. 

J.  C  Mitchell  and  Walker  &  McBeth,  for  appellant. 

Oeorge  Cosson,  Attomey-CJeneral,  and  John  Fletcher, 
Assistant  Attorney-General,  for  the  State. 

Ladd,  J. — Prosecutrix  testified  that  the  accused  had 
sexual  intercourse  with  her  in  the  evening  of  December 
16,  1910.  She  was  then  sixteen  years  old,  and  he  eighteen 
or  nineteen.  She  testified  that  he  walked  home  with  her 
frequently,  had  accompanied  her  to  dances,  and  had  been 
in  her  company  on  other  occasions;  that  some  time  pre- 
vious to  the  date  named  he  had  told  her  that  he  loved  her 


414  State  v.   Price.  [167  Iowa 

and  proposed  marriage,  which  she  had  accepted;  that  he* 
had  hugged  and  kissed  her  whenever  with  her  alone;  that 
he  so  did  and  told  her  that  he  loved  her  on  the  way  home 
on  the  night  in  question,  and  asked  her  to  "let  him  do  it/' 
assured  her  that  it  was  not  wrong,  as  they  were  to  marry- 
anyway,  and  finally  said  that  he  would  marry  her  "if  any- 
thing happened";  and  that  she  yielded  to  his  embraces 
after  requiring  him  to  repeat  this  last  statement.  On 
cross-examination  she  stated  that  but  for  this  last  promise 
she  would  not  have  submitted,  and  that  it  was  what  finally 
led  her  to  yield. 

I.     Appellant    complains    of    several    instructions,    in 

that  they  permitted  conviction  if  intercourse  were  procured 

by  protestations  of  love,  deception,  or  other  seductive  arts, 

I  Criminal  LAW    ^^^   ^^^^   prosccutrix   testified   that   the   con- 

cvfdenc?*         ditional  promise  of  marriage  was  what  finally 

dence  of  other  seductive  arts.  But  she  did  not  say  that 
this  was  the  only  influence  operating  on  her  will.  For 
all  that  appears,  she  may  not,  and  the  jury  might  have 
found  that  she  would  not,  have  yielded  had  all  protestations 
of  love  been  omitted,  or  had  he  not  insisted  that,  as  they 
were  engaged  to  marry,  sexual  indulgence  would  be  no 
harm.  This  last,  doubtless,  was  what  the  court  alluded 
to  as  "other  seductive  arts,"  and  of  which,  contrary  to 
appellant's  contention,  there  was  evidence.  The  mere  fact 
that  the  promise  to  marry  her  if  anything  happened  was 
the  final  argument  which  persuaded  prosecutrix  to  yield 
did  not  eliminate  from  consideration  the  other  influences 
which  may  have  operated  to  overcome  her  scruples.  In- 
deed, it  is  scarcely  conceivable  that  a  chaste  woman  could 
be  induced  to  step  aside  from  the  path  of  virtue  in  the 
absence  of  all  blandishments  of  love;  and,  even  though 
a  false  promise  may  be  essential  to  overcome  her  inclina- 
tions to  virtue's  side,  other  influences,  such  as  protesta- 
tions of  love  and  artifices,  such  as  assurances  that  there 
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would  be  no  harm  because  of  an  engagement^  may  have 
been  quite  as  potential  in  accomplishing  the  seduction. 
Ify  then,  by  his  protestations  of  love  or  other  deception  or 
other  artifices,  in  connection  with  a  conditional  agreement 
to  marry,  or  without  this,  the  accused  persuaded  the  prose- 
cutrix to  yield  to  his  embraces,  when  but  for  such  pro- 
testations or  deception  or  other  artifices  she  would  not  have 
done  so,  this  was  sufficient  to  sustain  a  finding  of  guilt, 
regardless  of  whether  some  of  these  or  the  conditional 
promise  was  what  finally  determined  the  issue.  In  other 
words,  the  previous  chastity  of  an  unmarried  woman  hav- 
ing been  ascertained  and  the  fact  of  intercourse  estab- 
lished, the  inquiry  is  as  to  the  means  by  which  this  was 
accomplished;  and  if  the  accused,  by  false  promise,  pro- 
testations of  love,  deception,  or  other  artifice,  persuades 
such  woman  to  yield,  when  but  for  some  or  all  of  these 
she  would  have  known  "no  bliss  but  that  which  virtue 
gives,"  he  is  guilty  of  the  crime  of  seduction.  See  State  v. 
CrisweU,  148  Iowa,  254;  State  v.  Mclntire,  89  Iowa,  139; 
Breiner  v.  Nugent,  136  Iowa,  322. 

Our  conclusion  is  that,  notwithstanding  the  testimony 
of  prosecutrix  that  the  conditional  promise  of  marriage 
was  what  finally  induced  her  to  yield  to  sexual  indulgence, 
the  court  did  not  err  in  submitting  to  the  jury  whether 
seduction  was  accomplished  by  protestations  of  love,  decep- 
tion, or  other  artifices. 

Whether  the  evidence  was  sufficient  to  warrant  a  find- 
ing on  these  separately  necessarily  depends  somewhat  on 
the  age  and  experience  of  the  parties,  their  relation  to  one 
a.  Same:  another,   and  other  circumstances.     State  v. 

evidence.  Hayes,   106   Iowa,   82 ;   Havm  v.   Banghart, 

76  Iowa,  683;  Marshall  v.  Taylor,  98  Cal.  55  (32  Pac. 
867,  35  Am.  St.  Bep.  144).  Enough  of  the  evidence  has 
been  recited  to  indicate  that  the  issues  were  for  the  jury 
to  pass  on. 

n.     Counsel  for  appellant  also  criticise  the  instruc- 
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tions  in  authorizing  conviction  upon  a  finding  that  inter- 
course was  procured  on  the  conditional  promise  of  mar- 
3.  Sams:  riagc  in  event  pregnancy  followed.     Where 

evidence.  ^j^^  matter  i9  one  merely  of  barter,   as   in 

People  V.  Smith,  132  Mich.  58  (92  N.  W.  776),  there  is 
reason  for  saying  this  does  not  amount  to  seduction.  It 
is  then  but  a  blunt  offer  of  wedlock  in  futuro  in  exchange 
for  sexual  favors  in  presenti.  State  v.  Reeves,  97  Mo.  668 
(10  S.  W.  841,  10  Am.  St.  Rep.  349). 

But  it  ought  not  to  be  said  that  a  young  girl  of  six- 
teen years,  in  yielding  to  one  professing  to  love  her,  and 
in  the  circumstances  described  by  prosecutrix,  on  the 
strength  of  such  a  promise,  is  necessarily  of  previous  un- 
chastity,  or  submitted  as  the  result  of  passion,  rather  than 
the  false  pronjise  of  the  accused.  State  v.  Hughes,  106 
Iowa,  125;  State  v.  Knutson,  91  Iowa,  549;  State  v. 
O'Hare,  36  Wash.  516  (79  Pac.  39,  68  L.  R.  A.  107,  104 
Am.  St.  Bep.  970).  We  adhere  to  the  rule  announced 
in  the  Hughes  case. 

The  definition  of  previous  chastity  was  correct,  and 
the  evidence  such  as  to  preclude  interference  with  the 
verdict  by  this  court. — Affirmed. 


Wii-LiAM  Edwards,   Appellee,   v.    Anna   M.   Hasel, 

Appellant. 

Municipal  corporations:  street  obstructions:  negligence:  evi- 
I  DENCE.  A  city  may  authorize  the  use  of  areas  for  admitting 
light  from  the  street  to  the  basements  of  abutting  buildings, 
and  this  authority  may  be  implied  from  long  acquiescence  in 
their  use;  but  a  property  owner  may  be  liable  for  negligence 
in  the  use  of  the  same,  notwithstanding  the  permission.  The 
evidence  in  this  case,  that  defendant  maintained  a  two-inch  plank 
covering  over  the  window  grating  in  the  walk,  on  which  plaintiff 
stumbled  and  was  injured,  was  sufficient  to  take  the  question 
of  his  negligence  in  so  doing  to  the  jury. 
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Same:  negugence:  evidence.  The  property  in  this  case  was  in 
2  the  possession  of  a  tenant  at  the  time  of  plaintiff's  injury,  and 
the  court  instructed  that  defendant  could  not  be  held  liable  un- 
less it  was  found  that  the  obstruction  was  furnished  by  defend- 
ant for  use  by  the  lessee,  *  for  the  purpose  and  in  the  manner 
it  was  used  at  the  time  of  the  accident.  Held,  that  the  evidence 
that  defendant  furnished  the  cover  for  the  opening  constituting 
the  obstruction  was  sufficient  to  take  the  question  of  defendant's 
liability  to  the  jury. 

Appeal  from  Scott  District   Court, — Hon.   A.   J.   House, 

Judge. 

Wednesday,  November  20,  1912. 

Action  for  damages  for  a  personal  injury  caused  by 
an  obstruction  upon  the  sidewalk,  placed  thereon  by  the 
defendant.  There  was  a  verdict  for  plaintiff,  and  defend- 
ant appeals. — Affirmed. 

Thuenen  &  Shorey,  for  appellant. 

Cook  £  Balluff,  for  appellee. 

Evans,  J. — ^We  quote  from  appellant's  brief  the  fol- 
lowing statement  of  facts,  which  the  evidence  fairly  tends 
to  support: 

Th^  defendant  is  the  owner  of  certain  premises  in  the 
city  of  Davenport,  Iowa.  Said  premises  were  leased  by 
defendant  to  one  Traeger  in  December,  1908,  for  a  period 
of  five  years,  and  were  occupied  by  a  subtenant  at  the  time 
the  injury  occurred.  The  building  on  said  premises  ex- 
tends up  to  the  sidewalk.  A  cellar  window  is  cut  into  the 
sidewalk,  and  extends  about  eighteen  inches  out  from  the 
building,  and  is  about  two  and  one-half  feet  wide,  running  ' 
along  the  side  of  the  building.  The  cellar  window  has  an  iron 
grating  over  it  to  prevent  persons  from  stepping  into  the 
opening,  and  during  the  winter  months,  and  for  more  than 
thirty-five  years,  has  had  a  wooden  covering.  This  wooden 
'covering  is  two  inches  thick,  and  consequently  stands  two 

Vol.  157  Ia.— 27. 
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inches  higher  than  the  surface  of  the  sidewalk.  Just  east 
of  the  cellar  window  is  a  door  leading  into  a  storeroom, 
which  storeroom  was  occupied  by  a  subtenant,  and  was 
used  as  a  saloon  at  the  time  of  the  accident.  On  or  about 
March  9;  1909,  the  plaintiff  coming  out  of  the  saloon,^ 
stepped  onto  the  platform  in  front  of  the  door^  made  a 
short  turn  to  the  west^  and  when  he  stepped  off  the  platform 
in  front  of  the  door  bumped  his  toe  against  the  covering 
and  fell,  injuring  himself  severely.  The  covering  was  in 
good  repair. 

This  suit  is  based  upon  the  theory  that  the  covering 
maintained,  as  above  stated,  was  dangerous,  and  that  it 
was  negligence  on  the  part  of  the  defendant  t6  maintain 
the  same.  This  covering  was  placed  over  the  cellar  win- 
dow only  during  the  winter  months,  and  was  removed  in 
the  spring  of  each  year,  and  not  replaced  until  the  fol- 
lowing winter.  This  custom  had  continued  for  over  thirty- 
five  years.  The  evidence  shows  that  previous  to  the  leasing 
of  said  premises  this  defendant  and  her  husband  had  occu- 
pied the  same,  and  during  the  time  of  their  occupancy 
they  had  each  winter  placed  this  covering  over  the  cellar 
window. 

I.  It  is  the  first  contention  of  the  appellant  that 
there  was  a  failure  of  proof  of  negligence  of  the  defendant, 
and  that  a  verdict  should  have  been  directed  on  that  ground. 

Assuming,  first,  that  the  defejidant  was  in- 
rtrwt*ob8truc-    strumcntal   in   placing  the   obstruction   com- 
Rencc:°v?*"       plained  of,   did   it  render  the  sidewalk  not 
^^**  reasonably  safe  for  the  use  of  pedestrians? 

Or,  rather,  can  it  be  said  as  a  matter  of  law  that  such 
'  sidewalk  was  reasonably  safe  for  the  use  of  pedestrians  not- 
withstanding such  obstruction  ?  We  have  held  that  the  city 
may  authorize  areas  and  cellarways  leading  into  baseii^ents 
.  of  abutting  buildings.  Perry  v,  Castner,  124  Iowa,  891. 
The  evidence  in  this  case  would  warrant  a  finding  of  au- 
thority by  the  city  from  long  acquiescence  to  maintain 
the  obstruction  complained  of.  We  have  held  also  that  a 
property  owner  may  be  held  liable  for  negligence  in  the 
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use  of  such  privilege  notwithstanding  the  permission  of 
the  city.  Colder  v.  Smalley,  66  Iowa,  219.  In  the  case 
at  bar  it  must  be  said  that  the  evidence  in  support  of  the 
alleged  negligence  of  the  defendant  is  very  slender.  But 
it  must  also  be  said  that  it  is  sufficient  to  carry  the  ques- 
tion into  the  field  of  fact.  We  can  not  say  as  a  matter  of 
law  that  the  maintenance  of  this  obstruction  in  the  manner 
shown  was  not  negligence. 

II.  It  appears  that  the  property  was  in  possession 
of  a,  tenant.  The  trial  court  instructed  the  jury  that  the 
defendant   could   not   be   held    liable    for   the    obstruction 

complained  of,  unless  they  found  "that  such 
negiiffence:        covcr  was   fumished   by  the   defendant   for 

evidence. 

use  by  her  lessee,  for  the  purpose  and  in  the 
manner  in  which  it  was  used  at  the  time."  It  is  urged 
by  appellant  that  there  is  no  evidence  in  the  record  to 
sustain  the  hypothesis  that  the  cover  in  question  was  fur- 
nished by  the  defendant  to  her  lessee.  It  is  true  that  there 
is  no' direct  statement  in  the  record  to  that  effect,  but  such 
fact  may  be  found  as  a  fair  inference  from  other  facts 
in  the  case.  The  defendant  testified  that  she  had  used 
such  cover  in  like  manner  in  the  winter  time  for  several 
yefirs  during  her  actual  occupancy  of  the  premises,  and 
that  she  rented  the  pi-emises  in  December,  1908,  to  one 
Traeger,  who  sublet  to  his  brother-in-law,  Joens.  One 
witness  testified  that  the  cover  was  in  place  in  the  fall  of 
1908.  Joens  testified  that  it  was  there  when  he  went  into 
possession  on  January  1,  1909.  We  think  this  evidence 
furnished  sufficient  basis  for  the  instruction  of  the  court. 
No  other  complaint  is  made  of  the  instructions. 

It  is  our  conclusion  that  the  judgment  below  must 
be — Affirmed. 


1 
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WiLLiAK   JoHirsoir   V.   Corn   Psoductb   Refototo  Com- 

FASTYf  a  Corporation,  AppeUant. 

Master   and    aervant:     vbgugence:     noxiicATE   cause:    evioehge. 

1  Where  an  injury  may  have  been  caused  in  several  different  ways 
and  one  is  as  probable  as  the  other  no  recovery  can  be  had. 
The  facts  supporting  the  theory  relied  upon  must  be  of  such  a 
nature,  and  so  related  to  each  other,  that  no  other  logical  con* 
elusion  can  fairly  and  reasonably  be  drawn  from  them.  In  this 
action  the  evidence  is  held  sufficient '  to  take  the  question  of 
whether  plaintiff  was  injured  by  the  falling  of  sand  and  dirt 
upon  him  from  a  pilaster  near  which  he  was  excavating  to  the 
jury. 

Same:     safe  place  to  woax:    evioence.    The  evidence  in  diis  case 

2  is  held  to  require  submission  of  the  question  of  defendant's  neg- 
ligence in  failing  to  make  the  pit  in  which  plaintiff  was  cm- 
ployed  a  safe  place  to  work,  by  properly  lighting  it  and  guarding 
against  falling  sand  and  dirt 

Same:     assumption  op  risk.     Where  plaintiff  knew  nothing  of  the 

3  danger  and  proceeded  with  his  work  of  excavating  as  directed, 
which  did  not  apparently  undermine  the  pilaster  that  crumbled 
and  injured  him,  he  was  justified  in  assuming  that  the  excava- 
tion could  be  done  in  safety.  * 

Same:    submission  of  issues:    prejudice.     No  prejudice  to  the  de- 

4  fendant  resulted  in  this  case  by  copying  the  pleadings,  alleging 
several  grounds  of  neglience,  into  the  instructions;  as  the  court 
thereafter  clearly  defined  the  issues  and  limited  consideration 
by  the  jury  to  certain  specific  grounds  of  negligence  actually 
submitted. 

Same:     instructions:    negligence  of  agent.     An  instruction  that 

5  the  negligence  of  defendant's  corporate  officers  or  agents  was 
that  of  the  corporation,  and  that  its  foreman  was  an  officer,  and 
any  negligence  of  his  was  imputable  to  it,  was  inaccurate  in 
describing  the  foreman  as  an  officer,  and  in  making  any  negli- 
gence on  his  part  imputable  to  the  corporation,  in  the  absence 
of  a  showing  that  he  was  a  vice-principal;  still  it  was  not 
prejudicial  where  the  duties  resting  upon  the  foreman  were 
those  of  the  master  relating  to  the  safety  of  an  employee. 


Dec.  1912]     Johnson  v.  Refining  Co.  421 

Appeal  from  Scott  District   Court. — Hon.  L.   J.   Horan^ 

Judge. 

Wednesday,  November  20,  1912. 

Action  for  damages  resulted  in  judgment  against 
defendant,  from  which  it  appeals. — Affirmed. 

Lane  £  Waterman,  for  appellant. 

V 

Walter  H.  Peterson  and  Bolinger  &  Block,  for  ap- 
pellee. 

Ladd,  J. — I.  The  defendant  is  a  manufacturer  of 
edible  products  from  corn,  and  plaintiff  was  in  its  em- 
ployment as  a  common  laborer.  Prior  thereto  he  had 
worked  in  car  construction  and  repair  shops,  and  at  ex- 
cavating for  and  laying  sewers  and  tile.  He  had  been 
working  for  defendant  in  the  "roustabout  gang,"  of  which 
one  Lane  was  foreman,  for  some  time,  when  required  by 
the  foreman  to  go  to  the  blacksmith  shop.  This  shop 
was  about  eighteen  feet  square  with  a  wooden  floor  about 
three  feet  above  a  granitoid  floor  six  inches  thick.  The 
defendant,  for  some  purpose  in  relation  to  the  foundation, 
had  caused  a  pit  to  be  excavated  beneath  this  shop  about 
eleven  feet  deep,  measuring  from  the  wood  .floor,  and 
therein  a  pillar  of  dirt  or  sand  covered  with  granitoid  had 
been  left  as  a  sort  of  platform  onto  which  the  dirt  from 
the  bottom  could  be  thrown,  and  then  taken  by  a  man  on 
top  of  the  pillar,  and  thrown  through  a  hole  in  the  wood 
floor  about  two  feet  square.  The  excavation  is  more  par- 
ticularly described  by  plaintiff,  and,  as  the  right  to  recover 
at  all  is  challenged,  his  testimony  with  respect  thereto  and 
of  how  the  injury  was  received  may  be  set  out  somewhat 
fully. 

The  excavation  had  been  there  before  that  day  about 
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a  week.  I  did  not  have  anything  to  do  with  the  excavating 
or  the  digging  of  this  trench  or  hole.  There  was  a  space 
cut  off  of  the  outside  wall  in  the  neighborhood  of  three  and 
one-half  feet  wide,  running  back  eight  feet,  and  then  north 
eight  feet  to  the  main  wall  of  the  steephouse.  Then  take 
it  over  in  this  side,  we  will  say  four  feet,  and  there  was 
another  cut-off  made.  It  ran  to  the  bottom  and  then  this 
strip  here  in  the  main  wall  of  the  steephouse  was  to  be  dug 
out  so  as  to  allow  the  masons  to  work  on  the  floor  of  this 
cement  foundation,  and  this  space  in  here,  along  next  the 
main  foundation,  was  to  be  opened  in  order  to  give  the 
masons  a  chance  to  lower  the  main  foundation  to  the  bottom 
of  this  pillar.  And  they  left  a  pillar  in  the  neighborhood  of 
three  and  one-half  or  four  feet  square  at  the  top  that  went 
to  the  bottom,  standing  tHere  unprotected.  It  was  about 
the  same  size  at  the  bottom  as  at  the  top.  A  little 
bit  wider  at  the  bottom,  probably  a  few  inches.  On 
the  top  of  this  pillar  it  was  granitoid  about  six  inches 
through.  That  granitoid  covered  pretty  nearly  the  entire 
top.  There  was  a  three-corAered  point  right  across  the 
comer  from  the  square  that  was  unprotected  with  granitoid. 
The  granitoid  had  been  taken  off  it.  The  pillar  was  left  for 
the  purpose  of  throwing  the  material  out  of  this  excavation 
on  top  to  enable  the  men  to  get  through  the  floor  to  get 
it  outside  where  it  could  be  disposed  of.  On  the  day  I  was 
hurt  before  I  went  into  this  excavation  I  had  been  cleaning 
up  inside  of  the  building.  I  had  nothing  to  do  with  ex- 
cavating or  digging  in  the  hole  before  that  day.  I  had  never 
been  in  that  hole.  I  had  never  seen  it  before.  .  .  . 
;Mr.  Lane  came  to  me  in  the  afternoon  around  about  four 
o'clock,  ani  he  was  pretty  well  cleaned  up  on  the  inside, 
and  he  asked  me  to  go  with  him  to  the  blacksmith  shop,  and 
we  went  there,  and  he  put  me  down  on  top  of  this  granitoid 
to  help  the  other  fellow  to  throw  up  the  dirt,  because  being 
so  low  that  a  man  couldn't  shovel  only  a  few  shovels  until 
he  would  have  to  crawl  out  of  it.  I  got  into  the  hole  by 
going  over  to  this  corner  where  the  trapdoor  is,  and  getting 
down  on  this  granitoid  and  crawl  through  underneath.  I 
crawled  as  far  as  the  hole  in  the  wooden  floor.  At  this  time 
there  was  a  man  down  in  the  hole  when  I  crawled  in.  He 
was  shoveling  dirt  up  onto  this  pier.  At  that  time  I  was 
staying  back  to  one  side  of  the  place,  and  there  was  another 
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man  shoveling.    I  was  waiting  until  he  got  tired  and  came 
up,  so  as  to  make  a  change.    I  threw  dirt  through  this  little 
hole.     They  had  one  extension  light  with  two  lights  on 
is  all  they  had.     That  was  hanging  over  the  rafters,  oyer 
to  one  side  of  the  excavation.     The  lights  were  not  directly 
ever  the  hole.     They  were  just  to  one  side.     To  a  certain 
extent  they  were  thrown  in,  but  not  sufficient  force  in  them 
to  give  a  person  a  clear  sight.     It  was  just  light  enough  so 
you  could  see  to  work,  and  that  was  all.     There  were  two 
lights  on  one  extension.     I  should  judge  the  lights  were  ^ 
probably  sixteen  candle  power.    They  had  glossed  over  with 
dirt.    You  could  hardly  see  through  them.     .     .     .     When. 
I  went  to  the  hole,  I  did  not  know  what  the  pillar  and  walls 
were  made  of.     I  was  on  "top  of  the  pillar  about  half  an 
hour.     I  went  down  in  the  hole  because  I  was  required  by 
the  foreman  Mr.  Lane.     .     .     •     The  other  man  that  was 
down  there  came  up.     I  took  his  place.    I  did  not  take  my 
shovel.     There  were  shovels  already  in  the  pit.     When  I   • 
got  down  there,  it  was  betwixt  and  between  dark  and  light 
in  the  hole.     It  was  light  enough  to  work,  but  not  to  see 
what  kind  of  material.     I  could  not  see  what  kind  this^ 
material  was  when  I  got  down.     I  was  hurt  as  near  as  I 
can  judge  about  fifteen  or  twenty  minutes  after  I  got  down. 
After  I  got  down,  I  went  ahead  as  I  was  directed.     There 
was  a  little  piece  of  dirt  laying  in  the  main  wall  of  the 
Bteephouse  that  was  to  be  removed.    It  was  in  the  neighbor- 
hood-|-we  will  say  it  was  sixteen  inches  wide,  a  strip  re- 
maining of  the  pier  that  goes  to  the  bottom,  to  give  the 
room  for  the  masons  to  work  under  this  main  wall.     It 
was  an  addition  to  the  pillar.    It  was  not  a  part  of  the  pil- 
lar.    It  was  fastened  on  to  the  pillar  on  one  side.     It  was 
cleared  out  so  as  to  give  the  masons  a  chance  to  work  on 
the  main  foundation,  the  main  wall.     We  had  already  re- 
moved that     I  started  to  remove  that  little  piece  that  was 
along  this  main  wall.     It  was  attached  on  up  against  the 
main  wall  of  the  steephouse.     It  was  an  addition  to  the 
pillar,  but  then  it  was  at  the  bottom.    I  did  not  ftt  any  time 
dig  any  dirt  in  under  this  pillar.     I  did  not  take  any  dirt 
off  the  pillar  at  all.     I  was  working  from  the  foundation 
or  underneath  the  main  foundation  for  to  give  room  for 
the  mason  to  extend  that  foundation.    I  did  not  remove  any 
dirt  from  the  pillar.    As  to  what  happened  when  I  started 
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te  remove  this  dirt,  well,  I  was  bent  over  shoveling  straight- 
enixig  up  the  back  part  underneath  this  pier  or  main  foun- 
dation when  the  fall  got  me.  Q.  What  was  it  that  fell  on 
you  !  A.  I  don't  know.  I  was  standing  with  my  right  side 
to  the  pillar.  As  near  as  I  can  get  it,  I  was  facing  east 
There  was  a  foundation  down  there,  part  of  the  way  down 
of  the  steephouse.  I  was  working  near  that  foundation. 
I  suppose  the  foundation  was  made  of  brick  and  mortar, 
but  I  don't  know.  It  might  have  been  made  of  concrete, 
but  the  piers  that  were  put  in  there  were  made  of  brick. 
I  couldn't  see  what  any  of  this  was  made  of  when  I  went 
down  there.  Q.  Now,  what  effect  did  this  caving  in  or 
falling  have  on  you,  Mr.  Johnson  ?  What  happened  to  you 
then?  A.  I  don't  know.  I  didn't  know  anything  until 
after  I  was  taken  to  the  office. 

Upon  being  recalled,  after  defendant  had  moved  for  a 
directed  verdict,  plaintiff  testified  further: 

I  was  bending  over,  shoveling.  I  was  probably  eight 
or  ten  inches  from  the  pillar.  Q.  And  then  what  happened  ? 
A.  And  then  there  was — I  noticed  there  was  a  squeeze  that 
turned  me  half  around.  Q.  What  do  you  mean  by  'squeeze  V 
A.  A  caving.  A  caving  of  sand  or  dirt  or  some  kind  of 
soft  material.  Q.  What  happened  then  ?  A.  Then  I  didn't 
know  anything  more  until  I  came  into  the  office.  Q.  Did 
you  notice  anything  falling  on  you?  A.  No;  just  nothing 
only  what  fell  at  that  slide.  Q.  Just  describe  what  fell  on 
you.  What  did  it  feel  like,  would  you  say?  A.  It  was 
either  dirt  or  sand  or  some  soft  material.  At  that  time 
I  couldn't  tell.  Q.  How  do  you  know  that?  A.  Because 
it  caught  me  around  above  the  waist  here,  and  buried  me 
that  deep  [indicating].  I  remember  that.  This  fall  came 
from  the  right  side.  It  came  from  the  south.  It  came 
from  the  pier,  and  then  I  lost  consciousness.  Q.  Did  I  un- 
derstand you  to  say  you  felt  yourself  being  buried  ?  What 
do  you  mean?  I  don't  understand.  A.  Yes.  I  felt  my- 
self being  buried  by  some  soft  material  that  closed  in 
around.  It  struck  me  first  on  the  shoulder  here.  Q.  State 
whether  or  not  you  lost  consciousness  immediately.  A.  I 
didn't  know  at  the  time  that  they  took  me  out  at  all. 
Q.  But  you  felt  yourself  being  buried  by  something?  A. 
Yes,  sir. 
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On  cross-examination: 

When  you  were  asked  this  morning  the  plain  simple 
question  what  was  it  that  struck  you  and  hurt  you,  and 
said  'I  don't  knoV—  A.  Well,  I  don't  know  yet.  Q.  What 
have  you  been  saying  then — that  sand  and  dirt  came  down 
and  buried  you  ?  A.  I  just  said  that  it  seemed  to  me  that 
was.  Q.  You  don't  mean  now  that  you  know  anything 
about  what  it  was,  do  you?  A.  I  am  not  positive,  no; 
but  then  I  say  it  seemed  to  me  as  it  came  around  me  and 
buried  me  up.  Q.  You  said  this  morning  you  lost  con- 
sciousness as  soon  as  something  struck  you  on  the  shoulder. 
A.  As  soon  as  it  buried  me.  •  •  .  Q.  Now  you  are  not 
able  to  say  now  that  that  man  might  not  have  dropped 
something  on  your  shoulder  that  broke  the  bone,  and  caused 
you  to  become  unconscious,  are  you  ?  A.  I  know  he  didn't. 
Q.  How  do  you  know,  if  you  lost  consciousness  and  don't 
know  what  hit  you,  how* do  you  know  he  didn't  drop  some- 
thing on  you  if  you  lost  consciousness  ?  A.  Well,  one  rea- 
son is  that  I  kept  the  stuff  pretty  well  throwed  up  to  him 
on  the  upper  floor.  Q.  How  do  you  know  he  didn't  pick 
up  a  piece  of  this  concrete,  and  try  to  throw  that  out,  and 
it  dropped  on  you?  A.  Because  there  was  no  concrete 
loosened  up.  Q.  How  do  you  know  there  wasn't  any 
loosened  up  lat  that  time  ?  You  never  went  back  afterwards, 
did  you,  to  look  at  the  top  of  that  pillar  ?  A..  No ;  and  then 
I  spoke  to  Mr.  Lane  just  before  the  thing  fell  asking  for 
the  privilege  of  taking  that  there  granitoid  off  and  throwing 
it  out  of  there,  and  working  from  the  top.  Q.  You  don't 
know  what  that  man  on  top  of  the  pillar  might  have  had 
in  his  hands,  and  suddenly  let  fall  on  you,  do  you  ?  A.  No, 
sir. 

II.  It  will  be  noted  that  plaintiff  relied  wholly  on 
circumstantial  evidence,  to  show  how  the  accident  occurred. 
Appellant  insists  that  he  did  not  succeed.  The  testimony 
was  that  there  was  a  caving  in  of  sand,  dirt  or  some  kind  of 
soft  material  from  the  direction  of  the  pilaster  beside  which, 
he  was  working;  that  it  seemed  to  come  from  the  pilaster; 
that  it  filled*  in  about  him  above  the  waist;  that  it  first 
struck  him  on  the  shoulder;  and  that  he  felt  himself  being 
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buried  hj  some  soft  material  when  he  lost  oonsciousneaa. 
He  admitted  on  cross-examination  that  he  was  not  posi- 
tive that  this  oceurredy  but  said  that  it  seemed  so  to  him. 
Apparently  all  happened  in  so  short  a  time  that  he  had  no 
opportimity  to  observe  before  he  was  rendered  unconscious 
by  the  falling  sand  or  something  striking  his  shoulder. 
From  this  evidence  the  only  reasonable  inference  was  that 
the  sand  or  dirt  had  slid  or  fallen  away  from  the  pilaster 
about  him.  The  jury  might  have  concluded  it  came  from 
that  direction,  and  it  could  not  well  have  come  from  the 
side  of  the  pit  beyond  the  pilaster.  This  was  about  three 
or  four  feet  square  and  eight  feet  high,  with  the  granitoid 
on  top,  and  must  have  dried  out  some  in  the  several  days 
it  had  been  in  this  condition,  and  the  inference  that  the 
sand  or  dirt  which  slid  about  plaintiff  came  therefrom  is 
exceedingly  probable,  and,  in  the  absence  of  any  other  ex- 
planation, might  well  have  been  adopted  by  the  jury.  If 
the  falling  dirt  or  sand  carried  the  granitoid  with  it,  or  a 
tool  used  from  the  laborer  above  and  one  of  these  struck 
plaintiff,  such  falling  was  quite  as  much  the  proximate  re- 
sult as  though  a  stone  or  other  substance  in  the  dirt  or 
sand  had  been  carried  against  his  shoulder,  and  caused  the 
fracture.  Of  course,  the  injury  may  have  been  occasioned 
by  the  laborer  above  dropping  a  tool  or  a  piece  of  granitoid, 
as  suggested  by  appellant,  or  in  other  conceivable  ways, 
but  there  is  nothing  in  the  evidence  pointing  to  any  such 
cause,  and,  as  the  falling  of  the  sand  and  dirt  from  the 
pilaster  reasonably  might  have  produced  the  injury  and  no 
other  explanation  is  afforded  by  the  record,  the  jury  might 
have  concluded  that  this  was  the  operating  agency  in  bring- 
ing about  the  result. 

As  contended,  if  the  injury  might  have  been  caused  in 
several  different  ways  and  the  probabilities  as  to  two  or 
more  are  balanced,  then  there  can  be  no  recovery.  Neal  v. 
Railway,  129  Iowa,  5.  This  is  only  another  way  of  ex- 
pressing the  rule  laid  down  in  Asbach  v.  Railway,  74  Iowa, 
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248,  in  saying  that  the  tlieory  on  which  recovery  must  be 

had  can  not  be  said  to  be  established  by  cir- 

1.  Master  and  .       i«    i  •!  •  •    m         ^« 

servant:  neg.     cumstantial  evidence,  even  in  a  civil  action, 

Hgcnce:  proxi-  , 

mate  cause:       unless  the  facts  relied  upon  are  of  such  a  na- 

tiire,  and  are  so  related  to  each  other,  that 
it  is  the  only  conclusion  that  can  fairly  or  reasonably  be 
drawn  from  them.  It  is  not  sufficient  that  they  may  be 
consistent  merely  with  that  theory,  for  that  may  be  true, 
and  yet  they  may  have  no  tendency  to  prove  the  theory. 
This  is  tantamount  to  saying  the  evidence  must  be  such  as 
in  the  nature  of  the  case  will  convince  an  ordinarily  rea- 
sonable person  that  the  injury  complained  of  was  the  proxi- 
mate result  of  the  particular  cause  alleged.  If  another 
inconsistent  with  the  cause  alleged  is  equally  probable,  the 
former  can  not  be  said  to  have  been  proven.  But,  as 
said  in  Brownfield  v.  Railway,  107  Iowa,  264:  ^'Where 
a  cause  is  shown  which  might  produce  an  accident  in  a 
certain  way,  and  an  accident  happens  in  that  manner,  it  i& 
a  warrantable  presumption,  in  the  absence  of  showing  of 
other  cause,  that  the  one  known  was  the  operative  agency 
in  bringing  about  the  result."  Degelau  v.  Wight,  114 
Iowa,  52;  Tibbifs  v.  Railway,  138  Iowa,  179;  Brown  v. 
Coal  Co.,  143  Iowa,  663 ;  Bell  v.  Bettendorf  Axle  Co.,  140 
Iowa,  337 ;  Paulson  v.  Bettendorf  Axle  Co.,  146  Iowa,  399. 
The  evidence  was  sufficient  under  this  rule  to  carry 
to  the  jury  the  issue  as  to  whether  the  injury  was  caused 
by  the  sand  and  dirt  falling  or  sliding  from  the  pilaster. 

III.  Counsel  for  appellant  argue  that  there  was  no 
evidence  tending  to  sustain  findings  that  the  pit  was  an 
unsafe  place  to  work,  or  that  the  defendant  was  negligent  in 

not    warning    the    plaintiff    of    the    dangers 

placet©  work:    incident  to  the  work.     The  evidence  tended 

evidence. 

to  show  that  the  pit  was  so  dimly  lighted  that 
plaintiff,  when  he  entered,  could  not  see  the  nature  of  the 
soil,  but  was  able  to  see  the  ridge  next  to  the  pilaster,  but 
apparently  forming  no  part  of  it.     He  was  directed  to  re- 
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move  the  ridge^  and  there  is  nothing  in  the  record  indi- 
cating that  he  attempted  anything  else.  The  falling  or 
sliding  of  the  earth  composing  the  pilaster  was  not  a  thing 
to  be  anticipated,  as  where  laborers  are  shoveling  banks  of 
clay  or  gravel,  and  it  falls  or  slides  down  as  the  work 
proceeds.  See  Fredericks  v.  Brick  &  Tile  Co.,  151  Iowa, 
637;  Naylor  v.  Railway,  53  Wis.  661  (11  N.  W.  24); 
Swanson  v.  Railway,  68  Minn.  184  (70  N.  W.  978).  This 
pillar  did  not  constitute  a  transitory  danger  incident  to 
the  work,  at  least  nothing  in  the  record  indicates  but  that 
it  was  intended  to  remain  permanently. 

Plaintiff  knew  nothing  of  danger  to  be  anticipated 
therefrom,  but  proceeded  to  do  the  very  thing  required, 
which,  as  it  did  not  apparently  undermine  said  pilaster, 
3.  Same:  assump-  ^®  ^ad  the  right  to  assume  might  be  done  in 
.  ^^  °'  '^'  safety.  Herr  v.  Green,  156  Iowa,  532.  True, 
had  excavated  tile  and  sewer  drains,  but  in  what  manner 
that  would  have  aided  him  in  ascertaining  in  this  dimly 
lighted  pit  that  this  pilaster  was  not  likely  to  stand  we  are 
not  informed.  Conditions  were  such  that  the  court  did 
not  err  in  leaving  the  jury  to  say  whether  defendant  was 
negligent  in  failing  to  furnish  a  safe  place  to  work  and  in 
omitting  to  put  a  guard  against  its  dangerous  condition 
if  so  found. 

IV.     Another  contention  is  that  the  instructions  are 

confusing  as  to  the  issues  with  respect  to  the  negligence 

alleged.     The  pleadings  were  copied  therein,  and  therefrom 

^  g^j^^.  it  appears   that  there  were  five  grounds  of 

Jf**gg"JjP        negligence:     (1)  the  pilaster  was  dangerous, 

prcju  ice.  ^^  ^jj^^  ^^  support  therefor  was   provided; 

(2)' in  failing  to  make  use  of  another  device  for  the  pur- 
pose for  which  the  pilaster  was  left;  (3)  in  failing  to  warn 
of  the  dangers  in  doing. what  was  required  of  him;  (4)  in 
failing  to  light  the  pit;  and  (5)  in  not  providing  a  safe 
place  in  which  to  work.  In  the  third  instruction  the  jury 
was  told  that,  in  order  to  recover,  it  must  appear  that  "the 
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falling  upon  him  of  the  pillar  in  question  was  the  result 
of  some  negligence  upon  the  part  of  defendant/'  and  in 
the  fifth  instruction  that,  to  warrant  a  recovery,  it  must 
be  found  (1)  "that  before  or  at  the  time  of  his  injuries 
the  defendant  was  negligent  substantially  as  claimed,  as 
above  set  out  and  that  its  negligence  was  the  cause  of  his 
injuries;  (2)  that  he  was  himself  free  from  any  negligence 
which  contributed  to  his  injuries;  (3)  the  amount  which 
he  was  damaged  by  reason  of  such  injuries.  A|id  you 
should,  in  your  deliberations,  take  up  each  one  of  these 
propositions  in  the  order  stated,  and  discuss  and  decide 
them  one  at  a  time."  In  the  sixth  instruction  the  alleged 
li^ligence  of  defendant  is  taken  up,  and,  after  some  dis- 
cussion, the  jury  are  told  the  questions  of  defendant's  neg- 
ligence for  their  consideration  are  narrowed  down  to  these: 

(1st)  Was  the  place  in  which  the  plaintiff  was  work- 
ing at  the  time  he  received  the  injuries  complained  of  an 
unsafe  place  to  work  ? 

(2)  If  you  find  that  it  was  a  safe  place  to  work,  then 
you  need  go  no  further,  and  your  verdict  should  be  for  the 
defendant.  If,  on  the  other  hand,  you  find  it  to  be  an  un- 
safe place  to  work,  then  you  should  determine  whether  or 
not  the  defendant,  in  the  exercise  of  reasonable  care,  should 
have  known  that  it  was  an  unsafe  place  to  work. 

(3d)  Should  defendant  have  warned  plaintiff  of  such 
dangers? 

This  statement  of  the  record  excludes  all  doubt  as 
to  the  grounds  of  negligence  actually  submitted.  The  jury 
are  plainly  told  in  the  sixth  instruction  that  these  were 
narrowed  down  to  two,  and  then  this  is  emphasized  by 
instructing  that,  in  event  the  pit  was  a  safe  place  to  work, 
to  find  for  defendant,  and,  if  not,  to  determine  whether 
plaintiff  should  have  been  given  warning.  There  was  no 
prejudice  in  copying  the  pleadings  as  subsequently  grounds 
of  negligence  stated  therein  not  sustained  by  the  evidence 
were  eliminated  and  the  issues  to  be  determined  clearly 
expressed. 
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V.  In  the  seventh  inBtruction  the  court  told  the  jury 
that  the  negligence  of  the  officers  or  agents  of  a  corpora- 
tion is  that  of  the  corporation,  and,  as  Lane  was  an  officer 
5  Same-  ^^  defendant,  any  negligence  on  his  part  was 

iTcgSSSlS"      imputable  to  it.     The  instruction  is  not  ac- 
of  agent  curatc  in  describing  Lane  as  an  officer,  for 

he  was  not,  nor  in  saying  broadly  that  "any"  n^ligence 
on  his  part  was  that  of  defendant,  for  whether  he  was 
vice  principal  was  not  conclusively  established.  But  all 
this  was  without  prejudice,  for  Lane  in  what  he  did  in  the 
matter  of  providing  a  safe  place  in  which  to  work  or  in 
the  matter  of  giving  necessary  warning  of  conditions  ren- 
dering the  place  unsafe  was  performing  a  masterial  duty, 
and  any  negligence  of  the  foreman  therein  was  that  of  de- 

»  . 

fendant.  McOuire  v.  Waterloo  £  C,  F.  Union  Mill  Co., 
137  Iowa,  447;  Hamm  v.  Bettendorf  Axle  Co,,  147  Iowa, 
681;  Hardy  v.  Railway,  149  Iowa,  41.  The  amount  al- 
lowed as  damages  was  not  so  large  as  to  justify  interfer- 
ence therewith. — Affirmed, 


*    Fbed  Weseman,  Appellant,  v.  Ed.  Graham. 

Contracts:     cancellation  :    equitable  juRiSDicnoN.     The  cancella- 

1  tion  of  an  instrument  can  only  be  obtained  in  an  e(|iiita!Uc  ac- 
tion: So  that  where  plaintiff  pleaded  a  contract,  its  breach, 
and  demanded  liquidated  damages,  and  defendant  admitted  its 
execution  but  denied  its  effectiveness  because  of  certain  condi- 
tions, and  in  a  cross-petition  pleaded  fraud  and  asked  a  can- 
cellation of  the  contract,  the  court  properly  transferred  the  cause 
to  the  equity  side  of  the  docket. 

Same:    rescission:   fraud:  estoppeu    A  party  is  not  estopped  from 

2  pleading  fraud  in  the  procurement  of  a  contract  until  the  fraud 
is  discovered.  Thus  where  a  refusal  to  perform  a  contract  for 
the  exchange  of  lands  was  based  on  the  ground  that  the  con- 
tract was  not  completed,  and  defendant  pleaded  that  all  he  knew  of 
the  land  the  adverse  party  was  to  convey  was  what  he  stated,  and 
upon  subsequent  investigation  found  the  statements  false,  he  was 
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not  estopped  from  pleading  the  fraud,  w4ien  sued  for  liquidated 
damages  for  refusal  to  perform,  as  ground  for  rescission. 

Appeal  from  Johnson  District   Court. — ^Hon.   R.   P. 

Howell,  Judge. 

Wednesday,  Novembeb  20,  1912. 

Suit  to  recover  liquidated  damages.  Judgment  for 
the  defendant  from  which  the  plaintiff  appeals. — Affirmed. 

Remley  £  Remley,  and  Milton  Remley,  for  appellant. 

Ball  &  Ball  and  Wade,  Dvicher  &  Davis,  for  appellee. 

Shebwin,  J. — The  parties  to  this  action  signed  a 
writing  by  the  terms  of  which  they  were  to  exchange  real 
estate;  the  plaintiff's  land  being  in  Nebraska  and  consisting 
of  605  acres,  and  the  defendant's  land  being  in  Missouri 
and  consisting  of  1,109  acres.  The  writing  providfed  for 
liquidated  damages  in  the  sum  of  $5,000  should  either 
party  fail  to  comply  with  its  terms. 

The  plaintiff  pleaded  the  agreement,  alleged  a  breach 

thereof,    and   asked   to   recover   the   damage   provided   for 

therein.     The  defendant  admitted  signing  the  writing,  but 

X.  coKTiACTs-        denied   that   it   ever  became   a  contract  be- 

^Siuwe*^'      tween  them.     He  alleged  that  it  was  deliver- 

learn  whether  his  brother,  who  was  the  owner  of  the  Mis- 
souri land,  had  a  deal  on  for  the  sale  or  exchange  of  the 
land,  and,  if  he  had,  that  the  writing  was  not  to  be  deliv- 
ered to  the  plaintiff,  and  was  not  to  become  effective  or  a 
contract  binding  either  party.  The  defendant  further 
pleaded  that  at  the  time  in  question  his  brother  was  nego- 
tiating the  sale  or  exchange  of  the  Missouri  land,  and  that, 
upon  learning  thereof,  he  immediately  notified  the  plaintiff 
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of  such  fact,  and  of  the  fact  that  he  could  not  make  the 
contemplated  contract  with  the  plaintiff.  The  defendant 
in  a  cross-petition  pleaded  false  and  fraudulent  representa- 
tions as  to  the  quality  and  value  of  the  Nebraska  land, 
and  asked  that  the  contract  be  canceled.  After  the  issues 
had  been  thus  settled,  the  defendant  moved  to  transfer  the 
issue  on  the  cancellation  of  the  contract  to  the  equity  side 
of  the  docket  to  be  first  tried.  This  motion  was  sustained, 
and  the  issue  was  so  tried;  the  trial  resulting  in  a  judg- 
ment for  the  defendant.  We  are  of  the  opinion  that  the 
court  properly  sustained  the  motion  to  transfer.  It  is,  of 
course,  true  that  the  question  whether  there  had,  in  fact, 
been  a  contract  and  the  question  of  fraud  in  its  procure- 
ment, if  there  was  a  contract,  could  both  be  determined 
in  a  law  action.  But  the  plaintiff  might  have  dismissed 
before  trial,  in  which  event  the  defendant,  in  the  absence 
of  a  cross-petition  praying  a  cancellation  of  the  contract, 
might  still  be  subject  to  another  action  on  an  apparently 
valid  contract.  We  have  held  that  the  cancellation  of  a 
contract  can  only  be  procured  in  equity,  and  under  the  rule 
so  announced  the  issue  here  was  properly  tried.  Twogood 
V.  Allee,  125  Iowa,  59 ;  Carey  v.  Ounnison  et  al.,  65  Iowa, 
702 ;  Johnston  &  Son  v.  BoebucJe,  104  Iowa,  523.  . 

The  defendant  claims  that  the  writing  was  not  to  be 

delivered  or  to  become  effective  as  a  contract,  if  his  brother, 

who  was  the  owner  of  the  Missouri  land,  was  at  that  time 

a.  Samb:  negotiating  a  sale  or  exchange  thereof.     On 

f«Sdf°"*'         tl^e  other  hand,  the  plaintiff  claims  that  the 

estoppel.  ^j^iy  (»Qjridj|;iQi^  Qjj  which   the  completion  of 

the  contract  depended  was  that  the  brother  had  already 
made  a  sale  of  the  Missouri  land.  We  reach  the  conclusion 
that  the  defendant's  statement  of  this  oral  agreement  is  the 
true  one,  and  that  the  writing  never,  in  fact,  represented 
a  contract  between  the  parties,  for  it  is  conclusively  shown 
that  the  brother  was  then  negotiating  a  sale  or  exchange 
of  this  land  and  was  then  in  Missouri,  or  on  his  way  there 
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in  furtherance  of  such  negotiation. '  But,  even  if  the  writ- 
ing became  a  contract,  we  are  convinced  that  it  was  pro- 
cured by  the  false  and  fraudulent  representations  of  the 
plaintiff  as  to  the  quality  and  value  of  the  Nebraska  land. 
The  plaintiff  knew  the  quality  of  his  land  and  its  value, 
while  the  defendant  had  not  seen  it,  nor  did  he  know  any- 
thing about  it  aside  from  what  the  plaintiff  told  him. 

The  appellant  says,  however,  that  the  defendant  did 
not  base  his  refusal  to  carry  out  the  terms  of  the  writing 
on  the  ground  of  fraud,  and  that  he  could  not  change  his 
position  after  the  suit  was  brought.  The  defendant  based 
his  refusal  on  the  proposition  that  he  had  never  made  a 
contract,  and  at  that  time  all  he  knew  about  the  land  was 
what  the  plaintiff  had  told  him.  But,  after  this  suit  was 
begun,  he  investigated  the  land,  and  found  that  plaintiff's 
statements  relative  thereto  were  false.  If  he  did  not  know 
of  the  fraud  that  had  been  attempted  when  he  first  refused 
to  complete  the  contract,  he  was  not  estopped  from  plead- 
ing and  relying  thereon  after  he  knew  the  facts.  The 
judgment  is — Affirmed. 


OscAB  Ek,  Appellant,  v.   Phillips  Fuel  Company, 

Appellee. 

Master  and  servant:     negligence:    safe  place  to  work.     In  this 

1  action  for  injury  to  the  driver  of  a  coal  mining  car  the  evidence 
is  held  to  take  the  question  of  defendant's  negligence  in  failing 
to  furnish  plaintiff  a  safe  place  to  work,  because  of  a  protrusion 
from  a  rib  of  the  entry,  to  the  jury. 

Same:     contributory  negligence:    assumption  of  risk:    evidence. 

2  The  fact  that  plaintiff  had  not  seen  the  protrusion  on  the  rib 
of  the  entry,  that  his  position  when  driving  the  car  and  pre- 
viously passing  through  the  entry  in  going  to  and  from  his 
work  was  not  favorable  to  a  discovery  of  it,  rendered  the  ques- 
tions of  his  negligence  and  assumption  of  the  risle  for  the  jury. 

Vol.  157  Ia.— 28. 
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Appeal:     abstract:    pussuMFnoK  as  to  evidence.     It  win  be  pre- 
3    sumed  on  appeal  that  the  appellant's  abstract  contains  all  the 
evidence  necessary  to  a  consideration  of  the  errors  presented,  on- 
less  the  appellee  shall  supply  alleged  omissions  by  an  amended 
abstract 

Appeal  from   Wapello  District  Court. — Hon.  F.  M. 

HuNTEBy  Judge. 

Wednssdat,  Novsmbes  20,  1912. 

Action  for  damages  against  an  employer  for  personal 
injury  sustained  by  his  employee  in  a  coal  mine.  The 
defense  was  a  general  denial  and  a  plea  of  contributory 
negligence  and  assumption  of  risk.  At  the  close  of  plain- 
tiff's evidence,  the  trial  court  directed  a  verdict  for  the 
defendant     Plaintiff  appeals. — Reversed. 

E.  R.  Mitchell  and  J.  C.  Mitchell,  for  appellant 

» 

McNeti  &  McNett,  for  appellee. 

Evans,  J. — The  plaintiff  was  a  coal  miner,  and  was 
in  the  employ  of  the  defendant.  He  began  work  for  the 
defendant  on  December  1,  1909,  and  worked  at  "driving 
entries"  until  and  including  January  28,  1910.  On  the 
morning  of  January  29th  he  was  ordered  to  drive  a  mule 
team  for  that  day.  At  3:40  p.  m.  of  that  day  he  received 
the  injury  complained  of,  which  resulted  in  the  partial  loss 
of  his  thumb.  His  thumb  was  crushed  by  a  protruding 
rock  which  extended  from  the  rib  of  the  entry  to  a  point 
which  was  perpendicular  above  the  track  rail.  The  point 
to  which  such  protrusion  extended  was  three  feet  and  four 
inches  above  the  rail,  and  gave  a  clearance  above  the  edge 
of  the  car  of  only  two  inches.  The  immediate  circum- 
stances of  the  accident  are  described  by  the  plaintiff  in  his 
testimony  as  follows: 


r 
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At  the  time  of  the  accident,  I  had  my  right  foot  on 
the  bumper  of  the  car  and  my  left  foot  on  the  tail  chain, 
and  my  left  hand  on  the  mule's  rump,  and  my  right  hand 
on  the  car  inside  a  little  ways  from  the  comer  of  the  car 
on  a  chunk  of  coal.  The  tail  chain  run  from  the  single- 
tree and  hooked  onto  the  bumper  or  drawbar.  The  drawbar 
passes  through  the  car.  As  much  as  I  have  been  around 
mines  and  seen  drivers,  I  would  say  this  is  the  usual  posi- 
tion for  drivers.  This  position  is  taken  so  that  in  going 
over  a  little  hill^  or  if  you  have  to  stop  the  car,  you  can 
do  so  without  the  car  nmning  upon  the  mule.  The  mule 
doesn't  work  in  shafts  and  has  no  way  to  hold  a  car  that 
is  going  down  a  hill  or  incline.  •  .  .  As  I  was  going 
down  with  my  load  to  the  bottom  in  that  position,  my 
thumb  was  crushed  down  to  the  joint  by  a  rock  protruding 
out  This  is  the  same  rock  I  testified  to  as  to  its  height 
and  distance  above  and  below. 

Plaintiff's  evidence  tends  to  show  that  the  entries  in 
this  mine  were  required  to  be  from  seven  to  eight  feet 
wide,  and  to  have  perpendicular  walls  or  ribs  and  to  be 
four  and  one-half  feet  high.  This  particular  entry  had 
the  appropriate  width  at  its  bottom,  and  had  also  the 
appropriate  height,  but  its  walls  sloped  toward  each  other, 
so  that  the  top  width  was  only  two  feet  and  four  inches. 

I.  The  first  question  presented  for  our  consideration 
is:  Was  there  evidence  of  negligence  on  the  part  of  the 
defendant  in  failing  to  furnish  to  plaintiff  a  safe  place  to 
1  Mastbs  AMD       'work  fis  a  driver  ?     This  question  must  be 

iSenccT'safir  answcrcd  in  the  affirmative.  Under  the 
pucetowork.  evidence,  the  question  of  defendant's  negli- 
gence was  fairly  one  of  fact  under  all  the  circumstances. 
Such  a  protrusion  is  naturally  suggestive  of  increased 
danger  to  a  driver  and  especially  while  upon  a  loaded  car. 
The  case  is  similar  at  this  point  to  Duffey  v.  Consolidated 
Co.,  147  Iowa,  225. 

II.  Did  it  appear  from  all  the  evidence  that  there 
was  contributory  negligence  or  assumption  of  risk  on  the 
part  of  the  plaintiff  as  a  matter  of  law?     The  facts  in 


V'A  7r^   T.    ?' rj^^r^   ?  \'.'.^ 


.'A. 


9    r  ,>  /^ -'  -.V  In    n'^  ^riir-^,     ?'>r  ''/i;*»%  Treftka  oru)r  o-i  diis 

/.    ;/,'f;/  ".j*^  n^  n^^rrt   j>srj^*>ri  <%;cn^  Nii^  ^arrj  wiii.e  ariin^ 

Vr   ;*'.<{    r^'.rj^    »'.»••    rr.  -1  ',</    "'''►rV,   aTi<1   hail    "hen^hy  had  'ic 

f^  ^  r^  ^w  fy  'At A  \u  f\'M,  fyu  rh^  fiay  of  rhe  aiwiiient  he 
)^.\f\  f.,>.M/'l  \ft^^vtf'X\  Thlr'-/  ^r.4  "i.irtr-fi'/ft  loarii  before  the 
ft</WI/fff,  V'/'iirr^W,  «ri4  \\^f\  \\\t^pi(>rpi.  paiwed  the  place  of 
\hh  ^,frf*fnf\ir,i^  ffft\  rftofp.  than  «ixfy  timesr  The  evidence 
)^.  rfi.it  fi/'  ffM^I  fK4,  iff  ffiH  oif^firrvf'd  at  any  time  the  pn>- 
fttt'^tffh,  An  tti^nUi^t  fhUf  if,  i*  nrpffrd  by  the  appellee  Aat 
Mr/'  Hfut]t^'tf,n  wM«i  «»/»  ffffvi^nm  that  ho  wan  bound  to  observe 
If,  titn\  fliiif  lf/»  }«  Oi'Tofoff?  charg^ul  with  knowledge  whedier 
If^  tf\iu'rvi>t\  If  <rr  fKrf.  Th^  r^vidcnce  «how«  plaintiff  to  be 
i{\uiii\  llvM  foMf  Mrvr<ri  )rirlM«K  tall*  IIin  custom  in  passing 
mImm|^  llio  oitlry  f*i  liU  mlnln|<  work  was  to  walk  in  a 
•<Imm|im|  iMiMJiltin,  with  liln  IhukU  behind  his  back  and  with 
lil'4  Tmi'm  iImwm,  iuh\  liin  IhmiiI  ahont  two  fcot  lower  than  his 
li'iiutl  liol|i)il.  tin  iMirrlod  n  niimVs  lamp  in  his  cap, 
\\\\U'\\  \\\\v\\  ll«  ll^rhi  llvo  or  p»ix  fcM't  or  more  in  front  of 
liliii.  Up  Kt'pi  hU  (Mturrto  tu  tlto  middle  of  the  track.  In  so 
\\\s\\\^\  l\p  uiMMuain'lly  pMP-^od  ouoh  time  within  a  few  inches 
\\{  \\\\^  \\y\s\\\\^\\\\\.  U  W  qinto  manifest  that  such  protrusion 
M\\  \\\\\  \\\v^^\'\\\  m\  g^vttt  a  monaco  to  a  person'  passing 
\\\\^\\^\  \\\\'^  tM\n\\  in  ^\w\\  tnanuer  a?^  it  presented  to  a  driirr 
>nV  rt  >s^rtt  \^tu\  ^^\^v  \\i\!»  the  plaintiflf  Kmnd  as  a  marter  of 
\!\\\    rtl   0..U   un>e  t\N  UvNk  \v\\M\d  hi$  own  safctx^  ll^^  to 

tvwv  To  W'  ''' ^'  '^5^  ^"^'^  x^vvw*?  He  a  r:\>per  ^:rr,':-ni?ctD» 
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ribs,  notwithstanding  his  denial  of  knowledge  of  this  par- 
ticular condition.  But,  even  so,  it  was  a  question  for  the 
jury,  and  not  for  the  court  at  this  point. 

Turning,  therefore,  to  the  other  phase  of  the  evidence, 
wherein  it  appears  that  he  had  passed  this  point  with  a 
load  more  than  thirty  times  on  the  day  of  the  accident,  was 
he  thereby  bound  as  a  matter  of  law  to  have  discovered  this 
protrusion?  The  position  occupied  by  the  plaintiff — ^with 
one  foot  upon  the  tail  chain  and  one  upon  the  drawbar,  and 
with  one  hand  upon  the  mule  and  one  upon  the  car — ^was 
the  usual  one  for  drivers  to  occupy.  He  necessarily  occu- 
pied a  low  stooping  position  with  his  face  forward  and 
down.  This  ordinary  position  was  not  favorable  to  the  dis- 
covery of  this  particular  danger.  It  is  not  claimed  by  ap- 
pellee that  the  plaintiff  was  bound  to  make  inspection  of 
the  entry  in  the  ordinary  sense.  Its  contx?ntion  is  that  the 
condition  was  so  obvious  that  the  plaintiff  was  bound  to  see 
it.  Special  reliance  is  based  upon  the  case  of  Flockhart  v. 
Coal  Co,,  126  Iowa,  576.  In  that  case  the  accident  occurred 
upon  a  new  track.  The  specification  of  negligence  was  that 
there  was  no  ballast  thereon.  The  plaintiff  therein  was  an 
experienced  driver.  It  was  held  in  that  case  that  the 
unballasted  condition  of  the  track  was  so  obvious  that  the 
plaintiff  was  bound  to  know  it.  The  cases  are  not  parallel. 
The  obviousness  of  the  defect  stands  out  much  more  clearly 
in  the  cited  case  than  in  the  case  before  us.  In  order 
to  hold,  therefore,  in  the  case  at  bar  that  the  plaintiff  was 
bound  to  discover  the  protrusion  complained  of,  we  would 
•have  to  go  a  step  farther  than  we  did  in  the  Flockhart 
case.  We  think  we  would  not  be  justified  in  so  holding. 
We  must  hold,  therefore,  that  the  questions  of  contributory 
negligence  and  assumption  of  risk  were  for  the  jury. 

III.  A  question  of  appellate  practice  is  presented 
in  appellee's  brief.  The  first  complaint  is  that  appellant's 
brief  fails  to  comply  with  the  requirements  of  section  53 
of  the  court  rules.    Since  this  objection  was  made  appellant 
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has  filed  an  amended  brief  which  fully  meets  the  question 

3.  Appeal-  ah-       *^"®   raised,   and  we  need  give  no  furtlier 

wmpUoS'ts       attention  to  this  feature  of  the  case.     The 

to  evidence,       further   objcotion   is   made   that   appeUanfs 

abstract  does  not  purport  to  give  all  the  evidence;  the  eer- 
tificate  thereto  being  as  follows:  ''The  above  and  foregoing 
is  all  the  evidence  offered  or  introduced  on  the  trial  of  the 
cause  material  to  or  in  any  manner  bearing  on  any  matter, 
question  or  issue  involved  in  thi8«appeaL"  This  objection 
is  based  upon  a  long  line  of  decisions  under  the  rules 
formerly  in  force  from  Hubbard  v.  Epperson,  40  Iowa, 
408,  to  State  v.  Stone,  88  Iowa,  724.  Counsel  for  appellee 
have  evidently  overlooked  the  change  of  rules  which  went 
into  effect  some  years  ago.  Under  our  present  rules,  we 
indulge  the  presumption  that  appellant's  abstract  does 
contain  all  the  evidence  necessary  for  the  consideration 
of  the  errors  presented,  unless  the  appellee  shall  supply 
alleged  omissions  by  amended  abstract.  Code,  section  4118, 
and  rules  30,  31,  32.  Appellee's  exception  to  the  state  of 
the  record  must  therefore  be  overruled. 

For  the  reasons  already  indicated,  the  judgment  of  the 
trial  court  must  be — Reversed. 


Martha  Bosley,  Plaintiff  and  Appellant,  v.  L.  F.  Lah- 
HEEs  and  L.  L.  Zenob,  Defendants,  and  L  K.  Wil- 
son, Intervener,  Appellee. 

Contracts:  nonperformance:  rights  of  thuid  parties.  Where  a 
party  agreed  to  pay  a  certain  sum  on  the  exchange  of  proper- 
ties, and  also  a  certain  note  on  which  the  wife  of  the  other 
party  was  a  surety,  and  in  addition  gave  another  note  indorsed 
in  blank  as  collateral,  the  rights  of  the  wife  in  paying  the 
note  on  whidh  she  was  surety  and  in  obtaining  the  collateral  were 
governed  by  the  contract,  and  she  could  only  recover  to  the  ex- 
tent of  his  nonperformance. 
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Appeal  from  Polk  District  Court. — ^Hon.  W.  H.  MoHenby, 

Judge. 

Wednesday,  Kovembeb  20,  1912. 

Action  upon  a  promissory  note.  There  was  an  inter- 
vention by  one  Wilson,  the  payee  of  the  note,  and  alleged 
assignor  to  the  plaintiff.  On  May  29,  1911,  judgment  was 
rendered  for  the  plaintiff  upon  the  pleadings  for  the  full 
amount  of  the  note,  $1,158.  Two  days  later  and  at  the 
same  term  a  motion  was  filed  by  the  intervener  to  set 
aside  the  judgment.  On  June  3  this  motion  was  sus- 
tained in  part,  and  the  judgment  as  entered  was  modified. 
The  plaintiff  appeals. — Affirmed, 

A.  M.  Miller,  for  appellant. 

No  appearance  for  appellee. 

Evans,  J. — The  plaintiff  is  the  wife  of  B.  J.  Bosley. 
In  March,  ,1910,  B.  J.  Bosley  and  the  intervener  Wilson 
entered  into  a  contract  of  exchange  of  property.  This  con- 
tract called  for  a  conveyance  from  Wilson  to  Bosley  of 
certain  Texas  land,  and  from  Bosley  to  Wilson  of  certain 
stock  in  the  Valley  Union  Coal  Company.  It  also  pro- 
vided that  Wilson  should  pay  to  Bosley  a  sum  upwards  of 
$1,200,  and  that  he  should  pay  also  a  certain  note  of  $800 
held  by  the  First  National  Bank  of  Valley  Junction.  Later 
Wilson  put  up  "as  security  for  the  fulfillment  of  this 
agreement"  a  note  for  $1,049.56,  and  this  is  the  note  in 
suit.  It  does  not  appear  into  whose  hands  the  note  was 
put,  but  a  writing  was  signed  by  B.  J.  Bosley  and  I.  K. 
Wilson  stating  that  such  note  was  put  "in  escrow."  Later 
a  further  agreement  or  modification  was  entered  into  and 
signed  by  the  same  parties.  Certain  papers,  including  the 
note  in  suit,  were  put  into  the  hands  of  A.  M.  Miller.    The 
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note  was  indorsed  in  blank  by  Wilson.  The  agreement 
entered  into  at  that  time  contained  the  following  provision: 
''And  on  the  failure  to  pay  said  note  to  said  YaUey  Bank 
the  said  A.  M.  Miller  may  collect  the  amount  of  said  note 
and  pay  to  the  said  Bosley  or  to  Martha  Bosley  the  amount 
thereof,  less  the  costs  of  collection." 

Martha  Bosley  was  not  a  party  to  the  agreement  nor 
to  any  modification  thereof.  Neither  did  any  of  the  writ- 
ings disclose  any  interest  on  her  part  therein,  nor  did  her 
name  appear  therein  except  as  above  quoted.  Upon  the 
trial,  however,  it  was  made  to  appear  that  she  was  a 
surety  upon  the  $800  note  held  by  the  First  National 
Bank  of  Valley  Junction.  The  undertaking  of  Wilson, 
therefore,  to  pay  the  $800  note  operated  beneficially  to  her. 
Wilson  failed  to  pay  the  note.  Martha  Bosley,  as  surety, 
was  compelled  to  pay  it  Thereupon  she  brought  this  suit 
against  the  makers  to  recover  the  full  amount  of  the  col- 
lateral note  on  the  theory  that  she  was  an  assignee  thereof; 
the  same  having  been  indorsed  in  blank  by  Wilson.  Wilson 
intervened  in  such  action,  and  pleaded  that  he  was  the 
owner  of  the  note,  and  that  the  plaintiff  had  no  interest 
therein  unless  it  be  as  security  for  the  $800  note.  He  fur- 
ther pleaded  that  another  action  was  pending  between  him- 
self and  B.  J.  Bosley,  the  plaintiff's  husband,  wherein  he 
prayed  for  a  rescission  of  the  contract  This  petition  of 
intervention  was  filed  March  20,  1911.  This  was  the  state 
of  the  pleadings  when  the  trial  court  entered  judgment 
thereon  without  trial  on  May  29th.  The  merits  of  the  case 
were  not  developed  until  the  hearing  on  the  motion  of  the 
intervener  to  set  the  judgment  aside.  In  plaintiff's  motion 
for  judgment,  she  had  incorporated  an  allegation  that  re- 
scission of  the  contract  had  been  refused  to  the  intervener, 
Wilson,  by  another  branch  of  the  court.  Upon  the  hearing 
of  the  motion  to  set  aside,  it  was  made  to  appear  that  the 
plaintiff's  husband,  B.  J.  Bosley,  had  brought  an  action  in 
his  own  behalf  on  the  contract  against  Wilson,  wherein  he 
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claimed  to  recover  of  Wilson,  among  other  items,  the  sum 
of  $800,  for  his  failure  to  pay  the  First  National  Bank 
note.  This  suit  was  tried  in  another  branch  of  the  court 
and  went  to  judgment  in  the  latter  part  of  April,  1911. 
Bosley  prevailed  in  that  suit  and  was  allowed  full  recovery 
as  to  the  $800  and  other  items.  Offsets,  however,  were 
allowed  as  against  Bosley  arising  out  of  the  same  contract, 
and  a  balance  was  found  in  his  favor  of  only  $425.  Upon 
the  final  hearing  in  the  present  case,  the  trial  court  took 
notice  of  these  facts  and  modified  the  judgment  accord- 
ingly by  reducing  the  interest  of  the  plaintiff  therein  to 
the  sum  of  $425  and  interest. 

It  is  now  argued  for  appellant  that  she  was  not  a 
party  to  the  other  case  and  was  not  bound  by  any  judg- 
ment entered  therein.  Granting  that  this  appellant  was 
not  bound  by  the  judgment  as  such,  she  was  nevertheless 
affected  by  the  facts  herein  stated.  Her  right  to  sue  on 
the  note,  if  any,  arose  wholly  out  of  the  contract  between 
Wilson  and  her  husband.  The  contract  was  indivisible. 
Her  rights  were  not  separate  or  independent  from  those 
.  of  her  husband  under  the  contract.  Her  rights  under  the 
contract  were  only  incidental  to  those  of  her  husband  and 
inseparable  therefrom.  A  performance  of  the  contract  to 
Bosley  was  all  that  was  required  from  Wilson.  If  Wilson 
had  performed  in  full  to  Bosley,  it  would  terminate  his 
liability.  Lacking  only  $426  of  performance,  that  was  the 
full  measure  of  his  remaining  liability  under  the  contract. 
Wilson's  liability  could  not  be  increased  by  controversy 
or  dispute,  if  any,  between  the  plaintiff  and  her  husband. 
•He  was  not  bound  to  do  business  with  both  of  them.  Indeed, 
it  does  not  appear  that  there  was  any  controversy  between 
them.  The  effect  of  the  final  order  of  the  trial  court  was  to 
limit  the  full  liability  of  Wilson  to  the  simi  of  $4^5,  for 
which  judgment  had  already  been  obtained  against  him  by 
the  husband. 

The  order  was  clearly  right,  and  it  ifi — Affirmed. 
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American   Fidelity    Company,    Appellant,    v.    John    L. 

BusAKLEY,  Auditor  of  State. 

Insurance:     indemnity   against   automobile   accii^nts:    legality. 

1  Neither  subdivision  5-cl.  i,  nor  subdivision  5-cl.  2,  of  section 
1709  of  the  Code  Supplement  of  1907,  authorize  the  issuance 
of  a  policy  indeninif3ring  the  owner  or  driver  of  an  automobile, 
who  is  not  an  employer,  against  liability  for  damages  resulting 
from  an  accident  caused  by  the  negligence  of  such  owner  or 
driver  in  operating  the  machine;  as  the  (first  subdivision  limits 
indemnity  to  personal  injuries  suffered  by  the  insured  himself, 
and  not  against  liability  for  some  negligent  or  wrongful  act  of 
his;  and  the  second  authorizes  indemnity  to  an  employer  only,  as 
against  liability  arising  out  of  some  act  of  his  employee,  and 
prohibits  liability  insurance  not  therein  authorized 

Same:    foreign  insurance  companies  :  interstate  comity.    The  leg- 

2  islature  has  power  to  prescribe  the  terms  and  conditions  upon 
which  foreign  insurance  companies  may  do  business  in  this  state, 
and  the  courts  will  not  override  the  will  of  the  legislature  oti 
the  ground  of  interstate  comity. 

Appeal  from  Polk  District  Court. — ^Hon.  Lawbsnce  De 

Gbaff,  Judge. 

Wednesday,  Novembeb  20,  1912, 

The  facts  are  stated  in  the  opinion. — Affirmed. 

James  C.  Hume,  for  appellant 

Oeorge  Cosson,  Attorney-General,  and  Henry  E. 
Sampson,  special  counsel,  for  appellee. 

Sheewin,  J. — The  American  Fidelity  Company  is  a 
foreign  corporation,  organized  under  the  laws  of  the  state 
of  Vermont,  and  holds  a  license  to  transact  business  in  this 
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state  in  accordance  with  the  laws  thereof.  It  has  the  power 
under  its  charter,  by-laws,  and  the  laws  of  Vermont  to 
insure  persons  against  loss  and  damage  from  all  kinds  of 
accidents,  including  the  power  and  authority  to  insure 
drivers  of  automobiles  against  liability  for  damages  to 
the  persons  and  property  of  other  persons  resulting  from 
accidents  caused  by  the  driver's  negligence  in  operating  his 
machine.  In  September,  1911,  the  said  company  entered 
into  a  contract  of  insurance  with  one  W.  F.  Gabirio,  a  citi- 
zen and  resident  of  Des  Moines,  insuring  and  agreeing 
to  indemnify  him  as  the  owner  and  driver  of  a  certain 
automobile  ^'against  loss  from  liability  imposed  by  law  for 
damages  and  expenses  incurred  on  account  of  bodily  in- 
juries, including  death  resulting  therefrom,  accidentally 
suffered  by  any  person  or  persons  by  reason  of  the  main- 
tenance, use,  loading  and  unloading  oF'  said  automobile, 
and  against  loss  ''from  the  liability  imposed  by  law  on  the 
insured  for  damages  to  property,  and  resulting  from  any 
accident  caused  directly  by"  said  automobile.  A  few  days 
later  this  policy  of  insurance  was  submitted  to  the  defend- 
ant as  auditor  of  the  state  for  his  examination  and  ap- 
proval Defendant  refused  to  approve  the  policy,  and  or- 
dered its  cancellation  under  threat  of  expulsion  of  the 
plaintiff  from  the  state.  Thereafter  this  action  was  brought 
in  equity,  asking  that  the  policy  be  declared  legal  under  the 
laws  of  the  state,  and  that  the  defendant  and  those  acting 
under  his  authority  'be  enjoined  from  interfering  in  any 
way  with  plaintiff's  right  to  write  such  insurance,  and  from 
revoking  plaintiff's  license  to  do  business  in  the  state  be- 
cause of  the  issuance  of  said  policy.  A  writ  of  mandamus 
was  also  asked,  compelling  the  defendant  to  approve  said 
policy.  A  demurrer  to  the  petition  was  sustained,  and, 
the  plaintiff  electing  to  stand  on  its  petition,  the  action  was 
dismissed,  and  plaintiff  appeals. 

The  sole  question  for  our  determination  is  thus  stated 
by  appellant's  counsel:     ^'May  a  foreign  insurance  com- 
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panj,  which  has  complied  with  all  of  the  provisions  of  the 

statutes  of  Iowa  relative  to  its  admission  to 
Indemnity'        this  State,  and  has  received  a  license  from 

against  auto* 

mowie  accj.       the  State  auditor  to  do  business  within  the 

dents:  legality. 

state,  having  power  by  the  laws  of  its  own 
state  and  by  its  charter  to  insure  the  owner  or  driver  of 
an  automobile,  who  is  not  an  employer,  against  liability 
for  dama^  to  persons  resulting  from  an  accident  caused 
by  the  owner's  or  driver's  negligence  in  operating  his  ma- 
chine, issue ^ such  insurance  in  Iowa?"  In  support  of 
appellant's  contention  that  an  affirmative  answer  should  be 
made  to  this  question,  reliance  is  placed  on  the  following 
propositions:  First,  that  such  insurance  is  authorized  by 
the  first  clause  of  subdivision  6  of  section  1709  of  the  Code ; 
second,  that  such  insurance  is  authorized  by  the  second  or 
"employer's  liability"  clause  of  subdivision  6  of  the  same 
section;  and,  third,  that  such  insurance  may  be  issued  in 
this  state  under  the  doctrine  of  interstate  comity,  appellant 
having  the  power  under  its  charter  to  issue  such  insurance 
and  being  licensed  to  do  business  in  this  state.  These 
propositions  will  be  considered  in  the  order  of  their  state- 
ment. The  first  clause  of  subdivision  6  of  section  1709, 
as  it  appears  in  the  Supplement  of  1907,  provides  that  any 
company  authorized  to  do  business  in  this  state  "may  insure 
the  health  of  persons  and  against  personal  injuries,  dis- 
ablement or  death  resulting  from  traveling  or  general  acci- 
dents by  land  or  water,"  and  the  second  clause  of  sub- 
division 6  of  the  section  provides  that  any  company  may 
"insure  employers  against  loss  in  consequence  of  accidents 
or  casualties  of  any  kind  to  employees  or  other  persons  or 
to  property  resulting  from  any  act  of  an  employee,  or  any 
accident  or  casualty  of  any  kind  to  persons  or  property, 
or  both,  occurring  in  or  connected  with  the  transaction  of 
their  business,  or  from  the  operation  of  any  machinery 
connected  therewith." 

In  our  judgment  the  first  of  these  two  clauses  can  not 
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be  so  construed  as  to  furnish  authority  for  the  issuance 
of  the  policy  in  question.  It  is  true  that  it  authorizes 
the  insurance  of  persons  ^^against  personal  injuries,  dis- 
ablement or  death,"  and  that  any  person  may  be  so  insured. 
But  it  is  clear  to  us  that  such  insurance  is  limited  by  the 
terms  of  the  clause  and  by  the  chapter  generally  to  per- 
sonal injuries  that  are  received  by  the  insured  himself. 
It  authorizes  insurance  against  accidents,  but  only  against 
accidents  that  result  in  personal  injury  to  the  insured.  We 
are  aware  of  the  fact  that  these  limitations  are  not  made 
by  the  express  language  of  the  clause,  but  we  think  a  fair 
construction  of  the  language  used  leads  inevitably  to  the 
conclusion  we  reach.  The  policy  sought  to  be  issued  by  the 
appellant  is  one  to  indemnify  the  insured  against  liability 
that  may  be  imposed  by  law  for  sonjie  negligent  or  wrong- 
ful act  of  his  own.  In  other  words,  its  purpose  is  to  in- 
sure against  a  liability  that  might  follow  the  insured's 
negligence,  other  than  as  an  employer.  There  is  a  very 
decided  difference  between  accident  and  liability  insurance, 
and  we  think  a  clear  distinction  between  the  two  classes 
was  made  by  the  Legislature  in  enacting  subdivision  6  of 
section  1709.  The  second  clause  provides  for  liability 
insurance,  but  limits  it  to  employers. 

If  the  appellant's  construction  of  the  first  clause  were 
to  obtain,  it  is  manifest  that  the  second  clause  would  be 
useless,  for  the  first  clause  would  alone  completely  cover 
the  ground,  and,  liability  insurance  having  been  .'provided 
for  in  the  second  clause,  the  statute  is  to  be  construed  as 
prohibiting  liability  insurance  not  therein  authorized.  86 
Cyc.  1122. 

The  second  clause  of  subdivision  5  does  not  in  our 
opinion  furnish  the  appellant  any  authority  for  its  conten- 
tion. It  plainly  and  clearly  provides  for  indemnity  to  an 
employer,  and  to  an  employer  only.  It  provides  that  he 
may  insure  himself  against  liability  arising  from  the  act 
of  his  employee,  but  nothing  more. 
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The  appellant's  claim  that  the  policy  in  question  should 
issue  because  of  interstate  comity  can  not  be  sustained. 
The  state  has  the  undoubted  right  to  say  whether  foreign 
a.  Sauk:  foreign  corporatious  shall  be  permitted  to  do  busi- 
Smiet??nte?"  ^'^^  ^^^^  ^^  *U>  ^^^y  ^^  ^uch  permission  is 
»tote  comity,  granted,  it  may  be  upon  such  terms  and  con- 
ditions as  the  state  shall  prescribe.  And,  where  it  is  the 
manifest  intention  to  limit  or  restrict  the  powers  given  to 
riuch  corporation  by  its  charter,  courts  have  no  authority 
to  override  such  legislation  on  the  ground  of  comity  be- 
tween the  states.  Within  its  power,  the  state,  through  its 
Legislature,  is  supreme,  and  the  court's  duty  is  ended  when 
it  determines  what  the  statutory  law  is.  The  Attorney- 
General  urges  that  it  would  be  against  public  policy  to 
permit  such  insurance  as  the  appellant  proposes.  If  it  is 
meant  that  it  would  contravene  the  declared  policy  of  the 
state,  we  fully  agree  with  the  contention.  But,  if  it  is 
contended  that  sound,  undeclared  public  policy  demands 
a  denial  of  such  policies  of  ^insurance,  we  can  not  agree  to 
the  proposition.  Out  of  the  nearly  60,000  drivers  of  auto- 
mobiles in  this  state  there  may  be  a  few  who  are  so  careless 
and  heedless  about  the  lives  and  limbs  of  their  neighbors 
as  to  be  unworthy  of  any  kind  of  protection.  On  the  other 
hand,  accidents  may  happen  to  the  other  large  class  of 
drivers,  the  men  who  are  law  abiding,  and  who  are  careful 
not  to  injure  even  a  stray  dog  or  an  old  hen  that  persists 
either  in  crossing  the  road  just  ahead  of  the  car  or  under 
it,  and  this  great  majority  of  decent  drivers  should  not  be 
denied  reasonable  protection  because  of  the  recklessness  of 
a  few.  As  we  have  said,  however,  we  think  this  insurance 
is  not  permitted  under  the  present  statute,  and  the  judg- 
ment must,  therefore  be — Affirmed. 
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Thb  Faemees  Telephone  Company  of  Quimby,  Iowa^ 
Appellant,  v.  The  Town  of  Washta  and  Others, 
Appellees,  and  Iowa  Telephone  Company,  Inter- 
vener, Appellant 

Municipal   corporations:     franchises:    statutory   requirements: 

1  PROOF  OF  COMPLIANCE.  Under  the  provisions  of  Code,  section  683, 
775,  776,  a  franchise  to  use  its  streets  can  only  be  granted  by 
a  majority  vote  of  the  electors  of  the  municipality,  at  a  regular 
or  special  election  called  for  that  purpose,  which  must  be  brought 
about  by  a  submission  of  the  question  by  a  yea  and  nay  vote 
of  the  council  and  the  giving  of  notice;  and  the  action  of  the 
council  in  authorizing  a  submission  of  the  question,  together  with 
the  election  proceedings,  must  be  shown  by  the  records  of  the 
council  to  have  been  in  conformity  with  the  statutes,  to  establish 
the  granting  of  a  valid  franchise;  as  no  presumption  will  be 
indulged  in*  favor  of  compliance  with  the  statutory  requirements, 
and  parol  evidence  is  not  sufficient  to  establish  that  fact. 

Same:    telephones:   estoppel.    A  municipality  is  not  estopped  from 

2  relying  on  the  invalidity  of  a  telephone  franchise,  where  for 
a  number  of  years  the  company  made  no  attempt  to  exercise 
its  rights  thereunder  by  the  establishment  of  an  exchange,  ex- 
cept to  maintain  a  toll  line  into  the  municipality;  and  a  decree 
requiring  the  removal  of  an  exchange  constructed  under  the 
protection  of  an  injunction,  but  permitting  maintenance  of  the 
toll  line,  was  proper  as  against  the  claim  of  estoppel. 

Same:    telephones:    statutes:    franchise:    conditions  precedent. 

3  Code,  section  2158,  authorizing  the  construction  of  telegraph  and 
telephone  lines  along  public  roads  must  be  construed  with  refer- 
ence to  other  provisions  of  the  statutes  on  the  same  subject, 
and  not  as  granting  the  absolute  and  unconditional  right  to 
occupy  the  streets  and  alleys  of  a  municipality  without  its  con- 
sent "first  obtained,  as  provided  by  sections  775,  776 ;  for  the  power 
therein  granted  to  cities  and  towns  is  not  merely  to  regulate, 
but  is  to  authorize  or  prohibit,  and  the  procuring  of  a  franchise 
from  the  municipality  and  its  ratification  by  the  electors  are 
conditions  precedent  to  «the  right  to  occupy  its  streets  with  a 
telephone  system. 

'McClain,  J.,  dissenting. 
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Appeal   from   Cherokee   District    Court. — ^Hon.    Whxiah 

Hutchinson,  Judge. 

Wednesday,  Novekbes  20,  1912. 

Action  in  equity.  The  nature  of  the  controversy  and 
the  material  facts  are  stated  in  the  opinion. — Affirmed. 

J.  D.  F.  Smith  and  Ouemsey,  Parker  dc  Miller,  for 
appellants. 

No  argument  for  appellees. 

Weavee,  J. — The  facts,  as  we  derive  them  from  the 
abstract  and  amended  abstract,  are  substantially  as  follows: 
In  the  year  1898,  the  Iowa  Telephone  Company,  intervener 
herein,  entered  into  negotiation  with  officers  of  the  town 
of  Washta,  with  the  view  of  obtaining  a  franchise  for  the 
establishment  and  operation  of  a  telephone  exchange  in 
that  municipality.  An  ordinance,  granting  such  franchise, 
was  prepared  and  introduced  into  the  town  council,  and  it 
is  the  claim  of  the  appellants  that  such  ordinance  was  duly 
passed  and  became  effective  on  May  16,  1898.  The  only 
record  evidence  of  such  passage  shown  in  the  testimony  is 
found  in  the  clerk's  minutes  of  the  proceedings  of  the 
council,  and  reads  as  follows:  'Washta,  Iowa,  May  16, 
'98.  Council  met  in  spl.  session,  Mayor  Marshall  presiding. 
Members  present:  P.  J.  Kennedy,  A.  W.  Bowers,  Thomas 
Boothby,  W.  C.  Ruff,  A.  B.  Bushgens,  and  TJ.  C.  Rogers. 
Mov.  and  sec.  that  ordinance  No.  83  be  passed  on  first 
reading.  Carried.  Mov.  and  sec.  rules  be  suspended  and 
ordinance  No.  33  be  passed  as  to  second  and  third  reading. 
Carried.  Mov.  and  sec.  that  ordinance  No.  33  be  passed 
as  read.     Carried.     K.  Sullivan,  Clerk." 

It  is  also  the  claim  of  appellants  that  this  ordinance 
or  grant  was  approved  by  vote  of  the  electors  of  the  town 
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at  an  election  duly  called  for  the  purpose.  The  only  rec- 
ord oi  the  calling  or  holding  of  such  election,  or  of  its 
result,  is  found  in  a  minute  entered  in  the  clerk's  book  as 
follows:  "Washta,  Iowa,  August  5,  1898.  At  a  special 
election  held  for  or  against  the  Iowa  Bell  Telephone  fran- 
chise, held  on  above  datq,  resulted  as  follows:  For  29; 
against,  none.  R.  Sullivan,  Clerk,  by  G.  £.  McEee,  pro 
tern." 

It  is  further  claimed  by  the  intervener  that  soon 
after  the  date  last  above  mentioned  it  executed  a  written 
acceptance  of  the  terms  of  said  ordinance  ^o.  33,  and  sent 
the  same  by  mail  to  the  proper  officers  of  the  town. 

The  terms  of  said  ordinance  purport  to  grant  to  the 
Iowa  Telephone  Company  the  right  for  a  term  of  twenty- 
five  years  to  erect  and  maintain  upon  the  streets,  alleys,  and 
public  highways  of  the  town  a  telephone  system  for  the 
convenience  of  its  people.  In  the  fall  of  1898,  the  inter- 
vener extended  a  telephone  line  from  the  city  of  Cherokee 
to  the  town  of  Washta.  Subsequently,  beginning  at  a 
point  several  miles  out  from  the  town  of  Washta,  this  line 
was  connected  with  another,  extending  to'  Correctionville. 
No  local  exchange  or  switchboard  was  furnished,  and  the 
line  as  constructed  and  used  was  available  only  as  a  toll 
line  for  those  who  might  wish  to  have  communication  with 
other  towns  covered  by  the  Iowa  Telephone  Company's 
system.  About  October  1,  1907,  the  intervener  executed 
to  one  F.  L.  Cooper  a  lease  of  the  use  of  its  "exchange 
located  at  Washta,  Iowa,"  "together  with  the  right  to  exer- 
cise the  rights  and  franchises  of  the  Iowa  Telephone  Com- 
pany in  maintaining,  operating,  and  executing  the  rights 
and  franchises  of  the  Iowa  Telephone  Company  in  main- 
taining, operating,  and  executing  said  exchange,"  for  a 
period  of  five  years. 

On  April  8,   1908,  Cooper,  in  writing,  undertook  to 

assign  all  his  rights  under  said  contract  of  lease  to  the 

Farmers'  Telephone  Company,  of  Quimby,  Iowa,  the  plain- 
VoL.  157  I  A.— 29. 


450     J^ABHEss  Telephoite  Co.  v.  Washta.     [157  Iowa 

tiff  in  this  action.     On  April  13,  1908,  tliis  action  was 
b^;un  against  the  town  of  Washta  and  its  officers,  setting 
np  said  lease,  alleging  that  the  exercise  of  said  company's 
ri^ts  under  the  lease  are  being  interfered  with  by  the 
defendants,  and  asking  that  they  be  restrained  and  enjoined 
from  interfering  with  its  poles  and  wires,  and  from  in  any 
manner  obstructing  the  efforts  of  said  plaintiff  to  extend, 
enlarge,  and  maintain  its  telephone  system  in  said  town. 
The  defendants  appear,  and  by  answer  deny  that  any  fran- 
chise was  ever  in  fact  granted  to  the  Iowa  Telephone  Com- 
pany, and  deny  that  the  alleged  ordinance  Xo.  33  was  ever 
properly  enacted  by  the  council,  or  approved  by  vote  of  the 
electors.      They   admit  having   interfered   with   and   have 
forbidden  the  plaintiff  to  set  certain  poles  and  string  cer- 
tain  wires   which   it   was   attempting   to   place   upon   the 
streets  of  the  town,  without  lawful  right,  and  in  violation 
of   the   regulations   duly   prescribed   by   said   town.      The 
Iowa  Telephone  Company  makes  itself  a  party  to  this  action 
by  intervention,  and  in  effect  unites  with  the  plaintiff  in 
praying  for  an  injunction,  and  to  this  petition  the  defend- 
ants plead  practically  the  same  defenses.     The  pleadings, 
which  are  very  prolix  and  somewhat  complicated,  contain 
much  other  matter  which,  so  far  as  necessary  to  be  con- 
sidered, will  be  mentioned  later.     The  trial  court  found 
for  the  defendants,  and  dismissed  both  the  original  bill  and 
the  petition  of  intervention.     Plaintiff  and  intervener  ap- 
peal. 

It  should  also  be  said  that,  pending  the  proceedings 
below,  a  temporary  injunction  was  issued,  imder  a  pro- 
tection of  which  the  plaintiff  set  its  poles,  strung  wires, 
and  established  a  local  telephone  exchange,  and  that  upon 
the  final  hearing  the  injunction  was  dissolved,  and  the 
plaintiff  ordered  to  remove  the  wires  and  poles  so  placed, 
and  to  cease  from  any  attempt  to  establish  or  operate  such 

exchange. 

I.     The   position   of   the   appellants   is   that   the   dis- 
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puted  ordinance  No.  33  and  the  intervener's  alleged  accept- 
ance thereof  constitute  a  contract  between  the  town  and  the 

intervener,  and  that  by  the  lease  to  Cooper 

''  aS""^    ^^  ^^^  assignment  above  mentioned  plaintiff 

•tatutory  re-      has   succceded   to   the    intervener's    right  to 

quiremcnts:  ^ 

eompiunce.        ®^®^*  ^^^  maintain  a  local  telephone  system. 

The  power  of  the  town  to  jnake  grants  of 
such  franchises  or  to  enter  into  contracts  of  that  nature  is 
of  course  such  only  as  is  conferred  upon  it  by  statute.  At 
the  date  in  question,  the  power  and  the  manner  in  which  it 
might  be  exercised  had  been  fixed  and  defined  by  legisla- 
tive enactment  (Code,  sections  775  and  776).  By  its  terms, 
no  franchise  could  be  granted  for  the  use  of  the  public 
streets  and  ways,  unless  a  majority  voting  thereon  favor  the 
same  at  a  general  election,  or  one  specially  called  for  that 
purpose.  That  vote  is  to  be  procured  by  an  order  of  the 
council,  submitting  the  question  to  be  voted  upon.  Notice 
thereof  is  to  be  given  in  the  manner  and  for  the  time  speci- 
fied in  the  statute,  and  the  duty  of  preparing  the  ballot  is 
placed  upon  the  clerk.  Except  the  brief  memorandum  al- 
ready quoted,  under  date  of  August  6,  1898,  the  town  rec- 
ords are  wholly  blank  upon  the  proposition  whether  the 
council  ever  ordered  the  submission  of  the  approval  of  this 
franchise  to  the  voters,  whether  notice  of  such  action  was 
ever  published  as  required  by  law,  or  whether  such  election 
was  ever  held.  Moreover,  the  sole  record  of  the  passage 
of  the  ordinance,  if  passed  at  all,  shows  it  to  have  been 
upon  its  first  reading,  under  suspension  of  the  rules;  but 
neither  upon  this  proposition  nor  upon  final  passage  is  there 
any  record  of  yeas  and  nays,  as  the  statute  requires  (Code, 
section  683),  nor  is  it  recorded  that  the  vote  was  unani- 
mous. 

To  aid  this  confessedly  very  imperfect  showing,  a 
witness  was  introduced,  who  testified  that  in  1898  he  was 
publishing  a  paper  in  Washta,  and  produced  a  copy  of  said 
newspaper,  containing  what  purports  to  be  e  printed  report 
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of  the  proceedings  of  the  town  council,  at  which  a  motion 
was  made  for  the  calling  of  an  election;  but  even  this  re- 
port, if  otherwise  competent,  fails  to  show  that  said  motion 
was  ever  put  to  the  council,  or  voted  upon  by  its  members. 
The  same  paper  also  contains  a  purported  copy  of  a  notice 
of  election,  and  it  is  admitted  that  this  notice  was  pub- 
lished  in  said  paper  for  four  weeks  ending  August  4,  1898. 

Testimony  was  also  offered  by  two  witnesses,  who  were 
members  of  the  town  council  of  1898,  who  state  their  per- 
sonal recollection  that  the  vote  upon  passage  of  the  ordi- 
nance was  unanimous,  and  one  of  the  members  that  at  an- 
other meeting,  of  which  there  seems  to  be  no  record  of  any 
kind,  an  order  for  an  election  was  also  voted. 

This  and  all  other  evidence  extrinsic  of  the  records 
of  the  town  council  was  introduced  subject  to  the  objection 
of  the  defendants  as  to  its  competency.  Other  evidence 
offered,  which  we  do  not  stop  to  specifically  set  out,  does 
not,  in  our  opinion,  add  to  or  detract  from  the  strength 
of  the  plaintiff's  case  as  developed  in  the  recitation  of  facts 
already  given.  We  regard  it  clear  that  there  is  a  failure 
of  proof  of  the  granting  of  a  franchise  to  the  intervener, 
pursuant  to  the  statute  then  and  now  in  force.  Whether 
such  grant  may  be  by  resolution,  or  must  be  by  formal 
ordinance,  it  can  be  validly  enacted  only  by  a  vote  in  meet- 
ing duly  assembled,  upon  which  vote  the  yeas  and  nays  must 
be  "called  and  recorded."  Code,  section  683.  No  pre- 
sumption can  be  indulged  in  this  respect.  Olin  v.  Meyers, 
55  Iowa,  209;  MarJcham  v.  Anamosa,  122  Iowa,  692; 
CooJc  V.  Independence,  133  Iowa,  582;  Rich  v.  Chicago,  59 
111.  286.  Nor  can  this  omission  be  cured  by  parol  evi- 
dence. Cook  V.  Independence,  supra;  McCormicJe  v.  City, 
23  Mich.  457;  Stevenson  v.  City,  26  Mich.  44;  PicJcton 
V.  Fargo,  10  N.  D.  469  (88  N.  W.  90) ;  Morrison  v.  Law- 
rence,  98  Mass.  219.  It  is  the  recorded  yea  and  nay  vote 
which  the  statute  requires  and  not  the  mere  fact  of  such 
vote.    To  hold  that  a  fact  which  the  statute  provides  shall 
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be  made  a  matter  of  official  record  may  be  established  by 
parol  would  amount  to  judicial  repeal  of  a  legislative  enact- 
ment 

This  is  not  an  action  to  correct  a  record,  nor  is  it  a 
case  of  a  lost  record,  of  the  contents  of  which  secondary 
evidence  is  offered;  but  it  is  an  attempt  to  establish  a 
legislative  act  of  a  town  council  as  it  happens  to  be  regis- 
tered in  the  uncertain  recollections  of  some  of  the  members 
of  that  council  ten  years  after  date  of  the  alleged  act,  and 
to  give  to  this  oral  testimony  the  force  and  effect  of  a 
record  which  the  statute  specifically  requires.  This  we  are 
quite  certain  can  not  and  ought  not  be  ^done. 

IL     Appellants  plead  and  argue  that  in  any  event, 
and  whatever  the  rule  may  be  in  this  respect,  the  town  of 
Washta  is  estopped  to  deny  the  grant  of  the  alleged  fran- 
chise.    We   shall   not   stop   to   con^der  the 
telephones:        somcwhat    interesting    question    whether,    in 

face  of  a  statute  restricting  the  power  of  a 
municipal  corporation  to  grant  franchises,  such  corporation, 
or  the  people  of  such  city  or  town,  may  estop  themselves 
to  deny  that  statutory  conditions  precedent  to  the  grant 
have  been  complied  with.  The  claim  of  estoppel  in  this 
instance  rests  upon  the  theory  that  the  town  and  its  citi- 
zens have  permitted  the  appellants  to  assume  the  existence 
of  such  franchise,  and  to  expend  money,  time,  and  labor 
in  exercising  their  supposed  rights  thereunder,  all  of  which 
will  be  lost,  if  the  decree  below  is  upheld.  We  do  not  so 
understand  the  record.  At  the  time  this  controversy  arose 
ten  years  had  passed  since  the  attempted  passage  of  the 
ordinance.  During  that  time,  appellants  had  exercised  no 
rights  thereunder,  unless  it  be  to  stpng  their  toll  line  into 
the  town,  giving  the  people  this  opportunity  of  communi- 
cation with  such  parts  of  the  outside  world  as  were  served 
by  the  Iowa  Telephone'  Company,  but  it  had  made  no 
attempt  to  exercise  any  claim  or  right  to  establish  a  local 
exchange,  or  afford  the  people  of  the  place  the  conveniences 
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of  intercommunication  by  telephone.  The  decree  below 
does  not  deny  to  the  plaintiff  or  to  the  intervener  the  right 
to  keep,  maintain,  or  operate  its  toll  line  as  it  existed  np  to 
the  time  when  the  city  denied  their  right  to  establish  a 
local  exchange  and  undertook  to  grant  that  right  to  a  rival 
concern.  The  effect  of  the  decree  below,  as  we  read  it, 
is  to  restrict  appellants  to  the  maintenance  and  use  of  the 
toll  line,  and  this  would  seem  to  be  the  utmost  extent  to 
which  they  can  properly  assert  any  right,  even  if  it  should 
be  held  that  there  is  any  equitable  basis  for  their  plea  of 
estoppel. 

III.  It  is  finally  insisted  that  the  statute  (Code, 
sections  775  and  779),  does  not  operate  to  restrict  appel- 
lants' right  to  establish  or  maintain  a  telephone  system  in 

the  town  of  Washta,  and  that  under  Code, 
phones:  stat-      scctiou  2158,   thcv  are  authorized  to   place 

utcs:  frao-  i 

chiae:  condi-      guch  svstcm  UDOU  the  strcets  of  said  town, 

tions  precedent.        .  , 

without  first  obtaining  a  franchise  therefor. 
By  section  775,  cities  and  towns  are  given  the  power  to 
"authorize  and  regulate"  telephone,  street  railway,  and 
other  electric  wires,  and  to  provide  the  manner  in  which  and 
the  places  where  the  same  may  be  erected  upon  the  public 
streets.  The  next  section  provides  that  no  franchise  shall 
be  granted,  renewed,  or  extended  by  any  city  or  town,  for 
the  use  of  its  streets,  highways,  alleys,  or  public  places, 
unless  a  majority  of  the  legal  electors  voting  thereon  shall 
favor  the  same  at  a  general  election  or  special  election 
called  for  that  purpose,  and  in  the  manner  therein  pre- 
scribed. The  other  statute  referred  to  (Code,  section  2158) 
is  found  in  the  chapter  on  telegraph  and  telephone  lines, 
and  reads  as  follows:  "Any  person  or  firm  or  any  cor- 
poration organized  for  such  purpose  may  construct  a  tele- 
graph or  telephone  line  along  the  public  roads  of  the  state 
or  across  the  rivers  or  over  any  lands  belonging  to  the  state 
or  any  private  individual  and  may  erect  the  necessary  fix- 
tures therefor^' 
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The  point  now  made,  if  we  understand  counsel,  is  that 
the  right  conferred  by  this  latter  section  to  use  the  public 
roads,  including  streets  of  cities  and  towns,  is  absolute 
and  unconditional,  and  that  if  there  be  any  inconsistency  , 
between  such  provision  and  those  contained  in  sections  775 
and  776,  the  latter  must  yield.  With  an  amendment  enacted 
to  include  telephones  with  telegraphs,  the  provision  above 
quoted  from  section  2158  of  the  Code  of  1897  had  its  ori- 
gin in  the  Code  of  1851,  section  780,  and  was  repeated  in 
the  Revision  of  1860  and  Code  of  1873.  Specific  provision 
for  corporate  authority  over  the  streets  of  cities  and  towns 
is  of  somewhat  later  origin.  As  finally  expressed  in  the 
Code  of  1897,  the  municipal  corporation  is  charged  with 
the  care,  supervision,  and  control  of  all  public  ways  within 
its  limits  (Code,  section  753),  and  this  authority  extends 
to  the  opening,  vacating,  grading,  paving,  lighting,  and 
otherwise  improving  such  ways.  Indeed,  from  the  time 
when  cities  and  towns  were  first  authorized  to  incorporate 
and  became,  within  defined  limits,  self-governing  neighbor- 
hoods, the  care  and  control  of  their  streets  have  been  quite 
uniformly  regarded  as  coming  appropriately  within  their 
special  domain;  and  persons  and  corporations  seeking  to 
use  such  streets  in  the  establishment  of  works  of  public 
uitlity  or  private  profit  have  been  quite  generally  expected 
to  obtain  the  permission  of  and  comply  with  the  reasonable 
terms  imposed  by  the  city  or  town  in  whose  jurisdiction  the 
enterprise  is  to  be  launched.  The  right  to  so  use  the 
streets  has  been  regarded  a  franchise,  without  a  grant  of 
which  by  proper  municipal  authority  the  proposed  work 
could  not  be  lawfully  undertaken.  What  may  be  the  limit, 
if  any,  of  legislative  power,  throwing  open  all  public 
streets  and  highways  to  the  exploitation  of  works  of  real 
or  alleged  public  utility,  without  franchise  or  permission 
from  cities  or  towns  affected  by  them,  we  need  not  here  dis- 
cuss. We  may,  for  the  purposes  of  this  case,  assume  that 
under  section  780  of  the  Code  of  1851  and  its  subsequent 
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re-enactments,  prior  to  the  enactment  of  sections  775  and 
776  of  the  Code  of  1897,  the  builders  of  telegraph  and 
telephone  lines  could  rightfully  erect  their  poles  and  string 
their  wires  on  every  street  and  alley  in  each  and  all  of  the 
cities  and  towns  of  the  state,  without  regard  to  the  wishes 
of  the  several  municipalities;  but  we  are  satisfied  that  such 
power,  if  it  existed,  was  materially  narrowed  by  the  later 
Code  provisions  to  which  we  have  made  reference.  The 
authority  given  by  section  780  of  the  Code  of  1851  and 
subsequent  re-enactments  thereof  prescribe  undoubtedly  the 
general  rule;  but  it  is  a  rule  from  the  operation  of  which 
cities  and  towns  have  been  excepted  or  removed  by  the  later 
l^slation  embodied  in  sections  775  and  776  of  the  present 
Code. 

By  the  first  of  these,  cities  and  towns  are  empowered 
to  "authorize"  the  use  of  their  streets  for  such  purposes, 
and  by  the  second  the  grant  of  such  franchise  is  made 
subject  to  the  ratification  of  the  voters  of  the  municipality. 
To  say  now  that,  notwithstanding  this  statute,  the  streets 
of  such  municipality  are  open  to  the  entrance  of  every 
person  or  corporation  which  may  be  minded  to  try  its  hand 
at  the  maintenance  of  a  telephone  system,  without  per- 
mission of  the  constituted  authorities  or  the  approval  of 
the  voters  is  to  nullify  the  legislative  enactment.  On  the 
other  hand,  by  treating  Code,  section  2158,  as  stating  a 
general  rule,  which*  must  be  read  and  applied  with  due 
reference  to  limitations  imposed  by  other  statutes  relating 
to  the  same  subject  all  may  be  given  due  eflFect. 

The  case  of  Chamberlain  v.  Telephone  Co.,  119  Iowa, 
619,  on  which  appellants  place  much  reliance  is  not  here  a 
controlling  authority.  The  telephone  line  or  system  there 
in  controversy  had  been  erected,  and  the  rights  of  the  com- 
pany had  vested,  under  a  general  statute  substantially  iden- 
tical with  the  present  Code,  section  2158.  This  was, 
however,  prior  to  the  enactment  found  in  Code,  sections 
775  and  776,  and  the  effect  of  these  provisions  and  the 
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authority  and  power  thereby  vested  in  cities  and  towns  was 
in  no  manner  discussed  or  considered.  The  one  thing  there 
considered  was  the  construction  of  the  general  statute,  au- 
thorizing persons  and  corporations  to  erect  telegraph  and 
telephone  lines  on  all  the  public  highways  of  the  state; 
and  it  was  held  that  the  words  "public  highways"  neces- 
sarily included  city  streets,  and  that  the  telephone  com- 
pany's rights  therein  were  therefore  not  referable  to  any 
grant  or  franchise  from  the  city.  With  the  correctness  of 
that  decision  upon  the  issue  as  there  made,  we  have  here 
no  quarreL  What  we  hold  is  that  the  Legislature,  having 
now  expressly  clothed  the  cities  and  towns  of  the  state  with 
power  to  authorize  the  use  of  its  streets  for  such  purposes, 
or,  in  other  words,  to  grant  franchises  to  telephone  com- 
panies, and  having  further  made  •the  validity  of  such 
grants  dependent  upon  tlieir  ratification  by  popular  vote, 
it  follows  of  necessity  that  a  city  or  town^  acting  through 
its  constituted  authorities,  may  exclude  from  its  streets  the 
poles  and  wires  of  any  company  or  system  to  which  such 
permission  has  not  been  extended.  It  will  not  do  to  say 
that  the  extent  of  the  authority  given  to  cities  and  towns  is 
merely  to  regulate,  and  not  to  authorize  or  prohibit;  for, 
while  it  might  be  possible  to  torture  that  meaning  out  of 
Code,  section  775,  if  it  stood  alone,  it  would  leave  the 
succeeding  section  utterly  pointless  and  of  no  effect. 

It  is  to  be  conceded  that  cases  may  be  found,  and 
they  are  cited  by  counsel,  in  which  statutes,  more  or  less 
similar  to  our  own,  have  been  shorn  of  their  apparent 
effect,  and  construed  as  giving  cities  and  towns  no  more 
than  a  power  of  supervision  or  regulation.  The  thought 
which  seems  to  have  influenced  these  holdings,  and  is 
pressed  upon  our  attention  in  appellant'si  brief,  is  that, 
where  the  state — the  repository  of  the  sovereign  power — 
has  by  general  statute  given  telephone  and  other  similar 
corporations  the  right  to  occupy  the  public  highways  with 
their  poles  and  wires,  it  can  not  be  presumed  that  the  Legis- 


458    Fashxbs  Telephoi^  Co.  v.  Wabhta.     [157  Iowa 

lature  intended  to  confer  upon  cities  and  towns  the  right 
or  power  to  exclude  them  from  their  corporate  limits. 

We  do  not  regard  the  reasoning  by  which  this  con- 
clusion is  reached  as  convincing  or  persuasive.  It  is  a  safe 
rule  to  assume  that  the  Legislature  means  what  it  clearly 
says.  The  state  may  and  does  delegate  certain  of  its  pow- 
ers to  municipal  corporations,  and  if,  in  its  judgment,  such 
corporations  can  best  or  most  eflFectually  control,  improve, 
and  protect  the  streets  within  their  limits,  and  statutes  to 
that  effect  are  duly  enacted,  we  know  of  no  restriction  in 
the  Constitution  or  in  principles  of  public  policy  which 
should  impel  the  courts  to  construe  away  their  obvious 
meaning.  It  was  entirely  competent  for  the  Legislature  to 
restrict  the  scope  of  the  right  or  privilege  which  had  been 
conferred  by  Code,  section  2158,  and  this  we  think  it  did 
by  the  provisions  of  the  later  statute. 

As  we  read  the  Code  provisions  to  which  we  have 
adverted,  they  clearly  contemplate  that  a  grant  or  franchise 
from  the  city  or  town  and  its  ratification  by  vote  of  the 
electors  are  conditions  precedent  to  the  right  of  any  person 
or  corporation  to  occupy  the  streets  of  such  municipality 
with  a  telephone  system.  These  conditions  have  not  been 
met  by  the  appellants,  or  either  of  them,  and  the  trial  court 
did  not  err  in  so  holding.  We  think,  too,  that  some  weight 
should  be  allowed  to  the  practical  construction  which  has 
been  placed  upon  the  statute. 

It  is  a  matter  of  common  observation  that  public 
utility  corporations  have  quite  universally  accorded  to  the 
statute  the  effect  which  we  here,  give  to  it ;  since  it  became 
the  law  of  the  state,  they  have  sought  and  obtained  entrance 
into  the  cities  and  towns  of  the  state  only  by  the  method 
aYid  under  the  restrictions  imposed  by  Code,  sections  775 
and  776.  Such  was  the  intervener's  own  conception  of  its 
rights  when  it  sent  its  agents  to.  Washta  to  secure  the  pas- 
sage of  ordinance  No.  33.  The  view  thus  indicated  we 
hold  to  be  the  correct  one.     The  opposite  conclusion  would 
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come  as  a  surprise,  not  only  to  the  profession  and  to  the 
cities  and  towns  of  the  state,  but  to  the  promoters  and 
proprietors  of  telephone  enterprises  themselves,  and  result 
in  an  unfortunate  increase  of  confusion  and  disharmony. 

Other  questions  argued  by  counsel  are  rendered  im- 
material in  view  of  our  holdings  upon  the  points  already 
discussed.  For  the  reasons  stated,  the  decree  of  the  district 
court  is — AffirmecL 


McClain,  J.  (dissenting). — On  one  very  material 
point  I  am  unable  to  agree  with  the  views  expressed  by 
the  majority  in  this  case.  When  the  cases  of  Chamberlain 
V.  Iowa  Telephone  Co.,  119  Iowa,  619,  and  State  v.  Ne- 
braska Telephone  Co.,  127  Iowa,  194,  were  decided,  the 
statutory  provisions  in  reference  to  the  use  of  streets  and 
roads  by  telephone  companies  were  the  same  as  they  are 
now,  and  I  fail  to  find  in  those  cases  any  intimation  that 
Code,  sections  775  and  776,  constituted  a  limitation  on  the 
powers  of  such  companies  as  to  the  streets.  As  these  sec- 
tions of  the  Code  are  not  set  out  in  the  majority  opinion, 
I  insert  them  here: 

775.  Cities  and  towns  shall  have  the  power  to  au- 
thorize and  regulate  telegraph,  district  telegraph,  telephone, 
street  railway  and  other  electric  wires,  and  the  poles  and 
other  supports  thereof,  by  general  and  uniform  regulation,' 
and  to  provide  the  manner  in  which,  and  places  where,  the 
same  shall  be  placed  upon,  along  or  under  the  streets,  roads, 
avenues,  alleys,  and  public  places  of  such  city  or  town,  and 
may  divide  the  city  into  districts  for  that  purpose. 

776.  No  franchise  shall  be  granted,  renewed,  or  ex- 
tended by  any  city  or  town  for  the  use  of  its  streets,  high- 
ways, avenues,  alleys  or  public  places,  for  any  of  the  pur- 
poses named  in  the  preceding  section,  unless  a  majority 
of  the  legal  electors  voting  thereon  vote  in  favor  of  the  same 
at  a  general  or  special  election. 

It  seems  to  me  plain  that  section  775  was  intended 
only  to  authorize  cities  and  towns  to  regulate  the  manner  in 
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which  and  places  where  the  lines  of  telephone  companies 
should  he  constructed  through  the  streets.  It  is  to  be  no- 
ticed that  section  775   also  relates  to  street  railway  and 

m 

Other  electric  wires,  not  authorized  in  the  street  bv  anv 
general  statute  of  the  state,  while  telegraph  and  telephone 
companies  are  expressly  authorized  by  the  general  statute, 
which,  as  construed  in  the  two  cases  just  cited,  was  applic- 
able to  streets,  as  well  as  to  roads.  Code,  section  775, 
therefore  applies  in  a  general  way  to  some  lines  of  electric 
wires  authorized  to  be  constructed  by  general  state  statute 
and  other  lines  not  so  authorized  to  be  constructed;  and  it 
seems  to  me  that,  as  to  the  lines  authorized  to  be  constructed 
under  the  general  law  of  the  state,  this  section  amounts  only 
to  a  grant  of  power  to  regulate.  In  view  of  this  fact, 
Code^  section  776,  should  be  construed  only  as  applicable 
to  such  lines  of  electric  wires  as  could  not  be  erected  in 
the  streets,  save  in  pursuance  of  express  authority  from 
the  city  council.  Even  as  to  telegraph  and  telephone  lines, 
a  franchise  might  well  be  important,'  and  if  the  council 
attempts  to  grant  such  a  franchise  it  can  do  so  only  under 
the  provision  of  section  776;  but  I  can  not  read  into  the 
sections  any  intention  to  repeal  the  general  law  relating 
to  the  construction  of  such  lines  in  ^^roads;"  that  term 
necessarily  including  streets.  That  such  a  limitation  or 
repeal  is  not  necessarily  implied,  and  should  not  be  read 
into  the  statute,  is  supported  by  a'  great  number  of  cases 
so  directly  in  point  that  I  need  only  say  with  reference 
to  them  that  they  are  distinctly  contrary  to  the  conclusion 
which  the  majority  has  reached.  Among  these  cases  are 
the  following:  Wichita  v.  Old  Colony  Trust  Co.,  132  Fed. 
641  (66  C.  C.  A.  19) ;  Northwestern  Telephone  Ex.  Co.  v. 
Minneapolis,  81  Minn.  140  (83  N.  W.  527,  86  N.  W.  69, 
53  L.  R.  A.  175)  ;  Wisconsin  Telephone  Co.  v.  Oshkosh, 
62  Wis.  32  (21  N.  W.  828) ;  TexarJcana  v.  Southwestern 
T.  &  T.  Co.,  48  Tex.  Civ.  App.  16  (106  S.  W.  915); 
New  Hope  Telephone  Co.  v.  Concordia,  81  Kan.  514  (106 
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Pac-  35) ;  State  ex  rel.  v.  Red  Lodge,  30  Mont  338  (76 
Pac.  758) ;  State  ex  rel.  v.  Sheboygan,  111  Wis.  23  (86  N. 
W.  657) ;  State  ex  rel  v.  Milwaukee,  132  Wis.  616  (113 
IT.  W.  40) ;  Michigan  Telephone  Co.  v.  Benton  Harbor, 
121  Mich.  512  (80  N.  W.  386,  47  L.  R.  A.  104) ;  Amerir 
can  Union  Telephone  Co.  v.  Harrison,  31  N.  J.  Eq.  627; 
Summit  v.  N.  Y.  &  N.  J.  Telephone  Co,,  57' N.  J.  Eq. 
123  (41  Atl.  146) ;  In  re  Johnston,  137  Cal.  115  (69  Pac 
973) ;  Carthage  v.  Central  New  York  Telephone  Co.,  186 
N.  Y.  448  (78  N.  E.  165,  113  Am.  St.  ESep.  932).  Quo- 
tations might  be  made  from  these  cases,  showing  that  the 
courts  deciding  them  had  for  consideration  the  very  ques- 
tion here  presented ;  but  I  refrain  from  amplifying  this  dis- 
senting opinion,  deeming  it  sufficient  to  call  attention  to  the 
construction  which  I  think  should  be  given  to  our  statutory 
provisions  in  accordance  with  the  practically  uniform  cur- 
rent of  authority  in  other  states,  and,  as  I  think,  in  exact 
conformity  with  the  views  entertained  by  this  court  in 
deciding  the  two  cases  referred  to. 


JoHK  H*  Taft  and  Others,  Appellants,  v.  Frai^k  Swouf- 

FEs  ET  AL.,  Appellees. 

Intoxicating  liquors:    petition  of  consent:  refutable  witness.    A 

1  single  illegal  act  of  one  obtaining  signatures  to  a  petition  of 
consent  to  the  sale  of  liquor,  done  several  years  prior  to  obtain- 
ing the  signatures,  is  not  alone  sufficient  to  disqualify  him  as  a 
subscribing  witness  thereto,  under  the  statute  requiring  that  the 
signatures  shall  be  accompanied  by  the  affidavit  of  some  reput- 
able person. 

Same:     signatures  to  consent  petition.    Where  voters  sign  their 

2  names  to  a  petition  of  consent  to  the  sale  of  liquor  in  the  same 
manner  as  they  appear  on  the  poll  list  of  the  preceding  election, 
though  not  in  their  usual  and  correct  form,  such  signatures  are 
in  compliance  with  the  statute  requiring  that  the  petitioners  shall 
be  those  voting  at  the  last  election,  as  shown  by  the  poll  lists. 
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Appeal  from  Linn  District  Court. — Hon.  W.  N.  Tkeich- 

i^EBy  Judge. 

TussDAT,  October  15,  1912. 

A  PETITION  of  general  consent  for  the  sab  of  intoxi- 
cating liquors  in  the  city  of  Cedar  Bapids  having  been 
canvassed  and  found  sufficient  by  the  board  of  supervisors, 
an  appeal  from  such  finding  was  taken  by  the  plaintiffs  to 
the  district  court.  Upon  trial  of  said  appeal,  the  petition 
was  again  adjudged  sufficient,  and  plaintiffs  have  again  ap- 
pealed. The  material  facts  are  stated  in  the  opinion. — 
Affirmed. 

M.  8.  Odle,  and  C.  0.  WatJcins  and  L.  M.  Kratz,  for 
^appellants. 

J.  W.  Jamison  and  John  A.  Reed,  for  appellees. 

Weaver,  J. — Cedar  Bapids  is  a  city  of  more  than 
5,000  inhabitants.  At  the  last  election  preceding  the  filing  ^ 
of  the  petition  of  consent,  there  were  cast  4,723  votes,  as 
shown  by  the  aggregate  of  the  poll  lists  of  the  several  pre- 
cincts, and  the  signatures  of  at  least  2,362  of  these  voters 
was  essential  to  the  sufficiency  of  such  petition.  As  pre- 
sented, and  after  deducting  withdrawals  and  certain  other 
signatures  which  were  concededly  not  entitled  to  be  counted, 
there  remained  2,701  names,  which  appellees  claim  to  be 
those  of  voters  appearing  upon  the  poll  lists;  and  it  is 
stipulated  by  the  parties  that  if  2,362  of  these  signatures 
are  valid,  within  the  provisions  of  the  statute,  it  constitutes 
a  majority  of  the  persons  eligible  to  make  such  application. 
To  overcome  this  apparent  majority  of  339,  the  appellants 
make  the  objection:  (1)  That  384  of  the  signatures  to 
said  petition  were  procured,  witnessed,  and  verified  by  one 
W.  W.  Broukal,  who  is  not  a  reputable  person  within  the 
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meaning  of  the  statute  (Code,  section  2452).  (2)  That 
600  or  more  of  the  names  attached  to  the  petition  are  not 
the  correct  and  proper  names  of  persons  voting  at  said  last 
preceding  election.  These  objections  we  shall  proceed  to 
consider  separately. 

I.     The  statute  provides  that  every  petition  or  state- 
ment of  consent  "shall  be  accompanied  by  the  affidavit  of 
some  reputable  person,  showing  that  such  person  personally 
_  witnessed  the  simature  of  each  name  there- 

I.  Intoxicating  ^ 

52[t?o"'of        ^^"    ^^  sustain  their  objection  that  Broukal 
rep^bie  ^^^  ^^^  ^  pcrsou  of  this  character,  the  plain- 

witness,  ^jgg  offered  proof  that  in  the  year  1902,  in 

an  action,  pending  in  the  district  court  of  Linn  County,  he 
had  been  adjudged  guilty  of  maintaining  a  liquor  nuisance 
and  permanently  enjoined  from  further  participation  in 
such  unlawful  business.  This  testimony  was  excluded  by 
the  trial  court  on  the  ground  that  proof  of  specific  acts 
was  inadmissible  as  evidence  affecting  a  person's  reputable 
character  within  the  meaning  of  this  statute,  and  upon  the 
further  ground  the  act  or  conduct  charged  was  too  remote 
in  time.     Upon  this  ruling  error  is  assigned. 

Whether  the  first  ground  of  objection  to  the  testimony 
was  well  taken  we  need  not  now  consider  or  decide;  for 
we  arov  clearly  of  the  opinion  that  the  showing  of  a  single 
illegal  or  disreputable  act  done  or  committed  by  Broukal 
nine  years  before  the  time  when  he  attested  the  petition  is 
not  alone  sufficient  to  disqualify  him  as  a  subscribing  wit- 
ness. This  very  question  was  before  us  in  De  Board  v. 
Williams,  155  Iowa,  149,  where  we  said:  "The  law 
recognizes  that  a  man  may  repent  of  his  past  conduct  and 
adopt  a  correct  course  of  life;  and  we  are  not  inclined  to 
say  that  the  lapse  of  six  years,  with  proof  that  he  had 
engaged  in  a  lawful  occupation  during  the  past  three 
years,  was  not  sufficient  to  overcome  the  inference  to  be 
indulged  that  conditions  once  established  are  presumed  to 
continue."     In  the  absence  of  evidence,  *  there  can  be  no 
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presumption  that  Broukal  has  not  obeyed  the  injunction 
then  entered  against  him,  or  that  he  has  been  guilty  of  any 
new  or  other  violation  of  the  law  of  the  state,  or  of  the 
moral  law.  Indeed,  the  record  tends  to  show  that  he  has 
since  been  engaged  in  lawful  business.  Counsel  say  in 
argument  that  it  was  their  purpose  to  follow  up  the  offered 
evidence  with  further  proof  of  unlawful  and  immoral 
conduct  on  part  of  this  person  extending  down  to  the  time 
of  the  trial,  but  were  deterred  from  so  doing  by  the  ruling 
to  which  we  have  made  reference.  It  is  true  that  in  stating 
their  objections  to  the  names  on  the  petition  certified  by 
Broukal  appellants  charged  that  he  had  been  guilty  of 
criminal  and  disreputable  conduct  covering  all  said  period 
down  to  the  day  of  trial;  but  the  record  does  not  show  that 
this  objection  was  made  good  by  any  proof  or  offer  of  proof 
of  such  alleged  facts.  If  they  had  testimony  of  this  nature, 
it  was  their  right  to  offer  it  in  evidence  and  make  proper 
record  of  such  offer;  but,  having  failed  so  to  do,  the  ques- 
tion raised  by  the  objection  must  be  decided  upon  the 
facts  actually  shown  or  tendered  in  evidence. 

11.  The  only  other  objection  to  the  sufficiency  qf  the 
petition  grows  out  of  the  following  admitted  facts:  In  not 
less  than  1,000  instances,  t)ie  clerks  keeping  the  poll  lists 
a.  Sake:  ^^  ^^  ^^^^  preceding  election  incorrectly  re- 

tjf  MnJ?nt        corded  the  names  of  persons  who  then  and 
petition.  there   appeared   and  cast   their  ballots.      In 

many  instances  the  error  consisted  in  writing  down  the 
wrong  initial  letter  or  letters  of  a  Christian  name,  as,  for 
example,  W.  G.  Dows  voted  at  said  election,  but  his  name 
was  written  upon  the  poll  list  *^V.  H.  Dows."  In  other 
instances  either  the  Christian  name  or  family  name  of  the 
voter  was  incorrectly  spelled.  For  example,  one  M.  L.  Alt 
voted  at  said  election,  but  his  name  was  recorded  by  the 
clerks  as  "M.  L.  Auld;"  and  another  voter,  Charles -R. 
Jordon  was  recorded  as  C.  R.  Gordon.  The  voters  here 
named,  and  many  others  of  those  incorrectly  recorded  as 


1 

1 


Dec,  1912]  Tapt  v.  .  Snoufpee,  466 

aforesaid^  signed  the  petition  or  statement  of  consent,  and 
are  included  among  the  2,701  persons  subscribers  thereto. 
In  each  instance,  however,  the  voter  so  signing  the  petition 
wrote  his  name  therein  in  the  same  manner  and  form  in 
which  it  appears  on  the  poll'  lists,  and  not  in  its  usual  and 
correct  form.  These  signatures  are  challenged  by  the 
appellants,  and  upon  the  questions  thus  raised  the  decision 
of  this  appeal  must  turn;  for  it  is  conceded  that  in  all 
respects,  other  than  those  discussed  in  this  opinion,  the 
proceedings  have  been  regular  and  the  petition  sufficient. 

In  support  of  their  objection  to  these  signatures,  we 
are  cited  by  counsel  to  the  statute  (Code,  sections  2448 
and  2449),  and  its  interpretation  by  this  court  in  Porter  v. 
BtUterfield,  116  Iowa,  725,  and  WUson  v.  Bohstedt,  135 
Iowa,  451,  and  other  cases  of  that  class.  A  little  examina- 
tion will  make  it  plain  to  the  impartial  mind  that  these 
authorities  do  not  go  to  the  extent  claimed  for  them.  The 
statute  does  provide  that  only  those  voters  who  voted  at  the 
last  preceding  election  "as  shown  by  the  poll  lists,"  and  the 
decisions  referred  to  do  hold  that  these  lists  afford  the  sole 
criterion  or  test  by  which  the  names  of  persons  so  voting 
shall  be  ascertained.  In  cases  of  the  class  referred  to,  sig- 
natures have  been  challenged  on  the  ground  that  no  corre- 
sponding  names  appeared  on  the  lists;  and  where  any  ma- 
terial  discrepancy  has  appeared  we  have  sustained  the 
objection,  and  refused  to  admit  extrinsic  evidence  to  estab- 
lish the  alleged  identity.  But  here  there  is  no  discrepancy. 
The  name  upon  the  petition  corresponds  in  all  respects 
with  the  name  upon  the  lists,  and  we  are  asked  to  disregard 
it  because  the  voter,  in  signing  the  petition,  adopted  the 
form  or  spelling  of  his  name  as  it  had  been  listed  by  the 
poll  clerk.  This  is  not  denied;  nor  is  it  charged  or 
claimed  in  pleading  or  in  evidence  that  the  person  so 
signing  the  petition  was  not  the  same  person  who  appeared 
and  voted  at  the  polls  and  was  listed  by  that  name.     No 

fraud  is  charged  against  the  poll  clerks;  nor  is  it  charged 
Vol.  157  I  a.— 30. 
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that  the  voter  in  any  instance  assumed,  or  attempted  to, 
or  did  in  fact,  falsely  personate  any  other  person  or  voter, 
or  gave  to  the  poll  clerks  a  false  or  assumed  name;  but  it 
is  conceded  that  in  each  instance  the  voter  'actually  did 
vote,  and  that  the  name  as  listed  was  intended  by  the  clerk 
for  the  name  of  such  voter. 

While  it  is  not  clearly  shown,  it  may  be  assumed  that 
those  in  charge  of  the  canvass  for  signers  to  the  petition, 
having  in  mind  the  statute  and  decisions  above  referred  to 
consulted  the  poll  lists  in  advance,  and,  when  applying  to 
a  voter  for  his  signature,  took  pains  to  have  him  write  it 
to  correspond  with  the  form  in  which  the  poll  clerk  had 
recorded  it.  In  so  doing  no  one  was  wronged,  nor  any 
statute  violated.  In  each  instance  the  signer  had  voted  at 
the  last  preceding  election,  and  his  name,  varying  in  some 
respects  from  its  true  and  proper  form,  was  entered  upon 
the  poll  lists.  In  each  instance  the  name  so  listed  was 
intended  for  the  true  name.  In  each  instance  the  voter 
signed  the  petition  by  the  name  in  which  he  was  so  listed. 
This  is  a  literal  compliance  with  the  requirement  of  the 
statute  for  signatures  of  those  "who  voted  at  the  last  pre- 
ceding election  as  shown  by  the  poll  lists."  This  holding 
does  not,  as  counsel  seem  to  fear,  open  the  door  to  fraud, 
or  enable  an  evilly  disposed  person  to  falsely  adopt  a  name 
found  on  the  poll  lists,  and  thus  acquire  a  pretended  'or 
spurious  eligibility  to  become  a  signer  of  a  petition  of  con- 
sent. It  is  just  as  easy  for  the  evilly  disposed  to  per- 
sonate the  voter  who  is  listed  by  his  correct  name  as  one 
who  is  listed  by  a.  misspelled  name.  It  being  admitted 
that  the  signer  of  the  petition  is  a  legal  voter  of  the  city, 
that  he  did  vote  at  the  last  preceding  election,  that  he  was 
listed  by  the  poll  clerk  by  a  nan^e  intended  to  be  his  own, 
that  he  signed  the  petition  or  statement,  and  that  his  name 
so  signed  is  identical  with  his  name  as  recorded  upon  the 
poll  list,  every  requirement  of  the  statute  is  literally  com- 
plied with.    Indeed,  even  if  a  l^al  voter,  in  the  absence  of 
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f  raudy  votes  under  a  name  that  is  wholly  assumed^  and  is 
so  listed^  we  see  no  reason  why  he  may  not  sign  a  petition 
of  consent  by  the  same  name,  provided  that  in  so  using  such 
name  he  does  not  intend  or  attempt  to  personate  any  other 
voter.  This  is  so  manifest  that  argument  can  hardly  make 
it  clearer. 

It  follows  that  the  judgment  below  is  correct;  and  it 
is  therefore — Affirmed. 


In  the  Matter  of  the  Estate  of  Mrs.  John  Boyington, 
commonly  known  as  Electa  J.  Pond,  and  Mbs. 
Emily  P.  Jones,  v.  H.  L.  Williams,  Administrator, 
and  John  B.  Boyinoton,  Appellant. 

Marriage  and  divorce:    common  law  makriage.    Cohabitation  and 

1  the  reputed  relation  of  husband  and  wife  may  be  shown  as  tend- 
ing to  establish  the  relation  of  husband  and  wife  and  the  mutual 
recognition  of  the  existence  of  a  marriage,  the  fundamental  in- 
quiry being  the  mutual  intent  of  the  parties,  which  will  be  estab- 
lished if  it  appears  that  they  have  lived  together  intending  thereby 
to  become  husband  and  wife ;  but  neither  the  intention  nor  consent 
to  the  status  of  marriage  can  be  inferred  from  cohabitation 
alone,  and  reputation  will  only  be  considered  as  bearing  on  the 
question  of  intent. 

Same:     evidence.     The  evidence  in  this  case  is  reviewed  and  held 

2  insufficient  to  establish  a  common  law  marriage,  although  tend- 
ing to  9how  cohabitation,  and  that  in  their  business  relations 
the  parties  acted  in  some  respects  as  husbands  and  wives  usually 
act 

Same.    Where  the  evidence  shows  a  divided  reputation  in  the  com- 

3  munity  on  the  question  of  a  common  law  marriage  it  is  without 
probative  effect    • 

Same:     cohabitation.     Where  cohabitation    in    the   beginning   was 

4  illicit,  affirmative  proof  of  a  present  intention  to  assume  legiti- 
mate relations  as  husband  and  wife  is  essential  to  establish  a 
marriage.    In  the  instant  case  no  such  intention  is  shown. 

Appeal  from  O'Brien  District  Court. — ^Hon.  Wm.  Hutch- 
inson, Judge. 
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Fkidat,  Octobes  18,  1912. 

Ox  the  application  of  John  Bw  Boyington,  who  is 
named  in  this  proceeding  as  defendant,  his  oodefendant,  H. 
L.  Williams,  was  appointed  administrator  of  the  estate  of  a 
woman  who,  during  her  lifetime,  had  heen  generally  known 
as  Electa  J.  Pond,  bnt  who,  as  allied  in  the  application  was 
in  fact  his  wife.  Thereupon  Mrs.  Emily  P.  Jones,  a  sister 
of  the  deceased,  petitioned  the  court  to  set  aside  the  appoint- 
ment of  said  administrator,  alleging  that  John  B.  Boyington 
was  not  the  husband  of  the  deceased.  By  agreement  of  the 
parties,  the  court  proceeded  to  determine  the  issne,  which 
was  tried  as  in  equity,  whether  at  the  time  of  the  death  of 
the  decedent  John  B.  Boyington  was  her  husband.  Finding 
on  the  evidence  that  he  was  not  such  husband,  the  court 
set  aside  and  canceled  the  appointment  of  H.  L.  Williams 
as  administrator,  and  substituted  in  his  place  Emily  P. 
Jones.  From  this  order  and  decree,  John  B.  Boyington 
appeals. — Affirmed. 

W.  D.  Boies,  for  appellant 

Ilerrick  &  Ilerrick,  and  0.  II.  Mantzheimer,  for  ap- 
pellee. 

McClaix,  C.  J. — Some  time  prior  to  the  year  1893 
Electa  J.  Pond,  an  unmarried  woman,  built  a  one-room 
shanty  on  a  quarter  section  of  land  in  O'Brien  county, 
intending  to  perfect  her  title  to  it  under  the  homestead  laws 
of  the  United  States.  About  the  same  time  John  B.  Boy- 
ington, with  a  similar  intention,  erected  a  similar  shanty 
on  another  tract  of  land  not  far  distant  in  the  same  county. 
Each  claim  was  contested.  Boyington,  who  had  occupied 
his  shanty  but  two  or  three  nights,  moved  it  onto  the  land 
claimed  by  Miss  Pond,  and  annexed  it  to  her  shanty  in 
such  form  that  together  the  two  constituted  one  residence 
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of  two  rooms;  and  Boyington,  who  was  a  widower,  lived 
continuously  thereafter  on  the  land  claimed  by  Miss  'P^wid. 
Whether  she  occupied  this  combined  residence  continu- 
ously with  Boyington  from  that  time,  or  whether  she  tem- 
porarily, after  his  coming  there  to  live,  stayed  with  her 
sister,  Emily  P.  Jones,  and  her  husband,  who  lived  not  far 
away,  is  a  matter  of  some  controversy,  but  Miss  Pond 
claimed  to  have  had  a  permanent  residence  on  the  land 
from  the  time  she  first  built  thereon,  and  it  is  conceded 
that  from  the  fall  of  1894,  when  a  new  house  was  erected 
on  the  land,  both  she  and  Boyington  lived  in  that  house 
unttl  her  death  in  1907.  At  the  time  when- they  thus  be- 
gan unequivocally  to  live  in  the  same  house,  Boyington 
was  about  fifty-nine  years  of  age  and  Miss  Pond  about 
fifty-five.  In  1896  Miss  Pond's  claim  to  the  land  under 
the  homestead  laws  was  approved  by  the  Secretary  of  the  ' 
Interior  on  the  finding  that  she,  as  an  unmarried  citizen 
of  the  United  States,  had  held  possession  thereof  under  her 
homestead  entry.  At  the  same  time  the  claim  of  Boying- 
ton to  the  land  which  he  had  attempted  to  pre-empt  was 
disallowed.  In  prosecuting  these  two  claims  each  of  the 
parties  testified  to  being  unmarried.  In  1901  a  patent  was 
issued  to  Electa  J.  Pond  for  the  land  claimed  by  her,  and 
duly  recorded  in  the  same  year.  The  controversy  in  this 
case  is  as  to  the  relation  of  these  parties  to  each  other  from 
the  time  that  Boyington  commenced  to  live  on  Miss  Pond's 
land.  It  is  conceded  that  there  was  no  evidence  of  any 
ceremonial  marriage  between  them,  nor  of  a  written  con- 
tract of  marriage;  but  the  claim  of  Boyington  is  that  he 
and  Miss  Pond  during  their  joint  occupancy  of  the  premises 
cohabited  as  husband  and  wife,  were  reputed  to  be  living  as 
husband  and  wife,  and  held  themselves  out  as  occupying 
that  relation  to  each  other,  and  that  from  these  circum- 
stances  a  presumption  of  present  intent  to  be  husband  and 
wife  is  established  so  as  to  entitle  him  now  to  the  rights 
of.  surviving  husband;  while  the  contention  for  the  other 
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side  is  that  «  common  law  marriage  is  not  established  hy 
the  «v^idence,  and  that  Boyington  resided  on  the  land  only 
in  pursuance  of  some  arrangement  by  which  he  was  to 
carry  on  the  farm  in  the  joint  interest  of  himself  and  Miss 
Pond. 

There  is  no  substantial  controversy  between  the 
parties  as  to  the  law  in  this  state  relating  to  common  law 
marriages.  It  is  well  settled  that,  while  cohabitation  and 
X.  Maskiacb  *^®  reputed  relation  of  husband  and  wife  may 

common^Uw'     ^  shown  as  tending  to  give  color  to  the  re- 
marnage.  latiou    of    the    parties    and    the    recognition 

each  by  the  pther  of  the  existence  of  a  marriage  between 
them,  the  fundamental  question  is  whether  their  minds 
have  met  in  mutual  consent  to  the  status  of  marriage  which 
will  be  sufficiently  established  if  it  appears  that  they  have 
•  lived  together,  intending  thereby  to  be  husband  and  wife. 
Neither  such  intention  nor  consent  can  be  inferred  from 
cohabitation  alone,  and  reputation  is  of  no  significance, 
save  as  it  has  a  bearing  on  the  question  of  intent.  Sup- 
porting this  statement  of  the  law  as  it  has  been  recognized 
by  this  court,  see  Brisbin  v,  Tluntington,  128  Iowa,  166; 
State  V.  Rocker,  130  Iowa,  239 ;  McFarland  v.  McFarland, 
61  Iowa,  565;  Pegg  v.  Pegg,  138  Iowa,  572.  It  will  be 
important,  therefore,  to  examine  the  evidence  relied  upon 
for  appellant,  first,  as  to  cohabitation;  second,  as  to  the 
general  conduct  of  the  parties  toward  each  other  in  their 
relations  with  the  public  bearing  upon  the  question  of 
whether  they  held  themselves  out  to  the  world  as  being 
husband  and  wife;  and,  third,  as  to  the  general  repute  in 
the  community  with  reference  to  whether  they  were  living 
together  as  husband  and  wife  or  in  some  other  relation. 
The  evidence  for  the  appellant  tended  to  show  that 
these  parties  cohabitated — ^that  is,  that  they  lived  together 
J.  Same:  ^^   ^  manner  which   would   be   unlawful   if 

eWdence.  ^j^^y  were  not  husband  and  wife — and,  in  the 

view  which  w©  take  of  the  case,  discussing  it  solely  with 
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reference  to  the  evidence  for  the  appellant,  we  may  concede 
that  cohabitation  is  established.  We  may  concede,  also, 
that  in  their  business  relations  with  others  they  acted  in 
some  respects  as  husbands  and  wives  usually  act.  No  dis- 
tinction was  systematically  maintained  as  to  liability  for 
debts  incurred  by  either  of  them.  They  frequently  con- 
sulted together  in  the  making  of  purchases,  not  only  of 
machinery  and  improvements  for  the  farm,  but  also  of 
articles  of  clothing;  and  apparently  all  expenses  were  met 
out  of  some  common  fund  into  which  all  the  income  from 
the  farm  operations  was  turned.  With  the  consent  of  each 
merchants  credited  the  produce  of  the  farm  when  disposed 
of  to  the  account  of  one  or  the  other  as  they  saw  fit,  and  no 
objection  was  made  by  either  to  charges  entered  on  his  or 
her  account  for  purchases  intended  for  the  other.  Boying- 
ton  was  allowed  to  make  sales  of  the  produce  of  the.  farm 
and  of  the  stock  kept  upon  it  according  to  his  own  judg- 
ment, but  usually  as  the  result  of  a  consultation  with 
Miss  Pond.  Nevertheless  Miss  Pond  continued  until  the 
time  of  her  death  to  transact  business  in  her  maiden  name, 
and  all  instruments  requiring  her  signature  appear  to  have 
been  signed  by  her  in  that  name,  either  personally  or 
by  Boyington,  purporting  to  act  for  her  and  under  her 
authority.  In  1897  a  tract  of  land  in  Dakota  was  con- 
veyed by  warranty  deed  to  "E.  J.  Pond."  In  1902,  a 
deed  of  the  same  land  was  executed  by  "E.  J.  Pond"  to  a 
purchaser.  On  various  dates  between  1894  and  the  time  of 
her  death  receipts,  checks,  and  notes  were  signed  by  "E. 
J.  Pond,"  individually  or  with  that  name  "per  John  Boy- 
ington." Promissory  notes  payable  to  "E.  J.  Pond"  were 
signed  by  J.  B.  Boyington ;  one  of  such  notes  being  secured 
by  chattel  mortgage  .on  certain  animals.  These  instruments 
are  referred  to  simply  as  showing  that  in  this  respect,  at 
least,  neither  of  the  parties  was  announcing  to  the  world 
the  existence  of  the  relation  between  them  of  husband  and 
wife.     So  far  as  we  can  discover,  Electa  J.  Pond  never, 
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by  any  written  signature  or  in  any  business  transaction, 
indicated  that  she  was  or  claimed  to  be  Mrs.  Boyington. 

In  social  matters  the  apparent  relations  of  these  parties 
remained  throughout  somewhat  ambiguous.  Boyington 
took  Miss  Pond  on  a  few  occasions  to  places  of  public  re- 
sort such  as  lectures,  dances,  and  church  sociables,  and, 
when  they  were  thus  seen  together,  the  conduct  of  Boying- 
ton seemed  to  be  such  as  to  indicate  a  desire  on  his  part 
to  be  agreeable  to  Miss  Pond.  But  they  practically  never 
made  or  received  visits,  and  the  only  persons  who  appeared 
to  have  ever  eaten  meals  with  them  were  hired  helpers  and 
people  who  came  on  business  errands.  To  those  who  came 
to  the  house  occasionally  without  knowing  anything  about 
the  nature  of  the  relations  of  these  parties  to  each  other 
they  seemed  to  act  as  husband  and  wife  might,  but  no  one 
testifies  to  their  addressing  each  other  as  husband  or  wife, 
or  in  any  way  definitely  indicating  that  relation.  Boying- 
ton called  Miss  Pond,  "Electa,"  and  she  called  him  "John" 
or  "Boyington."  On  two  occasions,  explaining  to  strangers 
the  presence  of  Miss  Pond  in  the  house,  he  said  "this  is  my 
woman,"  and  the  stranger  in  each  instance,  inferring  the 
words  to  indicate  that  they  were  husband  and  wife,  ad- 
dressed her  as  Mrs.  Boyington  without  protest  on  her  part. 
But  she  was  not  thus  addressed  by  neighjwrs  and  business 
people  who  were  familiar  with  the  situation.  When  ad- 
dressed as  Miss  Pond,  she  never  made  any  eflPort  to  deny 
the  imputation  that  she  was  not  married.  Not  long  before 
her  death,  Boyington  spoke  of  her  to  a  woman  who  came 
to  help  about  the  house  as  "Miss  Electa  Pond,"  and  that 
woman  raised  a  question  as  to  their  relations  without  re- 
ceiving any  assurance  that  they  considered  themselves  to  be 
husband  and  wife.  Another  witness  testified  that  as  a 
lawyer  he  was  consulted  by  the  parties  jointly,  not  long 
before  the  death  of  decedent,  as  to  a  proposed  disposition  of 
their  property  by  which  the  survivor  should  have  all;  but 
on  this  occasion  Boyington  introduced  the  woman  to  this 
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witness  as  Miss  Pond.  We  find  no  evidence  that  he  ever 
introduced  her  as  Mrs.  Boyington  or  as  his  wife.  Wit- 
nesses were  interrogated  as  to  whether  these  parties  used 
terms  of  endearment  to  each  other,  or  terms  indicating 
relationship  such  as  husband  and  wife  would  be  likely  to 
use,  but  no  such  fact  was  developed,  save  in  one  instance 
of  a  neighbor  who  testified  that  Boyington  came  to  his 
house  when  intoxicated,  having  lost  his  way,  and,  when  the 
witness  took  him  home.  Miss  Pond  met  them  with  the 
exclamation,  ''John,  you  are  drunk  again,"  to  which  Boy- 
ington replied,  "Now,  dear  Electa,  I  will  never  do  it  again." 
This  witness  testifies  that  he  had  been  at  their  house  fre- 
quently, and  neither  of  them  ever  in  his  presence  addressed 
the  other  as  husband  or  wife,  and  that,  although  he  himself 
sometimes  addressed  her  as  ISkfrs.  Bovins^ton  and  sometimes 
as  Miss  Pond,  Boyington  himself  never  addressed  her  as 
Mrs.  Boyington.  It  is  also  significant  that  when  Boying- 
ton's  daughter  by  a  former  marriage,  whom  he  had  aband- 
oned in  Illinois  twenty  years  before,  when  she  was  but 
seven  years  of  age,  her  mother  being  then  deceased,  came 
to  visit  her  father,  and  found  him  living  with  Miss  Pond 
in  ambiguous  relations.  Miss  Pond  said  they  were  not 
married,  and  explained  that  "on  account  of  the  land"  they 
had  never  been  married,  though  they  had  been  living  as 
man  and  wife,  sharing  equally  in  the  profits  of  the  place. 
Just  how  far  the  testimony  of  this  witness  on  cross-exami- 
nation as  to  declarations  of  Miss  Pond  was  competent  we 
need  not  determine.  We  regard  it  as  significant  that  this 
witness  for  appellant,  though  testifying  on  direct  examina- 
tion that  Miss  Pond  negatived  any  marriage,  did  not  speak 
of  any  mutual  recognition  of  an  existing  marital  relation. 

In  the  matter  of  repute  there  was  a  divided  opinion 
in  the  community.    It  seems  to  have  been  generally  assumed 

that  there  had  never  been  any  remlar  mar- 

riage.     Some  people  thought  that  they  were 

living  in  illicit  relations.    It  was  generaUy  conceded  by  the 
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witneases  that  the  circnmstanoes  under  vhich  they  were 
living  were  snspicions^  and  were  so  regarded  by  all  who 
knew  thenu  As  already  indicated,  reputation  is  important 
only  as  bearing  upon  the  intention  of  the  parties  in  living 
together,  Crass  r.  Cross,  55  Mich.  2S0  (21  X.  W.  309),  and 
a  divided  reputation  has  no  probative  force.  Eldred  r. 
Eldred,  97  Va.  607  (34  S.  E.  477;  Taylor  r.  Taylor,  10 
Colo.  App.  303  (50  Pac  1049);  Jaclson  r.  Jackson,  80 
Mi  176  (30  AtL  752);  Vl^illiams  r.  Herrick,  21  R.  L 
401  (43  AtL  1036,  79  Am.  St.  Rep.  809)  ;  McKenna  r. 
McKenna,  180  111.  577  (54  X.  E.  641). 

It  is  contended  for  appellant  that  the  division  in  gen- 
eral repute  as  to  the  relations  of  these  parties  was  due  to  a 
misimderstanding  as  to  what  was  meant  by  marriage;  those 
who  thought  that  the  partie-s  were  not  married  believing 
that  a  ceremonial  marriage  was  necessary.  But  the  record 
does  not  adequately  sustain  this  contention.  It  appear^ 
without  substantial  controversv  that  there  was  a  well- 
founded  belief  in  the  community  that  these  parties  were 
living  together  in  illicit  relations ;  that  is,  although  cohabit- 
ing, they  were  not  husband  and  wife. 

The  term  "cohabiting  as  husband  and  wife"  is  am- 
biguous. It  may  mean  cohabitation  under  the  assump- 
tion of  the  relation  of  husband  and  wife,  or  it  may  as  well 
mean,  without  regard  to  any  such  actual  relation,  in  the 
manner  of  cohabitation  as  between  husband  and  wife.  As 
already  indicated,  the  fact  of  cohabition  alone,  no  matter 
how  continuous,  is  not  sufficient  in  itself  to  give  rise  to  the 
presumption  of  marriage.  There  is  an  attempt,  also,  to 
explain  the  failure  to  enter  into  a  formal  marriage  by 
reference  to  the  fact  that  Miss  Pond  could  not,  as  she 
was  advised,  perfect  her  homestead  claim  in  her  own  name 
or  otherwise  if  she  became  a  married  woman  before  obtain- 
ing complete  title  to  the  land.  In  other. words,  it  is  the 
contention  of  the  appellant  that,  while  marriage  in  fact 
e;^isted  between  him  and  Miss  Pond  while  she  oocuplied  the 
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land  as  a  homesteader,  she  concealed  that  fact,  and  falsely 
testified  in  the  proceedings  befoi;e  the  Land  Department 
in  order  to  perfect  her  claim..  This  theory  would  be  more 
plausible  if,  after  she  obtained  title  to  the  land,  five  years 
subsequently  to  the  recognition  of  her  right  as  homesteader 
by  the  Land  Department,  she  had  asserted  to  the  whole 
world  in  some  unmistakable  manner  that  she  was  the  wife 
of  Boyington  in  pursuance  of  a  prior  marriage,  though 
clandestine,  or  had  then  entered  into  a  formal  marriage 
with  him.  In  view  of  the  doubt  which  she  must  have 
known  to  exist  in  the  community  with  reference  to  her  re- 
lations with  Boyington,  arising,  if  in  no  other  manner, 
from  her  knowledge  of  the  fact  that,  though  living  con- 
tinuously with  him  in  the  same  house,  she  was  using  her 
maiden  name,  we  think  it  would  have  been  in  accordance 
with  the  promptings  of  a  woman's  instinct  to  either  declare 
in  some  public  way,  by  the  subsequent  use  of  her  married 
name  in  business  instruments,  if  not  otherwise,  that  she 
was  in  fact  Boyington's  wife,  if.  that  was  the  fact,  or  to 
make  that  fact  clear  by  a  formal  marriage,  to  which  there 
was  no  impediment  whatever.  No  excuse  is  suggested  for 
the  failure  on  the  part  of  these  parties  to  make  clear  their 
marital  relations,  if  any  such  existed;  on  the  contrary,  for 
five  or  six  years  after  every  reason  for  concealment  had 
ceased,  they  continued  as  before  their » ambiguous  relation- 
ship. 

The  purpose  and  intention  of  Boyington  in  his  rela- 
tions with  Miss  Pond  were  of  the  greatest  importance  as 
bearing  on  the  fact  of  a  marriage.  Xo  doubt  as  a  witness 
he  would  have  been  incompetent  to  testify  to  any  trans- 
actions or  communications  with  the  deceased  amounting 
to  a  mutual  agreement  to  marry,  but  he  was  not  incom- 
petent to  testify  as  to  his  own  purposes  and  intentions  and 
the  circumstances  under  which  their  cohabitation  was  begun 
and  continued,  yet  as  a  witness  he  failed  to  give  any  ex- 
planation  whatever  of  their  ambiguous  relations.     He  tes- 
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tified  as  to  his  going  to  live  on  the  land  in  1893,  and  to 
living  alone  there  with  Miss  Pond  in  1894,  and  continu- 
ously thereafter  nntil  her  death;  to  his  managing  the  farm 
and  contracting  in  regard  to  the  improvements  thereon;  to 
going  with  Miss  Pond  in  a  single  wagon  to  Sonth  Dakota 
where  she  owned  land;  to  the  absence  of  any  legal  impedi- 
ment to  a  marriage  between  them;  to  the  value  of  his 
services  in  such  management,  and  to  his  personal  care  of 
her  in  the  sickness  which  preceded  her  death;  but  he  no- 
where testifies  that  he  lived  on  the  place  with  the  assump- 
tion or  in  the  belief  that  he  was  the  husband  of  Miss  Pond, 
or  that  he, held  her  out  publicly  as  his  wife,  or  that  she 
was  generally  regarded  as  his  wife  by  the  community,  and 
he  nowhere  testifies  that  either  at  the  beginning  or  during 
the  continuance  of  his  relations  with  her  was  there  any 
assumption  on  his  part  of  marriage.  He  does  testify  that 
with  Miss  Pond  he  consulted  lawyers  as  to  the  effect  which 
marriage  would  have  on  the  validity  of  her  homestead  claim, 
and  that  while  riding  with  another  witness  on  the  return 
from  South  Dakota  he  and  Miss  Pond  talked  about  getting 
married,  and  in  this  he  is  corroborated  by  such  other  wit- 
ness; but  he  gives  no  explanation  of  the  failure  to  carry 
out  this  intention.  The  same  witness  testifies  that  on  an- 
other occasion  on  a  train  they  spoke  of  an  intention  to  get 
ifaarried. 

But  it  is  well  settled  that,  where  cohabitation  is  in  its 
beginning  illicit,  affirmative  proof  of  a  subsequent  present 
intention  to  change  that  relation  into  the  legitimate  rela- 

4.  Samb:  tions    of  husband   and   wife   is   essential   to 
cohabitotion.      establish  a  marriage.     Henry  v.  Taylor,  16 

5.  D.  424  (93  N.  W.  641);  Terry  v.  White,  58  Minn. 
268  (59  N.  W.  1013)  ;  Grimm's  Appeal,  131  Pa.  199  (18 
Atl.  1061,  6  L.  K.  A.  717,  17  Am.  St  Rep.  796) ;  Weiden- 
ho  ft  V.  Primm,  16  Wyo.  340  (94  Pac.  453). 

To  our  minds  the  evidence  introduced  in  behalf  of  the 
appellant,    disregarding  entirely   the   evidence   offered   for 
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the  appellee,  falls  far  short  of  affording  a  satisfactory  basis 
from  which,  to  infer  that  there  was  at  any  time  a  present 
intention  on  the  part  of  Boyington  and  Miss  Pond  to 
assume  toward  each  other  the  relations  of  husband  and 
wife,  and  we  reach  the  conclusion,  •  therefore,  that  the  find- 
ing of  the  trial  court  that  no  such  relation  existed  was 
correct 

The  decree  is,  therefore, — Affirmed. 

Labd,  J.,  takes  no  part. 


Stella  W.  Mills,  Appellee,  v.  Bebt  Flynn,  Appellant. 

Slander  and  libel:    puadings:  amendment:  continuance.    It  is  al- 

1  ways  permissible  to  amend  a  pleading  to  make  it  conform  to  the 
proof;  and  where  the  original  pleading  fully  advised  defendant 
of  the  nature  of  an  alleged  slander,  an  amendment  making  but 
a  slight  change  in  the  language  complained  of,  without  altering 
its  sense,  was  not  ground  for  continuance. 

Same:    evidence.    In  an  action  for  slander  on  the  ground  that  de- 

2  fendant  had  charged  pfaintiff  with  being  afflicted  with  a  loath- 
some disease,  it  was  proper  for  plaintiff,  in  her  main  case,  to 
show  that  she  had  never  been  thus  afflicted,  although  defendant 
did  not  justify  by  pleading  the  truth  of  the  charge. 

Same.    The  admission  of  evidence  by  plaintiff  as  to  the  number  and 

3  ages  of  her  children,  and  that  they  were  healthy,  on  the  promise 
of  counsel  to  make  it  competent  by  medical  testimony,  was  not 
a  matter  of  which  defendant  could  complain,  where  the  same 
was  stricken  from  the  record  because  of  failure  to  produce  the 
medical  evidence. 

Same.    Under  proper  allegations  in  an  action  for  slander  the  plain- 

4  tiff  may  show,  in  support  of  special  damages,  that  she  suffered 
mental  pain,  humiliation  and  disgrace  from  the  breaking  up  of 
church  and  social  relations,  as  a  result  of  the  alleged  slander; 
as  bearing  on  its  effect  on  her  own  personal  feelings,  but  not 
upon  the  feelings  of  others  toward  her. 

Same.    The  plaintiff  in  a  slander  action  can  not  show  the  effect  of 

5  alleged  slanderous  words  by  detailing  specific  instances,  but  may 
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show  the  effect  of  slanderous  reports  without  strict  proof  con- 
necting the  same  with  the  slander  of  the  defendant. 

Same:     instructions.     The  instruction  in  this  case  that  the  jury 

6  should  not  consider  the  attitude  toward  plaintiff  taken  hy  mem- 
bers of  societies  to  which  she  belonged,  because  their  attitude 
was  not  sufficiently  connected  with  the  alleged  slanderous  state- 
ments of  defendant,  cured  any  error  in  the  admission  of  evi- 
dence of  rumors  that  plaintiff  was  afflicted  with  an  incurable  dis- 
ease»  with  which  defendant  may  not  have  been  connected. 

8«me:     mitigation  of  damages:    evidence.    Where  there  was  evi- 

7  dence  that  defendant  knew  of  the  falsity  of  rumors  to  the  effect 
that  plaintiff  was  afflicted  with  an  incurable  disease,  prior  to 
the  time  he  made  a  like  charge,  and  he  made  no  claim  that  he 
merely  repeated  such  rumors,  and  there  was  no  evidence  that 
he  did  so  without  malice  and  believing  them  to  be  true,  evidence 
that  certain  persons  had  stated  that  plaintiff  was  so  afflicted  was 
not  admissible  in  mitigation  of  damages. 

Same.    The  defendant  in  a  slander  action  can  only  show  in  mitiga- 

8  tion  such  rumors  as  were  in  circulation  before  his  statements 
were  made;  under  no  circumstances  can  he  show  subsequent 
rumors. 

Same:     mitigation:    instruction.     Where  the  defendant  made  no 

# 

9  request  for  an  instruction  on  the  subject  of  mitigation,  and  made 
no,  complaint  that  one  was  not  given  by  the  court,  the  matter 
will  not  be  considered '  on  appeal. 

Same:     damages:    instructions.     The  defendant  in  an  action  for 

10  slander  can  not  be  held  liable  for  a  repetition  by  others  of  slan- 
derous' statements  made  by  him,  unless  he  made  them  with  the 
intention  and  expectation  that  they  would  be  repeated,  or  under 
such  circumstances  that  it  would  be  likely  that  the  hearer  would 
repeat  the  same  in  the  course  of  duty;  and  an  instruction  per- 
mitting the  jury  to  consider  a  repetition  of  his  slanderous 
statements  as  bearing  on  the  question  of  plaintiff's  damage,  unless 
made  under  such  circumstances,  is  erroneous. 

Same.     The   defendant's   pecuniary   circumstances   and   standing  in 

11  society  are  matters  which  may  be  considered  in  determining  the 
damages  which  plaintiff  in  a  slander  action  ought  to  recover. 

Appeal  from  Washington  District  Court. — ^Hon.  Btsoh  W. 

Preston,  Judge. 

Monday,  October  21,  1912. 
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Action  for  slander.  Defendant  denied  the  alleged 
slander  and  pleaded  certain  facts  in  mitigation,  which  need 
not  be  here  set  forth.  On  the  issues  joined,  the  case  was 
tried  to  a  jury,  resulting  in  a  verdict  and  judgment  for 
plaintiflF  in  the  sum  of  $4,000,  and  defendant  appeals. — 
Reversed, 

Marsh  W.  Bailey,  and  Wade,  Dvicher  &  Davis,  for 
appellant. 

Ranck  &  Bradley,  and  Eicher  &  Livingston,  for  ap- 
pellee. 

Deemeb,  J. — ^Defendant  is  a  retired  farmer  living  at 
the  time  of  trial  at  Riverside,  Iowa.  He  was  the  owner  of 
a  farm  near  said  town,  and  at  the  time  it  is  claimed  the 
alleged  slanderous  words  were  spoken  plaintiff  and  her  hus- 
band were  his  tenants,  and  as  such  were  living  upon  the 
farm.  It  is  claimed  in  the  petition,  which  is  in  three 
counts,  that  during  the  years  1908  and  1909*  the  defendant 
spoke  of  and  concerning  the  plaintiff  the  following  false 
and  slanderous  words: 

Mrs.  Mills  will  never  get  any  better,  as  she  has  a 
disease  which  is  incurable,  and  which  she  has  caught  from 
her  husfband,  Frank  Mills,  and  he  caught  it  somewhere 
else.  Mrs.  Mills  is  afflicted  with  the  gonorrhoea  and  syphi- 
lis, and  you  know  what  that  is.     She  will  never  get  well. 

Mrs.  Mills  will  never  get  any  better  as  long  as  she 
lives  with  that  man ;  she  will  never  get  well ;  she  has  a  bad 
disorder  that  she  caught  from  him,  and  he  isn't  fit  for  to 
have  a  woman.  She  has  a  venereal  disease  known  as  the 
syphilis  and  clap.     •     .     . 

The  Mills  have  the  syphilis.  They  have  it  bad,  and 
are  in  bad  shape.     They  will  not  get  well. 

These  separate  statements  being  found  in  the  respec- 
tive counts  of  the  petition.  At  the  close  of  plaintiff's  testi- 
mony she  was  permitted,   over  defendant's  objections,   to 
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amend  the  first  count  of  her  petition  to  conform  to  the 
proof,  and  in  this  she  alleged  that,  in  addition  to  the 
alleged  slanderous  statement  made  hy  defendant  as  charged 
in  the  first  count,  he  said:  ''Mrs.  Mills  has  the  pox;  she 
will  never  he  any  better.     She  is  rotten  with  the  pox.'' 

Defendant  denied  the  alleged  statements,  and  pleaded 
that  it  was  currently  reported  in  the  neighborhood  where 
plaintiff  lived  that  she  and  her  husband  had  syphilis,  or 
some  other  venereal  disease ;  that  because  of  their  occupancy 
of  his  farm  he  was  interested  in  knowing  the  facts,  and 
that  he  made  inquiries  concerning  the  matter  and  heard 
these  various  rumors  and  reports ;  that  he  did  not  repeat  the 
same,  save  as  he  was  making  inquiries  with  reference  to 
the  truth  thereof;  and  that  he  had  no  other  motive  than  to 
ascertain  their  truth.  These  facts  were  pleaded  both  in 
justification  and  in  mitigation.  Upon  these  issues  the  case 
was  tried,  with  the  result  above  indicated.  Something  like 
fifty-two  errors  are  assigned;  but,  as  the  argument  is  con- 
fined to  something  like  nine  principal  propositions,  we 
shall  confine  our  attention  to  the  points  there  made. 

I.  It  is  claimed  that  the  court  was  in  error  in  per- 
mitting plaintiff  to  file  the  amendment  to  her  petition  to 
conform  the  pleadings  to  the  proof,  and  that  in  any  event 

the  trial  court  erred  in  not  granting  defend- 

X.  Slandbs  .  ,        .  .3 

AND  libel:        ant  a  continuance  to  meet  the  issues  tendered 

pleadings : 

•mendmcnt:       thereby.     Neither  proposition  is  tenable.     It 

continuance.  •'  ... 

is  always  permissible  in  such  cases  for  one 
t6  amend  in  order  to  make  the  pleadings  conform  to  the 
proof,  and,  as  the  testimony  was  in  the  record  and  did  not 
depart  substantially  from  the  charge  as  originally  made, 
there  was  no  error  in  permittiilg  the  amendment.  The 
amendment  did  no  more  than  slightly  change  the  language 
said  to  have  been  used  by  defendant  to  Tobin  and  others, 
and  gave  the  date  as  in  February,  instead  of  January. 
Defendant  was  fully  advised  by  the  original  pleading  as  to 
the  nature  of  the  slander  and  as  to  whom  uttered,  and  no 
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reason  is  shown  why  a  continuancje,  should  have  been 
granted.  The  only  showing  is  that  counsel  never  had 
heard  it  claimed  that  defendant  said  plaintiff  had  the  pock, 
and  that  he  had  no  opportunity  to  examine  as  to  the  nature 
of  the  disease,  or  whether  or  not  plaintiff  was  afKicted 
with  it,  and  had  no  opportunity  to  prepare  for  trial  on  that 
issue.  He  surely  was  advised  of  the  claim  that  defendant 
had  said  plaintiff  had  syphilis,  gonorrhoea,  and  clap,  or 
other  venereal  disease,  and  assuming,  as  we  must,  his 
knowledge  of  the  use  of  terms,  it  must  be  assumed  that  he 
knew  that  pock  is  but  another  name  for  syphilis,  or  what 
has  been  called  "French  or  Spanish  pox.'*  Webster's  In- 
ternational, "Pock."  It  is  well  known  that  among  a  cer- 
tain clasa  of  people  "pock"  is  a  synonym  of  "syphilis." 
See  Webster's  International,  word  "syphilis."  Surely  there 
was  no  reason  for  a  continuance. 

II.  Over  defendant's  objections,  plaintiff  was  per- 
mitted to  prove  as  a  part  of  her  main  case  that  she  never 
had  any  of  the  diseases  with  which  she  was  charged.  It 
a.  Same:  ^  ^^^^  ^bat   defendant  did   not  justify  by 

evidence.  pleading  the  truth  of  the  charges,  and  it  is 

also  true  that  plaintiff  was  not  required  to  negative  the 
truth ;  for  the  law  presumes  that  the  party  charged  was  not 
so  afflicted.  But  we  have  held  in  several  cases  that  it  is 
not  error  for  plaintiff  to  prove  that  the  charge  was  untrue. 
Locke  V,  Chronicle  Co.,  107  Iowa,  391 ;  Moffitt  v.  Chronicle 
Co.,  107  Iowa,  407;  Berger  v.  Publishing  Co.,  132  Iowa, 
293. 

m.  Plaintiff  was  permitted,  over  objections  by  de- 
fendant's counsel,  to  testify  as  to  the  number  and  ages  of 
her  children,  and  that  they  were  present  in  court,  and  were 

each  and  all  healthy.  This  was  done  under 
''  ^"^  promise   of  counsel  to   make   the   testimony 

competent  by  medical  evidence.  This  they  failed  to  do,  and 
on  motion  of  defendant's  counsel  the  testimony  was  stricken 

Vou  157  Ia.— 31. 
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from  the  record  for  failure  to  furnish  this  proof.     Surely 
there  was  no  error  here  of  which  defendant  may  complain. 

IV.  In  her  petition  plaintiff  alleged  that  she  suf- 
fered special  damages  as  follows:  "That  by  reason  of  the 
speaking  of  the  said  false,  malicious,  scandalous,  and  de- 

defamatory  words,  well  knowing  at  said  time 
that  the  same  were  false,  the  plaintiff  has 
been  greatly  injured  in  her  good  name  and  character,  de- 
prived of  social  intercourse  among  her  neighbors  and  in 
the  community  in  which  she  resides,  brought  into  public 
scandal  and  disgrace,  suffered  much  mental  pain  and  an- 
guish, and  sustained  a  severe  nervous  shock  upon  learning 
of  the  said  false  statement  made  by  the  said  defendant. 
That  by  reason  thereof  the  plaintiff  has  sustained  damages 
in  the  sum  of  $2,500,  no  part  of  which  has  been  paid." 
She  offered  testimony  in  support  of  these  allegations,  and 
was  permitted,  over  objections  of  defendant,  to  testify  to 
the  breaking  up  of  her  church  relations  and  to  a  general 
social  ostracism.  It  is  said  that  this  testimony  was  not 
admissible,  because  the  results  were  in  no  manner  traced  to 
defendant.  It  is  true,  of  course,  that  defendant  is  not 
chargeable  with  slanders  or  rumors  uttered  by  others,  and 
for  which  ^e  was  in  no  way  responsible.  Schaffhauser  v. 
Hemmer,  162  Iowa,  204;  Olmsted  v.  Brown,  12  Barb.  (N. 
Y.)  657;  Kersting  v.  White,  107  Mo.  App.  265  (80  S. 
W.  730). 

But  it  is  also  true  that  testimony  as  to  mental  pain, 
and  suffering,  humiliation,  and  disgrace  are  all  proper  ele- 
ments of  damage,  and  may  be  shown  under  proper  allega- 
tions. Davis  V.  Mohn,  145  Iowa,  417.  The  court  admitted 
the  testimony  for  this  definite  purpose:  "By  the  Court: 
It  is  admitted  for  the  purpose  as  indicated  by  counsel  for 
which  they  offer  it,  to  wit,  as  it  may  have  a  bearing,  if  at 
all,  upon  the  feelings  of  the  plaintiff,  and  not  upon  the 
feelings  of  the  others  toward  her."  The  examination  of  the 
witness  continued  in  this  manner: 
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Q.  Did  you  at  any  time  learn  that  the  defendant  had 
reported  in  the  vicinity  of  Eiverside,  in  which  you  then 
resided,  that  you  had  syphilis  ?  A.  I  did,  Q.  About  when 
did  you  hear  this?  A.  It  was  the  1st  of  September  two 
years  ago.  It  will  be  two  years  next  September.  That 
would  be  the  1st  of  September,  1909.  It  was  shortly  after 
I  heard  it.  Q.  How  did  the  information  of  Mr.  Flynn's 
publication  of  these  charges  affect  you?  A.  I  can  hardly 
express  it.  It  was  so  terrible.  It  is  a  terrible  thing  to  be 
accused  of.  I  can't  tell  you  how  I  felt.  I  walked  the  floor 
at  night;  couldn't  eat;  couldn't  sleep;  and  I  couldn't  do 
anything.  I  felt  that  I  must  be  vindicated.  I  felt  that 
I  should  die,  and  I  felt  I  couldn't  die;  for  if  I  would  die 
I  would  leave  this  on  my  children,  and  if  I  would  it  would 
come  back.  I  didn't  know  what  to  do.  Q.  How  did  it 
affect  your  emotions  as  to  crying  or  otherwise  ?  A.  I  should 
think  it  did.  I  had  a  complete  nervous  breakdown.  I 
suppose  it  was  foolish.  Q.  What  effect  did  this  have  upon 
you  when  you  met  your  friends  and  neighbors  afterwards  ? 
A.  I  didn't  meet  them  very  often,  because  I  wouldn't  go 
any  place.  I  felt  that  I  was  watched,  and  I  couldn't  go 
feeling  right  and  comfortable. 

Upon  cross-examination,  she  was  asked  regarding  the 
treatment  and  conduct  of  certain  parties  toward  her  and  as 
to  what  they  said;  and  as  to  this  the  defendant,  of  course, 
can  not  complain.    Finally,  the  following  record  was  made : 

Defendant  now  moves  the  court  to  strike  from  the 
records  all  the  testimony  tending  to  show  any  ill  treatment 
towards  the  plaintiff,  or  any  shunning  of  the  plaintiff  by 
the  members  of  any  of  the  lodges  or  societies  or  clubs  to 
which  the  evidence  shows  she  belonged,  for  the  reason  that 
there  is  no  testimony  tending  to  show  that  the  defendant 
is  in  any  way  responsible  for  such  treatment  Second.  The 
defendant  moves  to  strike  from  the  record  all  the  evidence 
tending  to  prove  ill  treatment  of  plaintiff  by  any  person  or 
persons  other  than  the  witness  Tobin  and  the  witness  Her- 
ring, for  the  reason  that  there  is  no  evidence  in  the  record 
which  would  justify  the  finding  that  the  defendant  is  in  any 
way  responsible  for  such  treatment.  The  defendant  moves 
to  strike  from  the  record  all  the  evidence  of  rumors  of  the 
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report  that  the  plaintiff  was  afflicted  with  the  disease  or 
diseases  allied  in  the  petition,  for  the  reason  there  is  no 
evidence  that  would  justify  a  finding  that  the  defendant  is 
in  any  way  responsible  therefor.  By  the  Court:  My  idea 
that  the  record  is  in  such  shape  that  the  moticHi  can  not 
be  sustained.  The  court  sustained  the  objection  to  plain- 
tiff's questions  in  reference  to  the  treatment  by  the  church 
people,  etc. ;  but  some  of  the  testimony  in  reference  to  these 
matters  was  brought  out  on  cross-examination — matters,  per- 
haps, having  a  bearing,  as  the  court  supposed,  at  least  at 
that  time,  on  other  issues  and  without  objection  on  the  part 
of  the  plaintiff ;  and,  perhaps,  some  of  the  matters  at  which 
the  motion  strikes  were  not  responsive  and  volunteered  by 
the  witness,  and  for  those  reasons  the  court's  idea  is  that 
the  record  is  in  such  shape  that  the  court  can  not  now  and 
ought  not  now  to  sustain  it,  but  those  matters  will  be  con- 
trolled by  the  court  in  an  instruction  to  the  jury  in  refer- 
ence to  these  matters. 

The  promise  made  by  the  court  to  instruct  will  be 
dealt  with  in  another  paragraph  of  the  opinion.  That  plain- 
tiff may  show  her  mental  suffering  is  well  settled  by  au- 
thority. Nott  V.  Stoddard,  38  Vt.  25  (88  Am.  Dec.  633)  ; 
Laing  v.  Nelson,  40  Neb.  252  (58  N.  W.  846) ;  O'Toole  v. 
Publishing  Co.,  179  Pa.  271  (36  Atl.  288);  Schvlze  v. 
Jalonich,  14  Tex.  Civ.  App.  656  (38  S.  W.  264) ;  Schom- 
berg  v.  Walker,  132  Cal.  224  (64  Pac.  290) ;  Terwilliger 
V,  Wands,  17  N".  Y.  54  (72  Am.  Dec.  420) ;  Chesley  v. 
Thompson,  137  Mass.  136. 

Plaintiff,  no  doubt,  should  not  be  permitted  to  detail 
specific  instances,  but  undoubtedly  may  show  the  effect  of 
the  reports  without  strict  proof  connecting  the  current  re- 
port with  the  slander  of  the  defendant;  the 

5.  Samb.  ,  . 

fact  of  such  connection  being  for  a  jury,  and 
not  for  the  court.  Rice  v.  Cottrel,  5  R.  I.  340;  Moor  v. 
Stevenson,  27  Conn.  14. 

Aside  from  this,  however,  the  trial  court  gave  the 
following  instruction:  "(13)  You  are  instructed  that  in 
arriving  at  the  amount  of  damages,  if  any,  against  the  de- 
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fendant,  you  will  not  take  into  consideration  the  attitude 
6.  Same:  toward  the  plaintiff  by  the  members  of  the 

mitructions.  different  lodges  or  societies  to  which  plain- 
tiff belonged,  for  the  reason  that  the  evidence  has  not  con- 
nected such  matters  with  the  alleged  slanders  claimed  by 
plaintiff  to  have  been  spoken  by  the  defendant."  This 
cured  any  errors  in  the  admission  of  the  testimony  and 
properly  limited  the  effect  thereof. 

V.     Defendant  made  the  following  offer  of  testimony: 

By  Counsel  for  Defendant:  Defendant  offers  to  prove 
by  the  witness  Maud  Carr  that  in  August,  1908,  she  went 
to  the  State  University  Hospital  at  Iowa  City  and  remained 

there  as  a  nurse  until  October,   1908;   that 

''  mh^ation         ou  the   evcuiug  of  the  first  day  when   she 

JJi^Mef**'      went  there,  while  at  the  nurses^  home,  when 

it  became  known  by  the  nurses  that  the  wit- 
ness Maud  Carr  was  from  Riverside,  they  asked  her  if  she 
knew  Mrs.  Mills,  and  she  said  that  she  knew  her;  that  the 
nurse  then  stated  to  her  that  Mrs.  Mills  had  been  in  the 
hospital  for  treatment ;  that  she  was  afflicted  with  the  syphi- 
lis; that  the  said  statement  was  made  by  the  nurse  in  the 
presence  of  the  witness  and  three  or  four  nurses ;  that  there 
were  at  that  time  more  than  twenty  nurses  in  the  hospital; 
that  thereafter  the  witness  Maud  Carr,  in  the  month  of 
October,  went  down  to  Riverside,  and  there  heard  the  ru- 
mors from  people  in  Riverside,  in  said  month  of  October, 
that  the  plaintiff  was  afflicted  with  a  venereal  disease  or 
syphilis,  and  was  asked  by  witness  whether  or  not  such 
statements  were  true,  and  the  witness  Maud  Carr  stated  to 
them  that  she  had  been  told  by  the  nurses  in  the  University 
Hospital  that  they  were  true;  that  said  witness  was  called 
to  the  office  of  Dr.  Blythe,  who  stated  to  her  that  it  had 
been  reported  to  him  that  she  was  circulating  the  report 
that  the  plaintiff  had  a  venereal  disease. 

The  following  record  was  made  on  this  offer: 

Plaintiff  dbjects  to  the  offer  as  immaterial,  irrelevant, 
incompetent,  and  hearsay.  Counsel  for  defendants  say  this 
offer  is  not  made  with  reference  to  the  impeaching  question 
to  Dr.  Blythe.     By  the  Court:     This  testimony  might  be 


486  Mills  v.  Flynn.  [157  Iowa 

admissible,  perhaps,  on  one  theory,  if  these  rumors  were 
communicated  to  the  defendant  prior  to  the  alleged  speak- 
ing of  the  words  in  the  petition,  on  the  question  of  his  good 
faith  in  some  other  matters ;  but  counsel  for  defendant  have 
stated  in  open  court  that  they  do  not  rely  upon  the  claim 
in  this  case  on  the  question  of  privilege,  and  the  court 
considers  such  issues  thereby  withdrawn  and  relies  upon 
such  statement,  and,  there  being  no  ofiFer  or  nothing  in  the 
oifer  by  which  the  defendant  expects  to  make  the  connection 
above  referred  to,  the  offer  is  denied.  And  a  further  reason 
for  denying  the  testimony  is  that  it  is  not  claimed  by  de- 
fendant or  shown  in  the  offer  that  defendant  knew  of  the 
rumor  or  report  at  the  time  of  the  alleged  publication  of 
the  matters  set  up  in  the  petition,  or  that  defendant,  in 
saying  what  he  did,  if  he  said  anything,  gave  the  rumor 
as  his  authority.     Defendant  excepts. 

Another  offer  was  made  as  follows: 

Defendant  offers  to  prove  by  witness  Laura  Grodlove, 
a  resident  of  Riverside,  Iowa,  residing  there  in  1908,  that 
on  August  10,  1908,  she  went  to  the  University  Hospital 
at  Iowa  City  for  an  operation;  that  while  there  she  was 
told,  in  the  month  of  August,  1908,  by  the  nurse  in  the 
hospital  that  the  plaintiff  was  afflicted  with  the  syphilis; 
that  one  of  the  nurses  who  told  her  was  named  Miss  Shil- 
lar;  that  Miss  Shillar  told  her  that  both  Mr.  Mills  and 
Mrs.  Mills  were  treated  in  that  hospital  for  gonorrhoea ;  that 
Mrs.  Godlove,  upon  inquiry  after  her  return  to  Riverside, 
told  various  persons  what  she  had  heard  at  the  hospital. 

The  record  made  here  was  as  follows:  "Plaintiff 
makes  the  same  objection ;  same  ruling.   Defendant  excepts." 

The  rulings  are  complained  of.  It  is  claimed  that  the 
testimony  was  admissible  in  mitigation  of  damages  and  to 
show  want  of  malice  on  defendant's  part.  That  there  are 
cases  so  holding,  we  have  no  doubt.  But  the  rule  for  this 
state,  as  announced  in  the  cases,  is  as  follows: 

The  defendant  pleaded  in  mitigation  of  this  charge, 
in  substance,  that  there  were  a  great  many  reports  in  the 
neighborhood  where  the   plaintiff  resided,   which  came   to 
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defendant's  knowledge,  that  the  plaintiff  was  a  woman  of 
unchaste  character,  and  that  it  had  been  reported  to  him 
that  the  plaintiff  had  been  guilty  of  specific  acts  and  con- 
duct, which  were  set  out,  which  tended  to  show  that  she 
was  of  unchaste  character;  and  that  he,  without  malice, 
repeated  such  reports.  But  it  was  not  pleaded  that  the 
defendant  gave  his  authority,  or  even  stated  that  he  had 
been  so  informed,  when  he  spoke  the  words.  We  under- 
stand the  rule  tp  be  that  when  the  libel  does  not,  on  the  face 
of  it,  purport  to  be  derived  from  any  one,  but  is  stated 
as  of  the  witness'  own  knowledge,  then  evidence  is  wholly 
inadmissible  to*  show  that  it  was  copied  from  a  newspaper,, 
or  communicated  by  a  correspondent.  Odgers,  Lib.  & 
Sland.  303.  ^Particular  acts  or  instances  of  misconduct 
can  not  be  proved,  nor  rumors  and  reports,  unless  they  are 
so  general  and  prevalent  that  they  have  affected  the  general 
.  character.'  3  Suth.  Dam.  679 ;  Forshee  v.  Abrams,  2  Iowa, 
571 ;  Fisher  v.  Tice,  20  Iowa,  479 ;  Fountain  v.  West,  23 
Iowa,  9;  Marker  v,  Dunn,  68  Iowa,  720. 

Again,  in  Hanners .v.  McClelland,  74  Iowa,  318,  wc 
said:  "Defendant  was  permitted  to  prove  the  general 
reputation  of  plaintiff  for  chastity.  Did  the  court  err  in 
not  permitting  him  to  prove  the  alleged  rumors  or  reports? 
Evidence  to  prove  the  acts  themselves  was  not  admissible, 
because  they  were  not  pleaded,  if  for  no  other  reason. 
Code,  section  2682.  Defendant  does  not,  in  his  answer, 
claim  that  he  believed  the  alleged  rumors  to  be  true  at  the 
time  in  question,  nor  even  that  he  knew  of  them.  The 
only  purpose  of  proving  them  would  be  to  mitigate  dam- 
ages by  rebutting  presumptions  of  malice.  But  if  defend- 
ant did  not  know  of  them,  or,  if  knowing  of  them,  he  did 
not  believe  them  to  be  true,  they  could  not  affect  the  ques- 
tion of  malice,  and  therefore  would  have  been  improper 
and  prejudicial.  1  Hil.  Torts,  394,  note,  403;  Pease  v. 
Shippen,  8Q  Pa.  513  (21  Am.  Rep.  116) ;  Peterson  v. 
Morgan,  116  Mass.  352;  Lothrop  v.  Adams,  133  Mass.  476 
(43  Am.  Rep.  528)."  See,  also,  Berger  v.  Publishing  Co., 
132  Iowa,  293;  Bearsley  v.  Bridgman,  17  Iowa,  296;  Clif- 
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ton  V.  Lange,  108  Iowa,  475;  Wallace  v»  Homestead  Co,, 
117  Iowa,  356. 

There  is  direct  testimony  in  the  case  to  the  effect  that 
defendant  knew  the  alleged  rumors  were  untrue  long  before 
he  uttered  them ;  and  no  claim  is  made  that  he  was  simply 
repeating  the  rumors  he  had  heard.  The  alleged  plea  in 
mitigation  is  defective,  and  does  not  go  to  the  extent  claimed 
by  appellant.  Bearsley  v.  Bridgman,  17  Iowa,  296.  It 
does  not  show  a  repetition  without  actual  malice,  does  not 
give  the  author,  or  state  that  defendant  believed  the  words 
to  be  true  and  uttered  them  without  malice.  The  only 
mitigating  circumstances  pleaded  are  that  there  were  ru- 
mors that  plaintiff's  husband  was  afflicted  with  the  disease 
known  as  syphilis,  or  some  other  venereal  disease,  and  that 
he  simply  made  inquiries  with  reference  thereto. 

Again,  it  is  previous,  and  not  subsequent,  rumors 
which  defendant  may  show  in  any  case.  Hinkle  v.  Davenr 
port,  38  Iowa,  355.  According  to  the  testimony,  defend- 
ant  started   the   reports   before    any   of   the 

8.  Sams.  ,  , 

witnesses  whose  testimony  was  offered  were 
at  the  town  of  Riverside;  and  there  is  also  testimony  to 
the  effect  that  he  was  told  by  plaintiff's  physician  that  they 
were  untrue. 

VI.     Failure  of  the  court  to  instruct  on  the  question 
of  mitigation  is   one   of  the   errors   alleged.      No   request 

for  such  an  instruction  was  made  by  defend- 

Q    Saick* 

mitigation:         ant,    and   uo    complaiut   of   failure   to   give 

instnictiona.  ^       •         i  •    i  -r      • 

one  was  made  in  the  trial  court.  It  is  too 
late  to  now  present  the  matter.  Hall  v.  Manson,  90  Iowa, 
585. 

VII.  Nos.  10,  11,  and  12  are  complained  of.  They 
read  as  follows: 

(10)  You  are  further  instructed  in.  reference  to  the 
question  of  damages,  in  case  you  find  for  the  plaintiff  and 
award  her  damages,  then,  in  fixing  the  amount  thereof, 
you  may  take  into  consideration  the  mental  suffering,  if 
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any,  produced  as  the  proximate  result  of  the  defendant's 
lo.  Samb:  wrong  complained  of,  if  any.     If,  however, 

Sstru^ona.  ^^^  ^^^  ^^**  ®^^^  mental  suffering  was  oc- 
casioned when  and  after  she  claims  to  have 
learned  that  defendant  made  the  alleged  slanderous  state- 
ments complained  of,  and  jou  find  from  the  evidence  that 
the  defendant  is  not  guilty  of  making  the  statements  com- 
plained of  in  the  petition,  then  you  are  instructed  that 
under  such  circumstances  the  defendant  would  not  be 
chargeable  with  such  alleged  mental  suffering;  nor  would 
he  be  liable  for  any  damages,  if  you  so  find  that  he  is  not 
guilty. 

(11)     If  the  jury  believe  from  the  evidence  that  the 
defendant  is  guilty  of  uttering  the  slanderous  words  charged 
in  the  petition,  then  they  may  take  into  consideration  the 
Saxb.  pecuniary    circumstances    of    the    defendant 

and  his  position  and  influence  in  society,  so 
far  as  these  matters  have  been  shown  by  the  evidence,  in 
estimating  the  amount  of  damages  which  the  plaintiff  ought 
to  recover,  if  any.  But  in  this  connection  you  are  instruct- 
ed that  it  is  proper  for  you  to  take  into  consideration  the 
question  as  to  whether  or  not  it  is  necessarily  true  that  a 
man  possessed  of  property  has,  from  that  fact  alone,  the 
confidence  and  respect  of  the  community  in  which  he  lives. 

No.  12  reads  as  follows: 

The  defeijdant  is  liable,  if  at  all,  only  for  the  injury 
to  plaintiff,  if  any,  occasioned  by  and  as  the  proximate 
result  of  his  own  wrongful  acts,  if  any,  in  the  matters 
complained  of.  The  fact,  if  you  so  find,  that  other  per- 
sons than  defendant  made  slanderous  statements  of  and 
concerning  plaintiff,  similar  to  those  alleged  to  have  been 
made  by  defendant,  this  would  not  relieve  defendant  from 
the  alleged  slander  published  by  him,  if  any,  or  for  the 
natural  consequences  thereof.  On  the  other  hand,  if  per- 
sons other  than  defendant  published  of  and  concerning 
plaintiff  similar  slanderous  statements,  independently  of 
defendant  and  not  emanating  from  him,  or  by  his  said 
statements,  if  any,  then  defendant  would  not  be  liable 
therefor;  and  this  is  so  as  to  such  slanders,  if  any,  and 
rumors  thereof,  if  any,  before  or  after  the  alleged  slan- 
derous statements  made  by  defendant,  if  he  did  make  them. 
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In  this  connection  defendant's  counsel  asked  the  fol- 
lowing instruction: 

You  are  instructed  that  the  defendant  is  liable,  if  at 
all,  only  for  the  damages  plaintiff  suffered,  if  any,  by  rea- 
son of  the  statements,  if  any,  made  by  the  defendant  to 
witnesses  Tobin  and  Herring,  and  he  is  not  liable  for 
damages,  if  any,  resulting  to  the  plaintiff  by  reason  of  a 
repetition  of  such  statements,  if  any,  by  said  witnesses 
Tobin  and  Herring,  or  any  other  person. 

This  was  refused,  and  the  only  instructions  which 
relate  to  the  subject  are  those  already  quoted.  These  are 
said  to  be  erroneous,  because  they  do  not  suflBciently  nar- 
row defendant's  responsibility  for  the  damages  suffered 
to  the  slander  uttered  by  him,  and  these  words,  taken  from 
the  twelfth,  are  made  a  special  target:  "On  the  other 
hand,  if  persons  other  than  defendant  published  of  and  con- 
cerning plaintiff  similar  slanderous  statements,  independ- 
ently of  defendant*  and  not  emanating  from  him,  or  by  his 
said  statements,  if  any,  then  defendant  would  not  be  liable 
therefor;  and  this  is  so  as  to  such  slanders,  if  any,  and 
rumors  thereof,  if  any,  before  or  after  the  alleged  slander- 
ous statements  made  by  defendant,  if  he  did  make  them." 
The  fair  and,  indeed,  the  only  inference  which  a  jury 
could  draw  from  this  instruction  is  that  defendant  would 
be  liable  for  slanderous  statements' made  by  other  persons, 
if  such  statements  emanated  from  defendant  or  grew  out 
of  slanderous  statements  made  by  him.  In  other  words, 
if  a  stranger  heard  defendant's  slanderous  statements  and 
repeated  them,  or  if,  hearing  of  such  statements  made  by 
defendant,  he  repeated  them  to  others,  defendant  would  be 
liable  for  such  repetitions.  That  such  was  the  thought  of 
the  trial  court  appears  not  only  from  the  instruction  given, 
but  is  further  evidenced  by  its  refusal  to  give  the  instruc- 
tion asked.  While  there  are  a  few  cases  supporting  the 
rule  of  the  instruction,  the  great  preponderance  of  authority 
is  the  other  way.     And  the  reason  for  the  doctrine,  sus- 
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tained  by  the  weight  of  authority,  is  that  no  one,  as  a  gen- 
eral rule,  has  the  right  to  repeat  a  slanderous  statement 
heard  by  him,  even  if  he  gives  the  source  of  his  authority. 
For  such  repetition  the  party  making  it  is  liable;  and,  if 
the  party  who  starts  it  is  also  liable,  there  would  be  a 
double  liability.  An  exception  to  the  general  doctrine  ex- 
ists where  the  original  slander  is  made  to  one  with  the  ex- 
pectation that  it  be  repeated,  or  under  such  circumstances 
that  the  hearer  would  be  expected  to  repeat  it  in  the  course 
of  duty;  but  the  instant  case  does  not  fall  within  any  of 
the  exceptions  known  to  the  law.  Whatever  the  rule  in 
other  jurisdictions,  we  are  committed  to  doctrine  sustained 
by  the  weight  of  authority.  Thus,  in  Prime  v.  Eastwood, 
45  Iowa,  640,  we  said: 

Against  the  oibjection  of  defendant,  the  court  per- 
mitted the  plaintiff  to  prove  that  there  was  a  rumor  in  the 
neighborhood  in  reference  to  plaintiff,  and  that  defendant 
had  claimed  that  plaintiff  had  some  of  his  hogs,  the  court 
instructed  the  jury  as  follows:  'In  determining  the 
amount  of  damages  to  be  given  to  the  plaintiff,  if  he  is 
entitled  to  recover,  you  may  consider  the  extent  of  the 
publication,  as  how  far  known  and  how  understood  and 
believed  in  the  community  where  known,  so  as  to  determine 
the  extent  of  the  injury  to  his  reputation.'  The  words 
charged  were  spoken  on  different  occasions  to  Porter,  to 
Tilden,  and  to  McCarthy;  no  one  else  being  present. 
'Every  speaker  is  the  publisher  of  what  he  speaks,  and  is 
solely  liable  therefor.  That  the  words  spoken  have  been 
previously  published  by  another  can  neither  relieve  the 
subsequent  speaker  from  his  liability  for  the  publication 
made  by  him,  nor  impose  any  liability  on  the  previous 
publisher.'  Townshend  on  Slander,  sections  114,  202.  See, 
also,  Terwilliger  v.  Wands,  17  N.  Y.  54,  58  (72  Am.  Dec. 
420);  Ward  v.  Weeks,  7  Bing.  211;  Stevens  v.^Hartwell, 
11  Mete.  (Mass.)  542.  The  true  rule  upon  the  subject, 
we  think,  is  that  recognized  in  Terwilliger  v.  Wands,  supra, 
that,  where  there  is  no  proof  of  the  circumstances  under 
which  slanderous  words  are  repeated  by  the  parties  who 
originally  heard  them,  the  general  rule  that  a  repetition 
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of  slanderouB  words  is  wrongful  applies^  and  damages  which 
result  from  repeating  them  are  a  consequence  of  that  wrong, 
and  not  a  natural,  immediate,  and  legal  effect  of  the  origi- 
nal speaking  by  the  defendant.  The  effect  of  the  action  of 
the  court  in  receiving  this  evidence  and  in  giving  the  above 
instruction  was  to  hold  the  defendant  liable  for  the  extent 
to  which  the  publication  was  known,  and  consequently  for 
the  repetition  of  the  publication  by  others,  without  refer- 
ence to  the  circumstances  under  which  the  repetition  was 
made.    In  this  there  was  error. 

Again,  in  Zurawski  v.  Reichmann^  116  Iowa,  388,  we 
said: 

The  court  received  evidence  that  persons  other  than 
those  in  whose  presence  the  words  were  spoken  had 
heard  of  them  and  of  the  charge  made;  and  this  without 
any  evidence  tending  to  show  a  repetition  of  the  language 
by  the  defendant,  or  the  circumstances  under  which  it  was 
repeated.  This  was  prejudicial  error  under  the  holding  in 
Prime  v.  Eastwood,  45  Iowa,  643.  The  only  purpose  of 
this  evidence  was  to  increase  the  plaintiff's  damages,  and, 
if  held  competent,  would  mulct  the  defendant  for  the 
wrong  of  another.     Odgers,  Libel  and  Slander,  151. 

These  cases  were  followed  in  Morse  v.  Printing  Co*, 
124  Iowa,  707 ;  Bank  v.  Fritz,  135  Iowa,  47 ;  Schaffhatiser 
v.  Hemmer,  152  Iowa,  205.  The  leading  authority  on  this 
subject  outside  this  state  is  Burt  v.  Advertiser  Co,,  154 
Mass.  238  (28  N.  E.  1;  13  L.  R  A.  97),  to  which  refer- 
ence is  made.  See,  also,  Terwilliger  v.  Wands,  17  N.  Y. 
57  (72  Am.  Dec.  420).  This  general  doctrine  has  been 
criticised  on  the  theory,  we  suppose,  that  where  one  starts 
a  slander  he  may  reasonably  expect  that  it  will  be  repeated, 
and  for  such  repetition  reasonably  to  be  anticipated  he  is 
liable.  See  Sutherland  on  Damages  (2d  Ed.)  section  1222. 
But  we  are  so  firmly  committed  to  the  general  rule  that  it 
is  now  too  late  to  change  it.  Indeed,  were  we  to  do  so  at 
this  time,  it  would  result  in  a  reversal  of  the  case  because 
of  the  court's  failure  to  admit  the  testimony  of  Maud  Carr, 


Dec.  1912]       Bacon  v.  Iowa  Cent.  Rt.  Ck).  493 

Laura  Godlove,  and  others.  The  reason  for  this  being  that, 
if  defendant  is  to  be  held  for  repetitions  of  the  slanderous 
statements,  he  should  be  allowed  to  show  that  others,  with- 
out knowing  of  his  statements,  uttered  the  slander  con- 
cerning the  plaintiff,  both  before  and  after  defendant  had 
spoken  the  words  charged.  In  other  words,  he  should  have 
been  permitted  to  show  that  he  was  not  responsible  for  the 
reports  or  for  the  entire  damage;  that  others  were  equally 
guilty  with  him.  The  trial  court  was  in  error  in  giving 
the  twelfth  instruction,  and  this  error  was  not  cured  by  any 
other  paragraph  of  the  charge. 

There  is  no  doubt  in  our  minds  of  the  thought  of  the 
trial  court  in  the  giving  of  this  twelfth  instruction;  but  if 
in  error  here  it  is  manifest  that  the  matter  was  left  in  such 
a  situation  that  a  jury  might  fairly  construe  the  charge 
as  we  have  su^ested,  and,  such  being  the  record,  the  court 
should  not  have  left  the  matter  open  to  such  a  construction, 
but  should  have  given  the  instruction  asked  by  the  defend- 
ant, or  one  covering  the  point  in  such  a  manner  that  de- 
fendant's responsibility  might  be  clearly  understood.  The 
testimony  as  to  humiliation,  social  ostracism,  and  other 
damages  to  plaintiff  was  such  as  to  call  for  just  such  an 
instruction  as  the  defendant  requested. 

Instruction  eleven  seems  to  be  correct.  Bailey  v. 
Bailey,  94  Iowa,  606;  Herzman  v.  Oberf elder,  54  Iowa, 
85;  Kamey  v.  Paisley,  13  Iowa,  92. 

For  the  error  in  giving  the  twelfth  instruction  and  in 
refusing  defendant's  request,  the  judgment  must  be,  and  it 
is, — Reversed. 


L.  M.  Bacon,  Administrator,  Appellee,  v.  Iowa  Central 

Railway  Company,   Appellant. 

Removal  of  causes:    amount  in  contkoversy:  how  determined.    The 

I    amount  involved  in  an  action  for  damages,  for  the  purpose  of 

removal  from  the  state  to  a  federal  court,  is  governed  by  the 
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amount  for  which  judgment  is  prayed,  rather  than  by  an  allega- 
tion in  the  petition  that  plaintiflf's  damage  was  a  larger  sum. 

Same:    jurisdiction  of  federal  court:  dismissal  of  action:  effect. 

2  Where  the  amount  in  controversy  is  less  than  $2,000,  as  appears 
from  tho  pleadings,  the  cause  is  not  removable  from  the  state  to 
the  federal  court.  And  where  the  defendant  filed  with  the  clerk 
a  petition  and  bond  for  removal,  based  on  the  amount  in  con- 
troversy, which  appeared  from  the  pleadings  to  be  less  than  $2,000, 
and  without  directihg  the  attention  of  the  court  thereto  caused 
the  transcript  to  be  filed  in  the  federal  court,  and  that  court 
merely  continued  the  case  and  finally  dismissed  it,  without  deter- 
mining its  jurisdiction  or  passing  upon  the  merits,  the  dismissal 
was  not  a  bar  to  further  prosecution  in  the  state  court. 

Same.     The  mere  filing  of  a  petition  and  bond  for  the  removal  of 

3  a  cause  to  the  federal  court  does  not  deprive  the  state  court  of 
jurisdiction,  unless  the  record  shows  on  its  face  that  the  peti- 
tioner can  remove  the  cause  as  a  matter  right  under  the  statute; 
and  where  this  does  not  appear  from  the  entire  record,  it  is 
not  only  the  right  of  the  state  court,  but  its  duty,  to  proceed 
and  determine  the  issues  in  the  ordinary  course  of  litigation. 

Negligence:     pleadings:    limitations.    Although  the  petition  in  an 

4  action  for  negligence  failed  to  allege  freedom  from  contributory 
negligence  until,  the  filing  of  an  amendment  more  than  two  years 
later,  still  the  action  was  not  for  that  reason  barred. 

Same:     last  clear  chance.     Under  the  evidence  in  this  action  the 

5  questions  of  whether  the  enginemen  discovered  decedent's  peril, 
as  he  was  about  to  pass  over  a  crossing,  and  whether  by  the 
exercise  of  reasonable  care  they  might  have  stopped  the  train 
and  avoided  the  accident,  were  for  the  jury. 

Appeal   from    Mahaska    District    Court. — Hon.    John    F. 

Tai^bott,  Judge. 

Tuesday,  October  22,  1912. 

Action  for  damages  resulted  in  judgment  against  the 
defendant,  from  which  it  appeals.— Ajj^rmed. 

Oeorge  W.  Seevers  and  W,  H.  Bremner,  and  John  0, 
Malcolm^  for  appellant 
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John  McCoy,  L.  T.  Sluingle,  J*.  B.  Bolton,  and  D.  C. 
Waggoner,  for  appellee. 

Ladd,  J. — This  action  was  begun  September  20,  1905, 
by  the  service  of  an  original  notice,  in  which  the  claim 
was  said  to  be  $10,000.  In  the  petition,  filed  two  days 
later,  plaintiff  alleged  that  "the  defendant's  employees 
negligently  and  carelessly  permitted  the  said  Martin  W. 
Lockhart  to  be  killed,  to  the  plaintiff's  damage  in  the  sum 
of  $10,000,"  but  demanded  judgment  for  $1,990  only.  The 
defendant  filed  an  answer  on  September  30,  1905,  admit- 
ting its  corporate  existence,  and  that  the  plaintiff's  intestate 
was  blind,  and  denying  all  other  allegations  of  the  petition. 
It  filed  a  petition  for  removal  to  the  Circuit  Court  of  the 
United  States,  February  2d  following,  therein  averring 
diverse  citizenship,  and  that  the  amount  in  controversy, 
exclusive  of  all  interest  and  costs,  exceeded  $2,000,  and 
also  a  bond  approved  by  the  clerk  of  the  district  court  of 
Mahaska  county.  This  petition  was  not  presented  to  the 
district  court,  nor,  so  far  as  appears,  was  its  attention 
directed  thereto  prior  to  October  6,  1910.  Notwithstand- 
ing this,  the  clerk  of  the  district  court  made  out  and  certi- 
fied a  transcript  of  the  papers  on  file  and  proceedings,  which 
was  filed  in  the  Circuit  Court  of  the  United  States,  March 
29,  1906.  The  record  does  not  indicate  that  plaintiff  ever 
appeared  in  that  court,  but  several  orders  continuing  the 
cause  were  entered  of  record,  and  on  December  5,  1908, 
an  order  "that  unless  same  be  noticed  for  trial  at  the  next 
term  of  this  court,  or  good  reason  shown  for  not  so  doing, 
the  same  shall  be  dismissed  for  want  of  prosecution."  At 
the  May,  1909,  term  of  that  court,  the  cause  was  so  dis- 
missed at  plaintiff's  costs.  In  the  meantime  the  case  had 
not  been  placed  on  the  printed  docket  of  the  district  court 
of  Mahaska  county,  but  after  the  dismissal  in  the  federal 
court,  and  on  September  19,  1910,  an  amended  and  sub- 
stituted petition  was  filed,  in  which  the  judgment  prayed 
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was  the  same  as  in  the  original  petition,  and  on  October 
6th  following  the  petition  for  removal  was  overruled.  Kine 
days  later  the  defendant  filed  an  answer  thereto,  denying 
the  allegations  of  the  amended  and  substituted  petition,  and 
pleading  contributory  negligence  and  the  statute  of  limita- 
tions. Later  a  second  amended  and  substituted  petition, 
with  prayer  as  before  stated,  was  filed,  and  defendant  moved 
that  the  cause  of  action  be  dismissed,  and  the  two  petitions 
last  filed  by  plaintiff  stricken  from  the  files,  on  the  ground 
that  said  cause  had  been  transferred  to  the  federal  court, 
and  there  dismissed.  This  motion  was  overruled,  and  trial 
thereafter  was  had  on  the  merits. 

L  The  point  first  made,  is  that  the  amount  in  con- 
troversy exceeded  $2,000,  and  for  this  reason  the  court 
erred  in  overruling  the  petition  for  removal  to  the  federal 

court.     While  conceding  that  the  prayer  was 
causes:  for  a  judgment  of  less  than  $2,000,  it  is  ar- 

amount  in  con-  . 

trovcrsy:  how    gucd  that,  iuasmuch  as  the  petition  alleged 

the  damages  to  be  $10,000,  it,  rather  than 
the  prayer,  should  control,  relying  on  section  3775  of  the 
Code,  which  declares  that  "the  relief  granted  to  plaintiff 
if  there  be  no  answer,  can  not  exceed  that  which  he  has 
demanded  in  his  petition;  in  any  other  case  the  court  may 
grant  him  any  relief  consistent  with  the  case  made  by  the 
petition  and  embraced  within  the  issues.^'  It  may  be  con- 
ceded that  there  are  authorities  which  seem  to  hold  that, 
under  like  statute,  the  prayer  for  relief  becomes  wholly  im- 
material after  an  answer  has  been  filed.  See  Marquat  v. 
Marquat,  12  K  Y.  336;  1  Bates'  Pleading,  etc,  315.  An 
examination  of  these  cases,  however,  discloses  that  the  rea- 
soning in  each  is  broader  than  the  decision.  Thus 
in  Marquat  v.  Marquat  the  action  was  for  the  specific 
performance  of  an  agreement  to  execute  a  mortgage 
to  secure  a  note,  and  for  other  relief.  The  defendants 
answered,  denying  any  agreement  to  execute  a  mortgage, 
but  alleging  that  the  plaintiff  merely  loaned  them  money. 


r 
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The  court  denied  specific  performance,  but  entered  judg- 
ment for  the  amount  due  on  the  note.  Other  decisions 
are  to  the  eflPect  that  the  prayer  for  relief  forms  no  part 
of  the  petition,  and  hence  that  its  sufficiency  and  character 
must  be  determined  from  the  facts  stated  rather  than  from 
the  prayer  for  relief.  Henry  v.  McKittrich,  42  Ean.  485 
(22  Pac.  576) ;  Tiffin  Glass  Co.  v.  Stoehr,  54  Ohio'  St.  157 
(43  N.  E.  279).  In  actions  like  this,  the  damages  are 
unliquidated,  and  a  prayer  for  judgment  in  a  sum  less  than 
the  damages  alleged  is  equivalent  to  a  remittance  or  waiver 
of  the  diflFerence.  Dillon  in  his  work  on  Removal  of 
Causes,  section  93,  says:  "The  value  of  the  matter  in 
dispute,  for  the  purpose  of  removal,  is  to  be  determined  by 
reference  to  the  amount  claimed  in  the  declaration,  petition, 
or  bill  of  complaint."  Of  course  this  will  not  control  when 
the  allegations  of  the  petition  disclose  the  Amount  in  con- 
troversy to  be  less  than  that  for  which  judgment  is  prayed. 
1  Ency.  PL  &  Pr.  712 ;  Gorman  v.  Havird,  141  U.  S.  206 
(11  Sup.  Ct.  943,  35  L.  Ed.  717).  And  the  sum  for  which 
judgment  is  prayed  is  determinative  of  the  amount  in  con- 
troversy with  reference  to  the  right  of  appeal.  Hiatt  v. 
Nelson,  100  Iowa,  750 ;  Nash  v.  Beckman/  86  Iowa,  249 ; 
Cooper  V.  Dillon,  56  Iowa,  367.  "In  all  actions  sounding 
in  damages  the  plaintiff  is  limited  to  his  demand  therefor 
in  his  declaration  or  complaint,  and  can  recover  no  more 
than  the  amount  specified."     5  Ency.  PL  &  Pr.  712. 

Our  statute  requires  the  petition  to  contain  "a  demand 
of'  the  relief  to  which  the  plaintiff  considers  himself  en- 
titled, and  if  for  money,  the  amount  thereof ;"  and  the  rule 
prevails  in  this  state  under  the  statute  first  quoted  that  the 
court  may  not  grant  relief  other  than  that  prayed,  unless 
included  herein,  or  enter  judgment  or  decree  different 
from,  unless  equivalent  to,  that  demanded.  Bottorff  v. 
Lewis,  121  Iowa,  27;  Browne  v.  Kiel,  117  Iowa,  316; 
Bees  V,   Shepherdson,  95   Iowa,   431 ;   Harder  v.   Wright, 

70  Iowa,  42;   Tice  v.  Derby,  59  Iowa,  312;  Lafever  v. 
Vol.  157  I  a. — 32, 
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Stone,  55  Iowa,  49;  O'Connell  v.  Cotter,  44  Iowa,  48. 
See,  also,  Winney  v.  Sandwich  Mfg.  Co.,  86  Iowa,  608; 
Johnson  v.  Rider,  84  Iowa,  60 ;  Humphreys  v.  Daggs,  1  G. 
Greene,  436.  Following  these  decisions,  we  necessarily 
reach  the  conclusion  that  the  amount  in  controversy  was 
less  than  $2,000,  the  amount  for  which  judgment  was 
prayed,  notwithstanding  the  allegation  in  the  petition  that 
the  plaintiff  had  been  damaged  more  than  that  sum.  As 
precisely  in  point,  see  Stark  v.  Port  Bldkely  Milling  Co., 
44  Wash.  309  (87  Pac.  339) ;  Smith  v.  Railway  Co.,  3  N. 
D.  17  (63  N.  W.  173)  ;  Lake  Erie  &  F.  Ry.  Co.  v.  Juday, 
19  Ind.  App.  436  (49  N.  E.  843). 

II.  The  amount  in  controversy  then  affirmatively 
appeared  from  the  pleadings  on  file  to  be  less  than  $2,000, 

though  the  petition  for  removal  asserted  it 
diction  of  fed-     to  excecd  that  sum,  and  under  the   act  of 

eral   court:  t   -*r        i  j* 

actiSif^lffJct.     Congress  approved  March  3,  1875,  as  amend- 
ed by  the  acts  of  Congress  approved  March 
3,  1887,  and  August  13,  1888,  the  cause  was  not  removable. 
Section  3  of  the  act  referred  to  provides: 

That  whenever  any  party  entitled  to  remove  any  suit 
mentioned  in  the  next  preceding  section,  except  in  such 
cases  as  are  provided  for  in  the  last  clause  of  said  section, 
may  desire  to  remove  such  suit  from  the  state  court  to  the 
Circuit  Court  of  the  United  States,  he  may  make  and  file 
a  petition  in  such  suit  in  such  state  court  .  .  .  for  a 
removal  of  such  suit  into  the  circuit  court  to  be  held  in 
the  district  where  such  suit  is  pending,  and  shall  make  and 
file  therewith  a  bond  with  good  and  sufficient  surety. 
.  .  .  It  shall  then  be  the  duty  of  the  said  court  to  ac- 
cept such  petition  and  bond  and  proceed  no  further  in  such 
suit;  and  the  said  copy  being  entered  as  aforesaid  in  said 
Circuit  Court  of  the  United  States,  the  case  shall  then 
proceed  in  th^  same  manner  as  if  it  had  been  originally 
commenced  in  said  circuit  court 

The  defendant  filed  a  petition  for  removal,  accom- 
panied by  a  bond  with  the  clerk  of  the  district  court,  but 
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does  not  appear  to  have  directed  the  court's  attention 
thereto,  nor  to  have  afforded  it  an  opportunity  to  "accept" 
the  petition.  It  caused  transcript  of  the  record  to  be  filed 
in  the  federal  court,  which,  however,  never  ruled  on  the 
question  of  whether  it  acquired  jurisdiction.  It  merely 
entered  orders  continuing  the  case,  and  finally  dismissed 
the  same  without  ruling  thereon,  or  on  the  merits.  Con- 
tinuance orders  were  not  inconsistent  with  want  of  juris- 
diction, for  this  simply  postponed  action  of  any  kind 
touching  the  disposition  of  the  case.  Nor  was  the  dismissal 
a  bar  to  the  prosecution  of  another  action.  Gardner  v. 
Michigan  Cent.  R.  Co.,  150  U.  S.  349  (14  Sup.  Ct.  140, 
87  L.  Ed.  1107).  It  is  not  important,  then,  to  consider 
the  effect  to  be  given  to  a  judgment  on  its  merits  rendered 
in  a  federal  court  in  a  case  not  removable  thereto;  but  see 
Des  Moines  Navigation  Co.  v.  Homestead,  123  U.  S.  552, 
559  (8  Sup.  Ct.  217,  31  L.  Ed.  202),  and  Chesapeake  & 
0.  By.  Co.  V.  McCabe,  213  U.  S.  207  (29  Sup.  Ct,  430, 
53  L.  Ed.  765),  holding  that  such  a  judgment,  if  unre- 
versed, will  support  a  plea  in  bar.  There  was  no  adjudica- 
tion of  the  right  of  removal  by  the  United  States  Circuit 
Court,  and,  unless  the  cause  was  removable,  the  district 
court  of  Mahaska  county  was  not  required  to  yield  juris- 
diction upon  the  filing  of  the  petition  for  removal. 

Of  course,  the  record  as  made  by  the  filing  of  such 
petition  can  not  be  questioned  in  the  state  court,  but  if,  as 
thus  made,  it  appears  upon  its  face  that  the  cause  was  not 

removable,  it  was  not  only  the  privilege,  but 
the  duty,  of  the  state  court  to  retain  juris- 
diction, and  to  adjudicate  the  issues  raised  by  the  plead- 
ings. In  other  words,  the  petition  for  removal,  with  the 
record  as  it  appeared  upon  the  filing  thereof,  presented  a 
pure  question  of  law  as  to  whether  removal  had  thereby 
been  effected.  In  Burlington,  Cedar  Bapids  &  Northern 
B.  Co.  V.  Dunn,  122  TJ.  S.  513  (7  Sup.  Ct.  1262,  30  L. 
Ed.   1159),  Chief  Justice  White,  speaking  for  the  court, 
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observed  that  ^'the  theory  on  which  it  rests  is  that  the  rec- 
ord closes,  so  far  as  the  question  of  removal  is  concerned, 
when  the  petition  for  removal  is  filed  and  the  necessary 
security  furnished.  It  presents,  then,  to  the  state  court 
a  pure  question  of  law,  and  that  is  whether,  admitting  the 
facts  stated  in  the  petition  for  removal  to  be  true,  it  ap- 
pears on  the  face  of  the  record,  which  includes  the  petition 
and  the  *pleadings  and  proceedings  down  to  that  time,  that 
the  petitioner  is  entitled  to  a  removal  of  the  suit.  That 
question  the  state  court  has  the  right  to  decide  for  itself; 
and  if  it  errs  in  keeping  the  case,  and  the  highest  court 
of  the  state  affirms  its  decision,  this  court  has  jurisdiction 
to  correct  the  error,  considering  for  that  purpose  only  the 
part  of  the  record  which  ends  with  the  petition  for  re- 
moval." That  court  has  repeatedly  recognized  the  prin- 
ciple above  stated ;  i.  e.,  that  the  state  court  is  not  required 
to  let  go  its  jurisdiction  until  a  case  is  made  which  upon 
its  face  shows  that  the  petitioner  can  remove  the  cause  as 
a  matter  of  right.  Pennsylvania  Co.  v.  Bender,  148  U.  S. 
255  (13  Sup.  Ct.  591,  37  L.  Ed.  441) ;  Meyer  v.  Delaware 
R.  Const.  Co.,  100  U.  S.  457,  474  (25  L.  Ed.  593,  599); 
Powers  V.  Chesapeake  &  0.  R.  Co.,  169  U.  S.  92  (18  Sup. 
Ct.  264,  42  L.  Ed.  673)  ;  Stone  v.  South  Carolina,  117  IT. 
S.  430  (6  Sup.  Ct.  799  (29  L.  Ed.  962)  ;  Yulee  v.  Vose, 
99  U.  S.  545  (25  L.  Ed.  356).  See  Nat.  Dochs  &  N.  J.  . 
Junct.  Connect.  Ry.  Co.  v.  Pa.  R.  Co.,  52  N".  J.  Eq.  58 
(28  Atl.  71).  The  rule  is  well  stated  in  Gregory  v.  Hart- 
ley, 113  U.  S.  745  (5  Sup.  Ct.  745,  28  L.  Ed.  1150): 
"The  district  court  was  not  bound  to  surrender  its  juris- 
diction until  a  case  was  made,  which  on  the  face  of  the 
record  showed  that  the  petitioners  were  in  law  entitled  ^to  a 
removal.  The  mere  filing  of  a  petition  was  not  enough,  un- 
less, when  taken  with  the  rest  of  the  record,  it  showed  on 
its  face  that  the  petitioners  had  under  the  statute  a  right 
to  take  the  case  to  another  tribunal." 

So  that,  notwithstanding  the  assertion  in  the  petition 
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r  removal  that  the  amount  in  controversy  exceeded 
,000,  this  was  clearly  shown  by  the  record  to  he  incorrect 
id  the  district  court  was  not  deprived  of  jurisdiction  by 
e  attempt  to  take  the  caae  to  the  federal  court.  Though 
e  case  had  not  been  placed  on  the  printed  docket  after 
e  filing  of  the  transcript  in  the  federal  court  until  the 
itrj  of  dismissal  there,  it  had  not  been  dismissed  in  the 
ite  court.     Nor  does  its  omission  from  the  docket  appear 

have  been  in  pursuance  of  any  order  of  the  latter  tri- 
mal.     It  was  still  pending,  notwithstanding  the  omission 

the  clerk,  and  upon  the  filing  of  the  amended  and  sub- 
ituted  petition  the  court  overruled  the  petition  for  re- 
oval.  This  asserted  its  jurisdiction  at  a  time  when  first 
esented  for  its  acceptance,  and  of  which  nothing  had  been 
ne  to  deprive  it  Manifestly  the  court  retained  jurisdic- 
m  of  the  cause,  and  there  was  no  error  in  proceeding  to 
termine  the  issues  in  the  ordinary  course  of  litigation. 

The  petition  as  first  filed  did  not  allege  freedom  from 
ntributory  negligence.  It  was  amended  in  this  respect 
ore  than  two  years  afterwards,  and  appellant  contends 
that  the  plea  of  the  statute  of  limitations 
piMdingi;  '  flhould  have  been  sustained.  Cahill  v.  Bail- 
w<fy,  137  Iowa,  577,  decides  otherwise,  and 
e  question  is  so  fully  discussed  there  that  nothing  need 

added. 
IV.  The  issue  of  whether  decedent  was  guilty  of  con- 
ibutory  negligence  was  withdrawn  from  the  jury,  and 
ipellant  contends  that  the  evidence  was  not  such  as  to 
Saui:  last  justlfy  the  submission  of  the  cause  under  the 
dor  ciunee.  doctrino  of  the  last  fair  chance.  It  appears 
at  decedent  stood  near  the  crossing  when  the  switch  en- 
ne  moved  over  the  street  to  the  south,  where  it  coupled 
to  a  car  and  immediately  backed  over  the  crossing,  run- 
ng  decedent  down.  The  engineer  and  fireman  testify  that 
ch  had  his  head  out  of  the  cab  looking  north  as  the  engine 
eked  with  the  tender  ahead.    Other  evidence  located  dece- 
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dent,  whose  vision  was  impaired,  where  the  fireman,  at 
least,  if  he  looked  as  he  testified,  must  have  seen  him  feel- 
ing his  way  across  the  track  with  his  cane  in  time  to  have 
avoided  the  collision.  Added  to  this,  the  jury  might  have 
found  that  in  backing  no  signal  was  sounded.  Whether 
the  fireman  so  saw  decedent,  notwithstanding  his  denial, 
was  an  issue  for  the  jury.  Purcell  v.  Railway,  117  Iowa, 
667 ;  Farrell  v.  Railway,  123  Iowa,  690 ;  Oregory  v.  Rail- 
way, 126  Iowa,  230.  And,  if  he  saw  him,  the  jury  might 
well  have  concluded  that  he  should  have  appreciated  the 
peril  of  his  situation  in  time  to  have  avoided  a  collision. 

Discovering  no  error  in  the  record,  the  judgment  is 
— Affirmed. 


Lillian  H.  Burch,  Appellant,  v.  Mabt  M.  Nicholson 
ET  AL.,  Appellants,  and  Joshua  Mubphy,  Defending 
by  Guardian,  Appellee. 

Conveyances:  delivery:  presumption:  acceptance:  burden  of  proof. 

1  A  duly  executed  and  recorded  deed  is  presumed  to  have  been 
delivered,  and  this  presumption  can  not  be  overcome  except  by 
clear  and  satisfactory  evidence.  The  mere  fact  that  the  grantee 
was  of  unsound  mind  at  the  time  of  recording  will  not  of  itself 
negative  delivery.  And  where  the  instrument  recites  a  paid  con- 
sideration, and  imposes  no  duty  or  obligation  on  the  grantee,  it 
is  presumptively  beneficial  to  him,  and  proof  of  acceptance  is 
unnecessary.  , 

Same:     declarations  of  former  owner:    admissibility.    Where  an 

2  adult  son,  to  whom  his  mother  had  conveyed  her  farm,  lived 
with  her  on  the  land  and  cultivated  it,  her  declaration  that  she 
regarded  the  son,  who  had  been  confined  in  the  hospital  for  the 
insane,  as  capable  of  accepting  the  deed  and  that  she  advised 
him  of  its  execution,  were  admissible  against  her  heirs  when  at- 
tacking the  validity  of  the  deed;  but  such  declarations,  so  far  as 
tending  to  negative  the  intent  to  be  presumed  from  recording 
the  deed,  were  incompetent;  the  son  being  insane  at  the  time 
of  suit 

Same:     present  title:    validity:    evidence.     The  title  to  property 

3  conveyed  can  not  be  defeated  by  failure  to  pay  a  remaining  por- 


Dec.  1912]  BuBCH  v.  Nicholson.  503 

tion  of  the  consideration.  Nor  are  the  declarations  of  a  deceased 
grantor  admissible  for  the  purpose  of  attaching  a  parol  condi- 
tion to  a  deed,  thus  destroying  its  validity. 

Same.     The  presumption  of  delivery  arising  from  the  recording  of 

4  a  deed  can  not  be  overcome  by  evidence  that  the  grantor  was 
advised  against  its  delivery  until  the  price  was  paid ;  or  by  subse- 
quent declarations  to  the  grantee  that  he  was  not  to  have  the 
deed  until  he  had  performed  certain  conditions. 

Same:     insane  grantor:    good  faith  purchaser:    notice.     Where 

5  a  previous  grantor  had  not  been  adjudged  insane,  an  executed 
conveyance  by  him  for  value  will  not  be  set  aside,  as  against 
a  subsequent  good  faith  purchaser  without  notice,  where  the  sub- 
sequent purchaser  can  not  be  put  in  statu  quo. 

Same:     sale  of  minor's  interest:    validity:    limitations.     Where 

6  the  guardianship  proceedings  for  the  sale  of  a  minor's  interest 
in  land  were  admitted  to  be  regular  and  that  proper  notice  was 
given,  the  minor  can  not  question  the  regularity  after  the  expira- 
tion of  the  statutory  period  limiting  a  right  of  action  in  such 
cases. 

Same:  trusts:  evidence.  The  heirs  to  the  estate  of  their  deceased 
2^  father,  who  conveyed  their  interests  to  their  mother,  since  de- 
ceased, for  the  purpose  of  facilitating  a  settlement  of  the  estate, 
are  incompetent  witnesses  for  the  purpose  of  establishing  a  trust 
in  the  motlier,  pursuant  to  an  alleged  agreement  on  her  part  to  pay 
the  debts  of  the  estate  and  hold  the  balance  for  their  benefit; 
and  such  a  trust  can  only  be  established  by  clear  and  satisfactory 
evidence.  Inadequacy  of  consideration  for  the  conveyances  is 
not  ground  for  setting  them  aside  or  declaring  a  trust. 

Same.     An  express  trust  in  land  can  not  be  established  by  parol 

8  proof;  it  must  be  in  writing  duly  signed  and  acknowledged  in 
conformity  with  the  statute. 

Fraudulent   conveyances:     confidential  relations.     To   set  aside 

9  conveyances  from  children  to  their  parent  on  the  ground  of  fraud, 
it  must  appear  that  the  grantors  were  led  by  fraudulent  prac- 
tices into  parting  with  their  title;  as  the  relationship  alone  is 
not  sufficient  to  render  the  conveyances  presumptively  fraudulent. 

Same:  limitations.  To  set  aside  a  conveyance  on  the  ground  of 
10  fraud  the  action  must  be  brought  within  five  years  after  dis- 
covery of  the  fraud;  and  the  recording  of  a  conveyance  in  vio- 
lation of  an  alleged  agreement  to  hold  the  property  in  trust  is 
such  notice  to  the  claimed  beneficiaries  as  will  set  the  statute 
in  motion.    And  the  fact  that  the  beneficiaries  may  have  thought 


504  Bdbch   v.   Xicuolsoh.  [157  Iowa 

that,  io  view  of  the  reladonibtp  of  the  parlies,  they  would  nlti- 
matcly  receive  the  property,  would  not  excuse  a  failvre  to  insti- 
tute the  action  within  the  statatory  period. 
Evans  jud  Sherwin,  JJ^  dissenting. 

Appeal  from  Calhoun  District  Court. — Hon.  F.  M.  Pow- 
EBS,  Judge. 

Thubsday,  Octobeb  24,   1912. 

AcnoiT  to  quiet  title  in  plaintiff  to  an  nndirided  in- 
terest OS  tenant  in  common  in  a  quarter  section  of  land,  title 
to  which  was  at  one  time  in  Allen  Murphy,  plaintiff's 
grandfather,  of  whose  estate  plaintiff  claims  that  she  is 
joint  heir  with  the  defendants,  and  asking  partition.  By 
cross-petition  all  the  defendants  save  Joshua  Murphy  ask 
the  same  relief  as  to  their  joint  undivided  interests  as  heirs 
of  Allen  Murphy.  The  guardian  of  Joshua  Murphy,  in- 
sane, asks  that  the  title  of  the  property  be  quieted  in  him 
exclusively  as  against  the  plaintiff  and  his  codefendants. 
There  was  a  decree  in  favor  of  Joshua  Murphy  in  accord- 
ance with  the  prayer  in  his  answer  and  cross-petition,  from 
which  decree  plaintiff  and  all  the  other  defendants  appeal. 


J.  B.  McCrary  and  John  W.  Jacobs,  for  appellants. 

J.  F.  Lavender,  for  appellee. 

McClain,  C.  J.— la  1886  Allen  Murphy  died  inte- 
itate,  seised  of  the  land  in  controversy,  and  leaving  sur- 
viving him  his  widow,  Deby  Ann  Murphy,  six  living  chil- 
iren,  and  two  grandchildren,  the  daughters  of  a  deceased 
laughter;  the  grandchildren  being  at  that  time  minors. 
One  of  the  granddaughters,  subsequently  married,  is  the 
plaintiff  in  this  action,  and  all  the  other  heirs  are  defend- 
ints.    Later  in  the  same  year  all  the  children  except  Joshua 
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joined  in  a  deed  to  their  mother,  Deby  Ann  Murphy,  quit- 
claiming their  interests  to  her  in  consideration  of  the  sum 
of  $1  to  each  in  hand  paid.  A  guardian  having  been 
appointed  for  the  two  grandchildren,  their  interests  were 
by  proceedings  regular  in  form  transferred  to  their  grand- 
mother for  a  purported  consideration  of  $200.  At  the 
time  these  conveyances  of  their  interests  by  the  other  heirs 
to  the  surviving  widow  were  made,  Joshua  was  in  the  in- 
sane hospital.  In  January,  1887,  he  returned  from  the 
hospital,  and  executed  a  quitclaim  deed  to  his  mother,  but 
remained  at  home,  and  worked  upon  the  farm  for  some 
years.  In  1893  Joshua  was  again  committed  to  the  insane 
hospital,  and  since  that  time  he  is  conceded  to  have  been 
incurably  insane.  In  the  meantime  a  warranty  deed  from 
Deby  Ann  Murphy  to  Joshua,  purporting  to  be  executed 
on  January  7,  1891,  was  filed  for  record  and  duly  re- 
corded  as  of  February  9,  1891.  The  controversy  in  this 
case  is  as  to  whether  this  deed  was  delivered  to  Joshua 
and  vested  in  him  sole  title  to  the  property. 

I.  The  recording  of  the  deed  duly  executed  by  Deby 
Ann  Murphy  constituted  presumptive,  but  not  conclusive, 
evidence  of  delivery  to  Joshua,  the  grantee  n^med  therein. 

The  burden  of  showing  that  the  deed  was  not 

X.  ComrsYAKCEs:       '        0     ^      -i.  ^•  1     .  ii      x  j 

delivery:  pre-     m    fact    delivered    IS    upon    appellants,    and 

sumption:  ac-  •  i»      i 

ceptance:  bur-  they  cau  ovcrcomo  the  presumption  of  de- 
livery only  by  clear  and  satisfactory  evi- 
dence. As  the  deed  recites  a  consideration  in  hand  paid 
and  apparently  imposes  no  condition  or  obligation  upon 
the  grantee,  it  is  presumed  to  have  been  beneficial  to  the 
grantee,  and  proof  of  his  acceptance  is  unnecessary.  Robin- 
son V.  Oould,  26  Iowa,  89.  Therefore  evidence  that  at  the 
time  the  deed  was  recorded  the  grantee  was  of  unsound 
mind  and  incapable  of  assuming  obligations  does  not  in 
itself  tend  to  negative  the  delivery  of  the  deed.  Cecil  v. 
Beaver,  28  Iow,a,  241;  Newton  v.  Bealer,  41  Iowa,  334; 
Palmer  v.  Palmer,  62  Iowa,  204;  Foreman  v.  Archer,  130 
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Iowa,  49.  It  may  be  .conceded  that  the  deed  do 
port  to  be  a  deed  of  gift,  but  the  case  of  Robinao 
supra,  is  direct  authority  for  the  propoeition  that 
ing  of  a  warranty  deed  apparently  not  a  deed  < 
grantee  being  an  adult  and  not  so  related  to 
aB  that  a  gift  would  perhaps  be  implied,  is  i 
presumptive  evidence  of  delivery,  and,  no  c( 
obligation  on  the  grantee  being  imposed,  is  presi 
beneficial  so  that  an  acceptance  will  be  implie' 
there  is  no  evidence  that  the  grantee  had  kn 
the  recording  or  assented  to  the  passing  of  the  ti 
and  in  that  case  the  court  refused  to  consider  thi 
of  the  grantor  that  he  retained  possession  of  the 
the  intent  of  retaining  title  as  suflScient  eviden 
tive  the  delivery  presumed  from  the  recording, 
the  result  of  t)ie  rule  announced  in  that  case  e,i 
to  circumstances  quite  similar  to  those  of  the 
us,  the  court  used  this  language: 

The  burden  of  proof,  tlierefore,  is  on  tl 
(the  grantor)  to  establish  the  nondelivery  of  the 
is,  to  negative  the  presumed  knowledge  of  the  c 
part  of  Anthony  (the  grantee)  and  his  presume 
it.  And  as  he  seeks  to  divest  an  apparent  ti 
conveyed  hy  a  deed  which  had  been  on  record 
years  before  this  suit  was  brought,  and  failed  tc 
until  the  grantee's  lips  have  been  closed  by  deat 
cumbent  on  him  to  make  out  a  case  plain,  clei 
cisive.  Admitting,  as  we  do,  that  the  plaintiff's 
that  his  brother  Anthony,  though  all  the  time  li 
neighborhood,  both  of  the  plaintiff  and  the  land, 
in  fact  had  any  notice  of  the  deed,  and  henc< 
Bonted  to  it,  finds  very  much  support  in  the  ev 
(and  this  is  the  distinct  ground  on  which  we 
decision)  there  is  not  the  fullness  and  satisfacl 
of  proof  which  courts  ought  to  require  to  di^ 
against  heirs  (of  the  grantee)  presumptively  co 
a  recorded  deed  of  such  long  standing  as  the  oi 
in  question  in  this  case. 
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The  facte  in  the  case  before  us  are  even  more  per- 
ive  than  those  in  the  case  last  referred  to.  At  the  time 
lie  recording  of  the  deed  Joshua  was  in  fact  living  with 
mother  on  the  land  and  farming  it,  and  was,  in  so  far 
iie  evidence  discloses,  competent  to  accept  a  conveyance. 

There  is  testimony  as  to  declarations  of  the  mother, 
!b  are  certainly  admissible  ae  against  the  parties  to  this 

claiming  as  her  heirs,  that  she  treated  Joshua  as  cap- 
«»■  dccian-  *^^®  °^  accepting  the  deed  and  advised  him  of 
"owBer*"™^  its  execution.  Her  declared  purpose  was  to 
iDuubiiitT.  encourage  him  in  the  belief  that  he  was  the 
sr.  Now  Joshua's  lips  are  closed,  not  it  is  true  hy 
h,  but  quite  as  effectually,  by  incurable  insanity,  which 
me  pronounced  two  years  after  the  recording  of  the 
.     The  lips  of  the  grantor  have  been  closed  by  death, 

as  to  her  intentions  we  have  no  evidence  save  that 
ded  by  her  declarations  made  after  the  execution  of  the 
and  testified  to  by  the  other  heirs.  So  far  as  these 
irations  tend  to  negative  the  intent  presumed  from  the 
rding  of  the  deed,  we  think  they  are  not  competent  to 
jach  Jqshua's  title ;  but,  if  they  were  to  be  treated  as 
jetent,  they  go  no  further  than  to  indicate  a  desire  on 
part  of  his  mother  to  impress  him  with  the  thought 

he  had  assumed  responsibilities  which  he  must  dis- 
ge  in  order  to  realize  the  benefits  of  the  transaction. 

It  is  plain  that  if  the  deed  conferred  a  present  title, 

which  the  law  presumes,   failure   of  Joshua 

e:'irai!di5:    to  pay  any  portion  of  the  consideration  which 

remained  unpaid  would  not  defeat  that  title. 

In  short,  the  appellants  are  seeking  to  defeat  the  legal 
t  of  the  deed  by  showing  declarations  of  the  deceased 
tor  attaching  a  parol  condition.  We  are  clear  that  such 
irations  may  not  be  shown  for  that  purpose. 

Evidence  for  appellants  that  at  the  time  the  deed  was 
iited  by  the  mother  she  was  advised  to  keep  it,  and  not 
Fosbua  have  it  until  he  had  settled  with  her  and  paid 
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her  what  be  had  agreed  to  give  for  the  pr 
persuasire  as  to  the  intentii 
.  mained  in  the  mother's  mind  i 
waa  Bubseqaentlj  recorded.  She  maj  well  h 
to  vest  the  title  in  Joshua  by  the  recording  of 
as  already  indicated,  her  subsequent  declarati 
that  he  was  not  to  hare  it  until  be  performed 
tiona  were  not  competent  nor  sufficient  to  ovei 
sumption  of  delivery  arising  from  the  reci 
instrument. 

II.  The  sufficiency  of  the  conveyances 
other  than  Joshua  to  vest  a  complete  title  i 
prior  to  her  execution  of  the  conveyance  to  J 
tioned  on  various  grounds. 

It  is  contended  that  one  of  the  sons, 
presumed  to  be  dead,  was  insane  when  be  qi 
undivided  interest  in  the  property  to  his 
there  waa  no  judicial  determ 
Kilb'piirehu-  ^^^  insanity  until  after  the  exi 
er:  noiice.  quitclaim  deed;  and,  while  the  < 
to  show  that  he  was  in  fact  insane  prior  to 
that  his  mother  had  knowledge  of  bis  conditic 
evidence  affecting  Joshua  with  such  knowlf 
is  therefore  in  the  situation  of  claiming  titb 
vided  interest  of  his  brother  George  through 
executed  at  a  time  when  George  was  presui 
and  it  is  well  settled  that  an  executed  conveyi 
to  a  good  faith  purchaser  will  not  be  set  a; 
on  the  ground  of  insanity  of  which  the  pun 
notice  in  case  be  can  not  be  put  in  statu  que 
De  Armond,  44  Iowa,  229;  Abbott  v.  Creal,  J 
Alexander  v.  Haskins,  68  Iowa,  73;  Swartwt 
131  Iowa,  714. 

As  to  the  contention  that  the  conveyance 
grandchildren  of  their  interest  to  their  grand: 
conveyance  was  made  by  their  guardian  in  i 
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ceedingy  was  invalid,  it  is  sufficient  to  saj  that  the  time 

6.  Same:  sale  of  ^^^  questioning  the  regularity  of  the  proceed- 
St"^vaiidityr  ^^S^  t*^  expired  long  before  this  action  was 
limitation..  '  brought.      See    Code,    section    3212.      It    is 

admitted  that  the  guardianship  proceedings  in  pursuance  of 
which  the  sale  was  made  were  regular  in  form,  and  that 
proper  notice  thereof  was  served.  The  minors  who  have 
long  since  attained  their  majority,  and  who  have  failed  to 
question  the  regularity  of  the  proceedings  during  the  statu- 
tory period  of  limitation  in  such  cases,  can  not  now  have 
relief  on  account  of  such  irregularities,  if  any  there  may 
have  been. 

Although  the  record  is  entirely  free  from  any  sugges- 
tion of  actual  fraud  or  undue  influence  on  the  part  of 
Deby  Ann  Murphy  in  procuring  by  quitclaim  deeds  the 

7.  Samb:  trusts:  apparent  fee-simple  title  to  the  land  in  con- 
evidence.  trovcrsy    in   which    she   had    only    a    dower 

interest  after  her  husband's  death,  it  is  the  contention  of 
appellants  that  the  quitclaim  deeds  were  executed  in  pur- 
suance of  an  arrangement  or  understanding  in  the  nature 
of  a  family  settlement  by  which  she  was  to  hold  title  to 
the  property  until  her  death,  when  it  should  descend  to  the 
heirs  in  accordance  with  law,  and  that  her  conveyance 
to  Joshua  was  in  violation  of  this  arrangement  and  in  that 
respect  a  constructive  fraud.  Appellants  rely  upon  want 
of  substantial  consideration  for  the  quitclaim  deeds,  and  on 
proof  of  conversations  between  several  of  the  heirs  and 
their  mother  as  to  the  purpose  for  which  the  title  was  being 
placed  in  her.  But  want  of  adequate  consideration  for  the 
quitclaims  would  not  be  a  ground  for  setting  them  aside 
or  declaring  a  trust,  and,  as  to  the  evidence  relating  to  a 
mutual  purpose  or  intention  that  the  property  be  held  in 
trust,  it  is  sufficient  to  say  that  much  of  the  testimony 
supporting  such  an  arrangement  related  to  conversations 
between  the  witnesses  testifying,  who  are  parties  to  this 
suit,  and  their  mother,  which  is  wholly  incompetent  under 
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Code,  section  3604,  and  that  withoat  r^ard  to 
tion  the  testimony  is  far  from  being  clear  an 
torj  that  any  such  arrangement  was  acquiesced 
mother.  The  fann  was  mortgaged,  and  there  ' 
of  Alien  Murpb;  to  be  paid.  It  seems  to  bavi 
general  desire  that  hia  estate  be  settled  without  ] 
in  the  probate  court  To  facilitate  such  settli 
children  voluntarily  made  these  conveyances,  bi 
no  attempt  in  the  record  to  establish  a  definite 
or  undertaking  on  the  part  of  the  widow  that 
debts  were  paid  the  property  should  be  held  in 
is  hardly  necessary  to  say  that  in  order  to  charge 
with  a  trust  the  evidence  must  be  clear  and  si 
Paltner  v.  Palmer,  62  Iowa,  204;  Luckhart  v. 
120  Iowa,  248. 

No  constructive  trust  is  made  out,  and  pare 
an   express   trust   is  excluded   by  the   provisions 
sections  2918,  4625.     Gregory  v.  Bowhby,  115 
'We   do   not   hold,   as  counsel   for 

t.   SaMI.  I  ■     1  ■  r  (T> 

seem  to  think  we  must  if  we  atnrm 
that  parol  evidence  is  not  admissible  to  establ 
structive  trust,  and  we  readily  acquiesce  in  the 
pressed  in  many  cases  cited  by  them  in  supp 
proposition  that  a  family  arrangement,  even  in 
be  established  to  charge  property  with  a  trust  in 
of  a  member  of  the  family  to  whom  it  has  beei 
by  other  members. 

■  But   in   the   case  before  ua  there  were  no 
fidential   relations  between  the  adult  children 
thene  quitclaim  deeds  and  their  mother  as  to 
Fraudulint       conveyances    presumptively    fraudi 
^nfidenruf'     invalidate    these    conveyances,     it 
reiationi.  made  to  appear  that  the  grantors  ^ 

fraudulent  practices  or  deception  into  parting 
title  to  their  respective  shares.  Nevna  v.  Topfer, 
433. 
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But,  even  if  there  were  sufficient  evidence  tending  to 
show  a  constructive  trust  by  reason  of  the  violation  on  the 
part  of  Deby  Ann  Murphy  of  an  agreement  in  pursuance 
lo.  Same:  ^^  which  the  quitclaims  were  executed,  the 

hmiutions.  right  of  action  in  favor  of  the  appellants  on 
that  ground  is  effectually  barred.  An  action  brought  for 
relief  on  the  ground  of  fraud  must  be  brought  within  five 
years  after  the  discovery  of  such  fraud  by  the  party  ag- 
grieved. Code,  section  3447,  paragraph  6,  «nd  section  3448. 
When  Deby  Ann  Murphy  executed  a  warranty  deed  to  the 
property  to  Joshua,  she  violated  the  terms  of  the  trust 
which  the  appellants  now  seek  to  establish,  and,  when  that 
deed  was  recorded  in  1891,  the  appellants  became  charged 
with  notice  of  the  fact  Bishop  v.  Knowlea,  53  Iowa,  .268 ; 
Laird  v.  Kilboume,  70  Iowa,  83;  McDonald  v.  Bayard 
Savings  Bank,  123  Iowa,  413. 

Some  of  the  appellants  as  witnesses  testified  to  circum- 
stances excusing  them  from  sooner  instituting  action,  such 
as  that  they  supposed  Joshua  would  not  live  long,  and,  as 
he  was  unmarried  and  childless,  the  title  of  the  property 
would  revert  to  them  as  his  heirs.  This  explanation  might 
have  bearing  if  laches  were  relied  upon  as  against  the 
appellants,  but  it  has  no  bearing  on  the  running  of  the 
statute  of  limitations.  As  the  appellants  became  aware  by 
the  recording  of  the  deed  to  Joshua  that  their  mother  was 
disclaiming  the  trust  now  alleged,  it  was  their  duty  withiir 
the  statutory  period  to  institute  a  proper  action  for  relief. 

In  no  view  of  the  case  can  we  see  how  any  right  to 
relief  at  law  or  in  equity  is  made  out  in  behalf  of  the 
appellants,  or  any  of  them,  and  the  decree  is — Affirmed. 

Evans,  J.  (dissenting). — The  land  involved  consists 
of  160  acres  in  Calhoun  county.  Allen  Murphy  died  seised 
thereof  in  February,  1886.  He  died  intestate  and  left 
surviving  him  his  widow,  Deby  Ann, Murphy,  and  six  chil- 
dren and  two  grandchildren,  being  the  daughters  of  a  de- 


12  BuBcii  V.  Nicholson.  [157  Iowa 

ased  daughter.  The  children  were  George,  Joshua,  Henry, 
ichard,  Mrs.  Mar;  Nicholson,  and  Mrs.  Allie  Thompson, 
hese  were  all  adult  at  the  time  of  the  death  of  the  father, 
id  three  of  them  were  married.  The  grandchildren  were 
illian  and  Minnie  Luughead;  the  former  heing  the  plain- 
EF  herein.  They  were  minora,  and  were  living  in  the 
)me  of  the  deceased  at  the  time  of  his  death.  George, 
)shua,  and  Richard  were  unmarried,  and  continued  as 
emhers  of  the  family  up  to  the  time  of  the  decease  of 
e  father.  At  the  tijae  of  the  decease  of  the  father  the 
nd  was  incumbered,  and  the  rest  of  the  estate  was  small, 
id  no  administrator  was  ever  had.  In  August,  1886,  all 
e  children  except  Joshua  joined  in  a  quitclaim  deed  of 
e  laud  to  the  mother  for  a  consideration  of  $1.  In 
lardianship  proceedings,  regular  in  form,  the  interest  of 
e  grandchildren  was  also  conveyed  to  the  mother  for  a 
irported  consideration  of  $200.  At  the  time  of  the  exe- 
:tiou  of  the  quitclaim  deed  by  the  adult  heirs,  Joshua 
IS  in  the  insane  hospital,  having  been  committed  there 
April  preceding.  In  January,  1887,  he  returned  from 
e  hospital,  and  in  the  same  month  he  also  executed  a 
litclaim  deed  to  his  mother.   On  August  30,  1886,  George 

13  committed  to  the  insane  hospital.  Some  months  later 
I  escaped  therefrom,  and  has  never  since  been  heard  from, 
fter  Joshua's  return  from  the  hospital  in  January,  1887, 
I  remained  at  home  and  worked  upon  the  farm  for  some 
lars,  although  he  never  recovered  his  normal  mental 
ndition.  In  1893  he  was  again  committed  to  the  hospi- 
1,  where  he  has  been  ever  since  except  for  one  brief  in- 
rval.  Ever  since  1893  he  has  been  deemed  as  incurably 
sane.  On  Febniary  9,  1891,  a  deed  of  the  land  in  con- 
jversy  executed  by  Deby  Ann  Murphy  to  Joshua  Mui^ 
ly  as  grantee  was  filed  for  record  and  duly  recorded.  This 
ed  purported  to  be  executed  on  January  7,  1S91.  It  is 
'  virtue  of  this  record  that  the  record  title  of  this  land 
>pears  to  be  in  Joshua  Murphy. 
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The  contention  of  the  appellants  is:  (1)  That  the 
deed  from  Deby  Ann  Murphy  to  Joshua  was  never  in  fact 
delivered  and  that  its  recording  was  wholly  unauthorized. 
(2)  That  the  quitclaim  deed  executed  to  Mrs.  Murphy  by 
her  children  was  so  executed  in  consideration  that  she 
should  thereby  preserve  the  property,  and  permit  the 
grantors  to  inherit  their  respective  shares  through  her 
after  her  decease,  and  that  Joshua  had  knowledge  of  such 
fact  before  1891.  (3)  It  is  contended  for  the  plaintiff 
that  the  guardianship  proceedings  were  void,  and  that  no 
title  passed  thereby  from  her  to  her  grandmother.  The 
net  result  of  the  pleadings  is  that  the  appellants  are  all 
agreed  as  to  the  relief  demanded.  They  contend  that  each 
of  the  living  children  (excluding  George,  who  is  presumed 
to  be  dead^  is  the  owner  of  the  undivided  one-sixth  of  the 
land,  and  that  the  two  grandchildren  are  the  owners  of  the 
remaining  one-sixth  thereof,  and  that  Joshua's  only  interest 
in  the  land  is  such  one-sixth  share  thereof.  The  answer  of 
the  defendant  by  his  guardian  is,  in  effect,  a  general  denial 
with  certain  specific  admissions.  As  to  the  alleged  in- 
validity of  the  guardian's  deed,  he  pleads  the  five-year 
statute  of  limitations  as  set  forth  in  section  3332  of  the 
Code  of  1897.  He  contends  for  the  validity  of  the  title 
of  his  ward,  and  presents  a  cross-bill  to  quiet  such  title. 
I  think  the  appellants  are  entitled  to  the  relief  prayed. 

I.  I  will  direct  my  principal  attention  to  the  question 
whether  Joshua  ever  did,  in  fact,  acquire  from  his  mother 
the  title  to  this  land.  This  depends  upon  the  question 
whether  there  ever  was  a  delivery  of  the  deed.  The  deed 
was  never  known  to  be  in  the  possession  of  Joshua  at  any 
time.  It  was  last  known  to  be  in  the  possession  of  the 
mother.  But  it  was  recorded.  Such  recording  creates  a 
presimiption  of  delivery.  Luckhart  v,  iMckhart,  120  Iowa, 
250.  The  burden  is  therefore  upon  the  appellants  to  prove 
the  contrary,  and  this  must  be  done  by  clear  and  satisfac- 
tory evidence.    Robinson  v.  Oovld,  26  Iowa,  89.    The  mere 
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recording  of  the  deed  does  not  of  itself  constitute  a  deliv- 
ery. It  is  only  evidence  of  delivery.  Day  v.  Griffith,  15 
Iowa,  104 ;  Cobb  v.  Chase,  54  Iowa,  253 ;  Davis  v.  Davis, 
92  Iowa,  157.  Instruments  are  frequently  executed  and 
recorded  before  delivery  merely  by  way  of  anticipation 
and  preparation  for  the  final  consummation  of  the  trans- 
action under  contemplation.  The  question  of  delivery  in 
a  given  case  is  usually  one  of  intent  on  the  part  of  the 
grantor.  Creveling  v.  Banta,  138  Iowa,  52;  Erler  v.  Erler, 
124  Iowa,  726.  Where  a  parent  executes  and  records  a 
deed  of  gift  to  an  infant  child,  this  has  been  held  of  itself 
a  good  delivery,  though  the  custody  of  the  deed  remain  in 
the  grantor.  Cecil  v,  Beaver,  28  Iowa,  246;  Palmer  v. 
Palmer,  62  Iowa,  204.  This  holding  is  in  the  nature  of  an 
exception  to  the  general  rule.  It  is  put  upon  the  ground 
that  there  is  no  other  practicable  way  that  a  parent  can 
make  a  gift  of  land  to  his  infant  child.  And  this  is  in 
harmony  with  the  general  rule  that  the  intent  of  the 
grantor  governs,  and  that  the  recording  of  the  deed  under 
such  circumstances  is  intended  as  an  act  of  delivery.  It 
should  be  noted  that  in  the  case  before  us  the  deed  was  not 
from  a  parent  to  an  infant  child.  Even  if  the  same  rule 
should  apply  to  an  imbecile  as  to  an  infant  in  such  cases, 
as  contended  for  by  appellee,  yet  the  mother,  grantor,  was 
not  dealing  with  Joshua  as  with  an  infant.  With  abund- 
ant hopes,  she  was  assuming  to  deal  with  him  as  one  re- 
covered from  his  mental  aberration  and  competent  to  do 
business.  I  am  clear,  therefore,  that  the  case  comes  under 
the  general  rule  that  the  mere  recording  of  the  deed  did 
not  constitute  delivery,  but  was  presumptive  evidence  there- 
of. 

This  is  not  a  case  where  a  parent  proposed  to  make  a 
gift  of  advancement  to  a  child.  The  transaction  was  one 
of  proposed  purchase  and  sale.  The  farm  covered  by  the 
deed  included  all  the  property  owned  by  the  mother  and 
her  entire  family.    Joshua  had  worked  upon  the  farm  since 
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his  return  from  the  hospital.  He  was  much  changed  in 
manner^  and  was  apparently  depressed  in  spirit.  He 
wanted  to  buy  the  farm.  His  mother  believed  that  the  pur- 
chase would  stimulate  him,  and  would  aid  in  the  improve- 
ment of  his  condition.  The  negotiations  were  known  to  the 
other  members  of  the  family,  and  were  in  no  sense  secret. 
The  mother  went  to  the  office  of  an  attorney  in  company 
with  another  member  of  the  family,  and  procured  a  deed 
to  be  prepared,  which  she  executed  in  due  form.  She  took 
it  home  and  showed  it  to  Joshua,  and  explained  to  him  what 
she  expected  of  him  before  the  deed  could  be  delivered  to 
him.  The  deed  called  for  a  consideration  of  $4,800.  This 
was  the  full  value  of  the  property.  This  consideration  was 
to  be  paid  by  the  assumption  or  payment  of  certain  debts 
owing  by  Mrs.  Murphy  and  by  furnishing  a  home  as  long 
as  she  should  live  to  her  and  to  the  "two  children"  (grand- 
children), and  by  paying  her  an  additional  sum  of  $600. 
That  the  negotiations  contemplated  acceptance  and  per- 
formance by  Joshua  to  the  extent  at  least  of  executing 
some  written  undertaking  on  his  part  is  a  conclusion  quite 
unavoidable,  from  all  the  circumstances  appearing  in  evi- 
dence. This  was  in  January  and  February,  1891.  It  is 
shown  clearly  that  nothing  further  was  ever  done  regarding 
the  consideration  to  be  paid  or  assumed.  Immediately 
thereafter  Joshua's  mental  condition  became  worse,  and  the 
brother  Henry  came  on  about  the  1st  of  March,  and  took 
charge  of  the  farm  for  that  season.  Th6  mother  retained 
the  possession  of  the  deed,  and  kept  the  same  in  a  little 
box,  together  with  the  quitclaim  deeds  which  she  had  re- 
ceived from  her  children.  She  continued  in  possession  of 
the  farm  up  to  the  time  of  her  death  in  December,  1894. 
Joshua  was  committed  to  the  hospital  for  the  second  time 
in  1893  as  already  indcated.  The  deed  executed  by  the 
mother  was  last  seen  in  her  box.  After  her  death  it  could 
not  be  found.  No  witness  knew  by  whom  the  deed  was 
filed  for  record,  nor  any  circumstances  in  relation  thereto. 
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The  deed  was  never  seen  in  the  possession  of  Joshua  either 
in  his  lucid  moments  or  at  any  other  time,  nor  was  it 
found  among  his  effects  by  his  guardian  after  his  com- 
mittal. The  relations  of  the  family  'Were  affectionate. 
There  does  not  appear  to  have  been  any  opposition  to  the 
proposed  sale  to  Joshua,  nor  does  there  appear  to  have  been 
any  motive  to  secrecy.  Inasmuch  as  it  clearly  appears  that 
the  proposed  deed  was  not  intended  as  a  gift  or  advance- 
ment, and  that  it  was  executed  only  in  pursuance  of  a  pro- 
posed purchase  and  sale,  and  that  these  negotiations  were 
never  consummated  in  any  other  respect,  it  becomes  diffi- 
cult to  believe  that  a  delivery  could  have  been  intended. 
The  substantial  consideration  called  for  implied  the  neces- 
sity of  acceptance  and  performance  in  some  manner  on 
Joshua's  part,  and  it  implied  some  act  or  undertaking 
on  his  part  as  a  condition  precedent  to  the  delivery  of  the 
deed  and  the  passing  of  title.  The  failure  on  his  part  to 
perform  any  of  the  precedent  conditions  would  therefore 
negative  the  theory  of  the  delivery.  Creveling  v.  Banta, 
supra. 

It  is  a  substantial  circumstance  in  appellants'  favor 
that  further  negotiations  on  the  part  of  Joshua  became 
impossible  because  of  his  failing  mental  condition.  The 
proposed  consideration  therefore  wholly  failed.  If  there 
was  an  intent  to  deliver  the  deed,  there  must  have  been 
an  intent  also  to  deliver  immediate  possession  of  the 
farm.  But  it  is  clear  that  the  mother  never  parted  with  the 
possession  of  the  farm,  but  held  it  as  her  own  to  the  end 
of  her  life.  Taking  the  circumstances  as  a  whole,  there- 
fore, they  present  a  strong  and  meritorious  case  as  against 
the  theory  of  the  delivery  of  the  deed.  In  some  respects 
these  circumstances  are  more  satisfactory  than  the  direct 
evidence  of  partisan  witnesses  might  have  been.  They  are 
in  their  nature  wholly  indisputable  and  thoroughly  incon- 
sistent with  any  theory  of  a  completed  transaction.  If  the 
negotiations  failed  before  their  completion,  then  presump* 
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lively  the  rights  of  the  parties  remained  in  statu  quo.  If 
the  mother  had  brought  an  action  in  1893  based  upon  the 
state  of  facts  appearing  herein  and  had  asked  to  remove 
the  cloud  from  her  title,  she  must  have  prevailed.  It 
could  not  be  held  that  she  inadvertently  parted  with  her 
title  by  the  mere  recording  of  the  deed  in  view  of  the 
later  failure  of  negotiations.  If  the  mother  could  have 
prevailed,  then,  these  appellants  should  prevail  now,  unless 
they  have  lost  something  by  the  long  lapse  of  time.  It  is 
a  circumstance  against  the  appellant  that  the  mother  took 
no  steps  in  her  lifetime  to  remove  the  cloud  from  the  rec- 
ord. On  the  other  hand,  it  does  not  appear  whether  she 
actually  knew  of  it  except  as  the  presumption  may  obtain. 
She  did  not  live  long  thereafter,  nor  was  her  possession  in 
any  manner  challenged.  It  is  said  in  argument  by  appellee 
that  the  guardian  has  been  in  possession  for  many  years 
since  the  death  of  the  mother.  The  record,  however,  is 
silent  on  that  question.  Adverse  possession  is  not  (claimed 
either  by  pleading  or  otherwise.  Neither  is  there  any  claim 
of  laches.  No  rights  of  innocent  third  parties  are  involved. 
The  long  period  of  time  which  has  elapsed  since  this  cloud 
was  placed  upon  the  record  before  it  was  challenged  is  an 
important  circumstance  against  the  appellants.  It  is  in  the 
nature  of  an  acquiescence,  and  the  judicial  mind  asks  for  no 
explanation.  When  Joshua  was  committed  in  1893,  it  was 
the  opinion  of  the  physician  that  his  life  would  be  very 
brief.  It  was  the  belief  of  the  appellants  herein  that,  if  he 
recovered  from  his  insanity,  he  would  voluntarily  remove 
such  cloud  himself.  On  the  other  hand,  if  his  death  re- 
sulted, these  same  parties  would  inherit  from  him  as  his 
heirs  all  of  his  property.  The  situation  was  one  which 
might  well  appeal  to  the  parties  for  a  delay  in  th§  institu- 
tion of  suit.  In  such  delay  they  followed  the  advice  of 
counsel  as  well  as  their  own  inclinations.  The  relations 
of  the  members  of  this  family  appear  always  to  have  been 
free  from  friction,  and  marked  by  much  tender  regard  for 


518  Tout  v.  Woodot.  [157  Iowa 

each  other,  including  their  unfortunate  brother.  To  award 
them  the  relief  prayed  herein  would  not  despoil  him.  His 
present  expectancy  of  life  is  eighteen  years.  This  prop- 
erty is  now  of  the  value  of  more  than  $18,000.  Joshua's 
right  to  a  share  thereof  is  recognized,  and  such  share  will 
amply  meet  all  his  requirements. 

I  reach  the  conclusion  that  there  was  no  consumma- 
tion  of  the  proposed  sale  to  Joshua,  and  that  the  title  re- 
mained in  the  mother  until  her  death,  and  that  each  of  the 
parties  herein  is  entitled  to  a  child's  share.  I  feel  im- 
pelled, therefore,  to  dissent  from  the  majority  opinioiu 

Sheewin,  J. — ^I  concur  in  the  foregoing  dissent. 


Fbakk  M.  Tout,  Appellee,  v.  Maby  E.  Woodin  and 

Others,  Appellants. 

Parent  ^nd  child:    illegitimate  relationship:  evidence.    In  this  ac- 

1  tion  to  establish  plaintiff's  alleged  rights  as  an  illegitimate  son  and 
heir  to  decedent's  estate,  the  evidence  is  reviewed  and  held  to 
show  that  plaintiff  was  the  son  of  decedent. 

Same:    recognition  :  evidence.    The  recognition  by  a  putative  father 

2  of  his  illegitimate  child,  to  be  such  as  to  entitle  the  child  to 
inherit,  must  be  general  and  notorious;  but  it  need  not  have  been 
universal  or  made  known  to  all,  or  to  a  majority  of  the  community. 
It  is  sufHcient  if  the  father  frankly  admitted  the  relationship 
whenever  there  was  occasion  for  him  to  speak,  and  made  no 
effort  to  conceal  the  same,  even  though  many  of  his  friends 
and  acquaintances  had  no  knowledge  of  such  recognition.  Evi- 
dence held  to  show  recognition. 

Same:    paternity:    evidence.     Statements  of  the  mother  of  an  illc- 

3  gitimate  child,  made  at  the  time  of  its  birth  and  repeatedly 
thereafter,  that  decedent  was  the  father  of  her  child,  were  ad- 
missible as  tending  to  show  its  paternity. 

Appeal  from  Keokvk  District   Court. — ^Hon.   W.   G. 

Clements,  Judge. 

Fbiday,  October  25,  1912, 
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Plaintiff  claims  to  be  the  illegitimate  son  of  Evan 
H.  Skillman,  deceased^  whq  in  his  lifetime  recognized  such 
relationship.  Skillman  died  without  will,  and  this  action 
was  begun  to  establish  plaintiff's  alleged  rights  as  an  heir 
of  the  estate.  Decree  as  prayed,  and  defendants  appeal. 
— Affirmed. 

Stockman  <&  Baker,  and  J.  A,  Devitt,  for  appellants. 

John  0.  Malcolm  and  Oeo.  (7.  True,  and  D.  W.  Ham- 
illon,  for  appellee. 

Weaver,  J. — I.     The  law  applicable  to  cases  of  this 

class  is  not  the  subject  of  serious  dispute  between  counsel, 

but,  concerning  its  effect  as  applied  to  the  case  at  bar,  there 

X.  PA.EHT  AKD       ^^  ^^^^  uaturallj  a  wide  divergence  of  opin- 

ma{"refa\*5nl'    lo^i-     The  cvideuce  on  part  of  the  plaintiff 

ship:  evidence    ^^^^^  ^^  ^^^  ^j^^^  j;^^  g    Skillman  was 

bom  in  the  year  1850,  and,  except  for  a  period  (as  here- 
inafter noted)  when  he  was  under  restraint  in  a  hospital 
for  the  insane,  he  lived  quite  continuously  at  Sigourney, 
Iowa.  In  the  year '1894  he  married  one  Emma  Runyon, 
who  died  without  issue.  Skillman  died  without  direct 
heirs,  unless  plaintiff  is  adjudged  entitled  to  stand  in  that 
relation.  The  defendants  are  the  collateral  relatives  of  the 
deceased,  who  will  inherit  the  estate  if  plaintiff's  claim  is 
rejected.  That  plaintiff  is  the  son  of  one  Laura  Belle 
Myers,  an  unmarried  woman,  and  was  bom  in  Sigourney 
in  1878,  appears  to  be  conceded*.  When  about  six  months 
old,  plaintiff  was  adopted  by  one  Basil  Tout,  and  was  there- 
after known  by  the  name  of  the  adopting  parent.  About 
the  time  of  his  adoption.  Miss  Myers  is  said  to  have  mar- 
ried one  Hall  and  removed  from  Sigourney,  but  whether 
such  marriage  took  place  is  not  certain.  She  is  not  now 
living.  In  support  of  the  claim  that  Skillman  was  father 
of  the  child,  the  testimony  of  several  witnesses  was  offered 
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tending  to  show  that  Skillman  visited  and  waited  npon 
Miss  Myers  for  a  considerable  period  before  ber  pr^nant 
condition  became  known  to  ber  friends  and  neighbors.  That 
she  frequently  charged  Skillman  with  the  paternity  of  the 
boy  is  also  shown.  If  witnesses  are  to  be  belicTed,  he  spoke 
of  plaintiff  as  his  child  or  his  boy  to  the  mother  of  Miss 
Myers,  to  his  associates,  and  to  his  acquaintances  and 
friends  McClenahan,  Gears,  McCoy,  Grimes,  Covey,  Lyons, 
Webb,  Lowe,  Newkirk,  Osborne,  Benton,  McConnell, 
Crowe,  Bootin,  Brown  and  Reiner.  To  others  he  said  he 
had  a  child — or  had  a  boy — over  at  What  Cheer,  the  place 
where  Tout  resided,  but  did  not  always  name  or  point  him 
out.  To  other  witnesses  he  said  he  would  have  married 
Belle  (plaintiff's  mother)  if  it  had  not  been  for  his  folks. 
It  appears  that,  when  the  pregnant  condition  of  Miss  Myers 
became  known,  she  went  or  was  sent  to  the  county  poor 
farm,  where  she  remained  until  she  recovered  from  her  con- 
finement Members  of  the  family  then  in  charge  of  the 
farm  testify  that,  after  plaintiff  was  bom,  Skillman  visited 
the  mother  while  she  was  still  in  bed,  held  the  child  in  his 
arms,  and  brought  or  sent  goods  or  supplies  for  its  use. 
Another  witness,  a  woman  residing  ift  Sigourney,  testifies 
that  after  plaintiff  had  been  adopted  by  Tout,  and  before 
his  mother  removed  from  Iowa,  the  latter,  returning  to 
Sigourney  from  a  neighboring  town,  was  met  at  the  sta- 
tion by  Skillman,  who  brought  her  to  the  witness'  home, 
where,  at  his  request,  she  was  kept  overnight  In  speak- 
ing of  her  to  the  witness  he  called  her  "my  girl." 
On  the  following  morning  he  went  away  with  her.  Other 
circumstances  are  relied  upon  to  corroborate  or  strengthen 
plaintiff's  theory  of  the  facts,  but  we  think  it  unnecessary 
to  pursue  the  recitation  any  farther.  In  defense,  two  of 
Skillman's  sisters,  defendants  herein,  deny  that  the  deceased 
at  any  time  in  conversation  with  them  or  in  their  presence 
ever  said  or  admitted  that  he  was  plaintiff's  father.  In 
further  pursuance  of  the  same  line  of  testimony  witnesses 
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Schipper,  Funk,  Kleinschmidt,  Namur,  Ford,  Neas,  Lewis, 
Dern,  Pinkerton,  Mackey,  Kerr,  Franken,  Johnston,  Lin- 
der,  Jessup,  Carr,  Faff,  Bice,  and  Goldthwait,  business 
men,  professional  men,  farmers,  and  others  who  knew  Skill- 
man  in  his  lifetime,  and  had  more  or  less  intimate  ac- 
quaintance with  him,  all  testify  that  they  never  heard 
him  admit  the  paternity  of  the  child.  But  one  witness. 
North,  ever  heard  him  deny  that  the  child  was  his.  It 
was  also  shown  that  in  June,  1894,  Skillman  was  adjudged 
a  proper  subject  for  treatment  in  the  hospital  for  the  in- 
sane, and  was  there  confined  a  short  time,  when  he  returned 
home.  In  the  following  year  he  was  recommitted  to  the 
hospital,  where  he  remained  substantially  all  the  time  until 
his  death  in  1908.  He  left  an  estate  valued  at  from  $20,000 
to  $25,000,  subject  to  mortgage  and  other  indebtedness  not 
exceeding  $4,000. 

This,  stated  $3  briefly  as  possible,  is  the  record  pre- 
sented, and  it  is  apparent  that  the  central  question  upon 
which  our  decision  must  turn  is  one  of  fact.  Is  the  evidence 
sufficient  fo  establish  the  fact  that  the  plaintiff  is  the  son 
of  Evan  H.  Skillman,  deceased  ?  If  such  paternity  has  been 
proven,  we  then  have  to  inquire  whether  Skillman's  alleged 
recognition  of  that  relation  is  shown  to  be  general  and 
notorious  within  the  meaning  of  the  statute.  Code,  section 
3385.  That  the  trial  court  correctly  found  the  alleged  pa- 
ternity satisfactorily  proven  we  have  little  doubt.  All  the 
evidence  given  on  the  subject  bears  in  that  direction.  The 
defendants  offer  no  evidence  to  the  contrary,  but  ask  the 
court  to  infer,  or  rather  to  indulge  in  the  suspicion,  that 
because  of  the  young  woman's  subsequent  relations  with 
Hall,  he  must  have  been  the  father  of  the  child.  This  we 
can  not  do  upon  such  slight  foundation.  The  only  debatable 
proposition  that  is  vital  to  the  case  is  upon  the  question  of 
the  sufficiency  of  the  recognition. 

11.  As  has  already  been  said,  it  must  have  been 
general  and  notorious.    But  to  fill  this  measure  it  is  not  re- 
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quired  that  the  reoognition  should  have  been  universal  or 

made  known  to  all  or  to  a  majority  of  the 
racopittkm:       community.     Van  Horn  v.   Van  Horn,  107 

Iowa,  247;  Blair  v.  Howell,  68  Iowa,  619. 
It  can  not  be  supposed  that  in  any  ease  a  putative  father, 
however  sincere  his  purpose  to  recognize  an  illegitimate  child, 
nor  however  frankly  he  may  admit  the  relationship  when 
there  is  occasion  for  him  to  speak  of  it  at  all,  will  make 
it  the  subject  of  voluntary  rehearsal  to  every  person  whom 
he  meets,  or  force  the  unpleasant  subject  into  conversation 
with  others.  If  in  his  intercourse  with  neighbors,  asso- 
ciates, and  friends  he  makes  no  attempt  to  conceal  the  re- 
lationship he  bears  to  the  child,  but  acknowledges  it  openly 
whenever  any  reference  to  the  subject  is  made,  and  this 
recognition  is  so  often  repeated  to  different  people  as  to 
evince  his  willingness  that  all  who  care  to  know  the  truth 
may  understand  that  he  admits  himself  the  father  of  the 
child,  we  regard  it  as  sufficiently  general  for  the  purposes 
of  the  statutory  rule,  although  many  of  his  acquaintances 
may  never  have  heard  him  mention  the  matter.  It  appears 
quite  clearly  that  at  the  time  of  the  birth  of  plaintiff  and 
for  years  thereafter  Skillman  was  very  generally  reputed 
to  be  his  father. 

It  is  true,  as  counsel  say,  that  such  paternity 
can  not  be  established  by  hearsay  or  rumor  or  current 
scandaL  The  circumstance  of  such  general  repute  may, 
however,  be  of  some  significance,  not  as  in  itself  proving 
the  relationship,  but  as  bearing  upon  the  effect  to  be  given 
the  testimony  of  defendant's  witnesses,  who  say  they  knew 
Skillman  well,  and  never  heard  him  mention  the  matter; 
for  if  such  story  was  being  publicly  bandied  about  in  the 
community  where  he  lived,  and  he  took  no  pains  to  deny  it 
to  the  friends  and  acquaintances  whose  good  opinion  he 
would  be  likely  to  covet,  does  it  not  lend  some  weight  to 
the  affirmative  testimony  as  to  his  acknowledgment  of  the 
child!     See  Alston  v.  Alston,  114  Iowa,  29.     But,  even 
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it  we  disregard  the  evidence  of  repute  as  being  incompetent 
for  any  purpose,  we  must  still  say  that  the  clear  weight 
of  the  competent  testimony  is  with  the  plaintiff.  It  may 
be  admitted  that  the  story  told  by  one  or  two  witnesses  has 
a  somewhat  strained  and  unnatural  sound,  and,  if  the  case 
rested  upoQ.  this  alone,  we  might  perhaps  reach  a  different 
conclusion.  But  no  attempt  has  been  made  to  impeach  the 
credibility  of  the  twenty  or  more  persons  who  testify  to 
Skillman's  acknowledgment  of  the  relationship.  So  far  as 
appears,  none  of  them  had  any  interest  in  the  controversy, 
and  the  court  below,  having  them  present  at  the  trial  and 
under  its  immediate  observation,  has  accepted  their  testi- 
mony as  true.  Conceding  their  credibility,  and  we  can  not 
consistently  do  otherwise  in  view  of  the  record  before  us,  the 
decree  entered  below  was  inevitable.  The  acknowledgment 
was  not  a  single  or  isolated  admission.  No  two  of  the  wit- 
nesses testify  to  the  same  admission.  The  statements  of 
Skillman  were  not  made  in  confidence,  or  as  a  secret  to  be 
concealed  by  the  persons  to  whom  they  were  made  but 
openly  and  without  apparent  reserve,  and  they  seem  to  have 
been  made  on  so  many  and  different  occasions,  and  with 
a  single  instance  of  denial  on  his  part,  that  we  are  forced 
to  hold  the  recognition  to  be  both  general  and  notorious. 
Against  this  evidence  defendants  offer  nothing  whatever, 
except  an  array  of  witnesses  who  knew  Skillman,  and  who 
say  that  he  never  made  any  such  acknowledgment  to  them 
or  in  their  hearing.  Conceding  that  this  evidence  was 
competent,  we  think  it  must  be  said  to  be  both  weak  and 
inconclusive. 

Counsel  have  called  our  attention  to  census  statistics 
showing  Sigourney  at  the  time  in  question  to  have  been  a 
town  of  from  1,300  to  2,000  inhabitants.  The  purpose  of 
this  reference,  we  assume,  is  to  contrast  the  number  of 
witnesses  testifying  for  the  plaintiff,  as  compared  with  the 
population  of  the  town,  and  thereby  draw  the  conclusion 
that  the  recognition  was  neither  general  nor  notorious.   The 
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argument  is  unsound.  To  make  his  case  plaintiff  was  not 
bound,  as  we  have  already  said,  to  show  that  the  admis- 
sions had  been  made  to  every  person  in  the  commimity  or 
to  a  majority  of  such  persons.  If  Skillman  made  the 
acknowledgment  openly  and  not  in  secret,  and  to  so  many 
different  persons  and  upon  so  many  different  occasions 
that  we  may  say  he  made  it  public  property,  and  mani- 
fested  a  willingness  that  all  who  cared  to  know  or  inquire 
should  understand  that  he  recognized  the  paternity  of  the 
child,  the  showing  of  these  facts  is  all  that  is  required  to 
sustain  the  decree  appealed  from. 

Our  attention  has  been  called  by  counsel  on  both  sides 
to  the  adjudicated  cases,  but  we  think  it  unnecessary  to 
attempt  their  extended  review.  Cases  of  this  character 
turn  so  largely  upon  varying  states  of  fact  that  precedents 
directly  in  point  are  rare,  while  the  essential  rules  of  law 
applicable  to  such  issues  are  the  subject  of  little,  if  any, 
dispute.  Our  construction  of  the  law  and  treatment  of  the 
facts  finds  more  or  less  support  in  Blair  v,  Howell,  68 
Iowa,  619;  Alston  v,  Alston,  114  Iowa,  29;  Morgan  v. 
Strand,  133  Iowa,  299 ;  Van  Horn  v.  Van  Bom,  107  Iowa, 
247.  Upon  the  question  of  general  and  notorious  recog- 
nition, it  is  said  in  the  Van  Horn  case  that  "general"  is 
not  equivalent  to  universal,  but  means  rather  "extensive, 
though  not  universal,  and  that  ^notorious*  is  synonomous 
with  'open'  and  should  be  construed  with  reference  to  the 
circumstances  and  surroimdings  of  the  parties."  Again, 
it  has  been  said  that,  where  the  gojieral  bearing  of  the 
putative  father  toward  the  child  "is  such  as  to  involve  a 
recognition,  it  follows  that  the  recognition  was  general." 
Blair  v.  Howell,  supra;  Alston  v.  Alston,  supra.  Upon  the 
same  subject  we  said  in  Morgan  v.  Strand,  supra:  "The 
record  leaves  little  doubt  of  a  general  and  notorious  recog- 
nition that  he  did  have  a  child  back  in  Illinois.  Doubtless 
he  did  not  tell  every  one  he  talked  with,  but  whenever  the 
subject  was  broached  he  freely  stated  his  connection  with 
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such  child."  Measured  by  the  standard  approved  in  these 
cases,  the  plaintiff's  recognition  by  Skillman  was  clearly 
established. 

III.  The  court  permitted  plaintiff  to  prove  that  at 
the  time  of  his  birth  and  repeatedly  thereafter  his  mother 
stated  to  witnesses  that  Skillman  was  the  father  of  her 

child.      Of   this   ruling   complaint   is   made. 
jMteraitj:         The  samc  objection  was  made  in  the  Ahton 

evidence. 

case,  but  we  held  it  not  well  taken,  saying: 
"Declarations  as  to  the  paternity  of  a  child  made  by  the 
father  and  mother  in  their  lifetime  may  be  shown,  and  cir- 
cumstances indicating  a  recognition  of  the  relationship  on 
their  part."  Other  items  of  evidence  are  urged  upon  our 
attention  by  the  appellants,  but  in  each  and  every  instance 
they  have  only  a  remote  and  uncertain  bearing  upon  the 
case  and  none  of  them  are  necessarily  inconsistent  with  the 
truth  of  the  plaintiff's  claim.  The  preponderance  of  the 
evidence  is  largely  with  the  plaintiff  upon  every  material 
issue  in  the  case. 

We  find  no  reason  to  disturb  the  conclusion  announced 
by.  the  court  below,  and  the  decree  appealed  from  is  there- 
fore— Affirmed. 


OiLCBEST  &  Company  et  al..  Appellees,  v.  City  of  Deb 
Moines,  Appellant,  and  Basbeb  Asphalt  Paving 
Company,  Intervener,  Appellant. 

Municipal  corporations:    public  improvement:   resolution  of  nec- 

1  essity:  publication:  waiver.  The  publication  of  a  resolution 
of  necessity  for  a  street  improvement  is  jurisdictional;  and  fail- 
ure to  publish  the  same  in  conformity  with  the  statute  renders 
an  assessment  therefor  invalid,  unless  property  owners  aiTected 
thereby  have  waived  their  right  to  rely  on  the  objection. 

Same:    waiver  of  objections:   estoppel.    Where  the  petitioners  for 

2  a  street  improvement  knew  that  the  work  was  in  progress  and 
made  no  objection  thereto,  except  as  to  the  quality  of  the  work, 
and  in  no  manner  questioned  the  validity  of  the  procedure  under 
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which  it  was  being  done,  they  were  estopped  from  objecting  to 
the  jurisdiction  of  the  city  to  make  the  improvement  after  the 
work  was  completed. 

Same:    board  of  public  works:   acceptance  of  iiiPRovEiiENT.    The 

3  acceptance  of  a  public  improvement  upon  its  completion  by  a 
board  of  public  works,  and  the  aproval  of  a  schedule  of  assess- 
ments, could  only  be  done  by  the  .board  when  in  session  and 
acting  as  a  board;  an  approval  by  the  members  individually  was 
not  authorized  by  the  statue.  And  where  the  board  consisted 
of  two  members,  one  of  whom  acting  alone  approved  a  tenta- 
tive schedule  of  assessment  prepared  by  the  engineer,  and  the 
other  refused  to  assent  thereto,  the  approval  of  the  schedule  by 
the  engineer  did  not  constitute  a  legal  acceptance  of  the  work, 
even  though  he  had  power  to  cast  a  deciding  vote  in  case  of 
disagreement  of  the  members  of  the  board. 

Same:    assessments:   objections:   right  of  property  owners  to  be 

4  heard.  The  owner  of  property  to  be  assessed  for  a  public  im> 
provement  is  entitled  to  make  the  objection  before  the  city  coun- 
cil, that  the  work  has  been  performed  in  such  defective  manner 
that  the  property  ought  not  to  be  subjected  to  the  burden  of 
paying  for  it.  And  even  though  the  board  of  public  works  ipay 
have  accepted  the  improvement  and  made  a  schedule  of  assess- 
ments, the  question  of  assessment  was  still  open  for  review  by 
the  council  upon  objection  to  the  validity  or  correctness  of  the 
same,  and  a  denial  of  the  right  of  property  owners  to  be  heard 
On  that  question  rendered  the  assessment  invalid. 

Same:    invalid  assessment:   liability  of  city.    Where  the  owners 

5  of  property  are  not  liable  for  an  assessment  for  a  street  im- 
provement, because  of  some  defect  in  the  proceedings  which  is 
chargeable  to  the  city,  a  contractor  who  has  completed  the  im- 
provement may  recover  the  cost  thereof  from  the  city. 

Same:     estoppel:    pleadings.     In  proceedings  before  a  city  council 

6  and  on  appeal  to  enforce  assessments  for  a  public  improve- 
ment, formal  pleadings  are  not  contemplated;  and  the  city  may 
show  that  property  owners  who  petitioned  for  the  improvement 
had  so  far  acquiesced  in  its  construction  as  to  estop  themselves 
from  objection  to  the  invalidity  of  the  proceedings,  without 
pleading  a  waiver  or  an  estoppel. 

Appeal  from  Polk  District  Court — ^Hon.  W.  H.  Mo 

Henby,  Judge. 

Friday,  October  25,  1912. 
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This  action  and  twenty  otheil3  consolidated  therewith 
are  in  the  nature  of  appeals  from  special  assessments  lev- 
ied by  the  city  council  of  Des  Moines  for  the  expense  of 
certain  street  paving.  The  particular  nature  of  the  con- 
troversy and  the  material  facts  are  fully  stated  in  the 
opinion* — Modified.eoid  affirmed. 

R,  0.  Brennan,  for  City  of  Des  Moines. 

Bead  &  Bead,  for  Barber  Asphalt  Paving  Co. 

Hager  &  Powell,  Henry  &  Henry,  Crflig  T.  Wright, 
and  Thomas  F.  Stevenson,  for  appellees. 

WsAVEBy  J. — ^A  resolution  looking  to  the  pavement  of 
the  streets  in  question  having  been  presented  to  the  city 
council,  a  date  was  fixed  for  hearing  objections  to  the  pro- 
posed improvement.  The  proposition  describes  the  pave- 
ment to  be  laid  as  '^asphalt  having  one  and  one-half  inch 
wearing  surface  and  an  inch  binder  course  on  six  inches  of 
cement  concrete  foundation/'  according  to  specifications 
to  be  furnished  by  the  city  engineer.  Four  property  owners 
appeared  and  objected  to  the  passage  of  the  resolution; 
but  it  was  adopted,  and  the  order  for  the  paving  was  en- 
tered of  record  as  being  'Without  the  petition  of  the  owners 
of  a  majority  of  the  linear  front  feet  of  property  abutting 
thereon."  The  prepared  plans  and  specifications  were  ap- 
proved by  the  board  of  public  works  and  notice  to  bidders 
published  describing  the  improvement  substantially  as  in  the 
original  resolution.  The  Barber  Asphalt  Paving  Company 
was  declared  the  successful  bidder,  and  contract  with  that 
company  was  duly  drawn  and  executed  providing  that  the 
work  be  done  in  thorough,  substantial,  and  workmanlike 
manner  and  in  strict  compliance  with  the  plans  and 
specifications.  The  work  being  completed,  the  city  en- 
gineer   prepared     a    schedule    of    assessments     and    pre- 
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sented  it  to  the  board  of  public  works.  Of  the  two 
members  of  that  board  one^  without  consultation  with  the 
other,  indorsed  the  schedule  with  his  approval;  but  the 
other  member  refused  his  approval  and  so  indorsed  the 
paper.  Thus  the  matter  stood,  when  on  March  31,  1908, 
bj  a  change  in  the  statute  and  in  the  form  of  the  city 
government,  the  board  of  public  works  was  abolished  and 
its  authority  and  powers  were  conferred  upon  the  city  coun- 
cil. Thereafter  the  council  caused  notice  to  be  given  to 
the  owners  of  the  property  assessed  of  time  and  place  where 
their  objections,  if  any,  to  such  assessments  would  be  heard. 
Qilcrest  &  Co.  and  twenty-six  other  property  owners  ap- 
peared and  filed  objections.  After  hearing  the  complaints, 
the  council  acting  under  the  advice  of  the  city  attorney, 
passed  a  resolution  declaring  that  it  had  "no  power  to  re- 
view or  set  aside  the  action  of  the  former  city  officers,  and 
therefore  had  no  power. to  pass  upon  the  objections  as  far 
as  they  relate  to  the  character  and  quality  of  the  improve- 
ment, and  as  to  such  matters  the  council  is  bound  by  the 
action  of  the  former  city  officals,  and  therefore  declines 
to  consider  or  determine  the  objections  in  respect  thereto." 
Following  this  resolution,  the  council  proceeded  to  approve 
the  schedule  of  assessments  and  levy  the  same  as  reported 
by  the  engineer.  From  this  action  the  objectors  appealed 
to  the  district  court,  where  the  several  cases  were  con- 
solidated. In  that  court  the  paving  company  intervened, 
alleging  compliance  with  its  contract,  and  praying  that  the 
assessments  be  enforced  or,  if  held  void,  that  it  have  judg- 
ment against  the  city  for  the  amount  of  its  claim.  Issue 
was  taken  upon  the  petition  of  intervention,  and,  as  a  fur- 
ther ground  for  avoiding  the  assessments,  plaintiffs  alleged 
a  failure  to  give  proper  notice  of  hearing  upon  the  original 
resolution  of  necessity.  The  district  court  entered  a  decree 
setting  aside  the  assessment  and  dismissing  the  petition  of 
intervention,  and  the  city  and  the  paving  company  have 
appealed. 
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I.     As  the  provision  of  the  statute  for  a  hearing  upon 
the  resolution  of  necessity  lies  at  the  threshold  of  the  pro- 
ceeding and  is  jurisdictional  in  its  nature,  we  give  the  ob- 
jection thereto  first  consideration.     The  stat- 
coKPOMATioNs:     utc,    Codc,   section  810,   provides  that  such 

pnblic  improve- 
ment: resolu-     notice  shall  be  by  four  publications  in  a  local 

tion  of  neces-  •'  * 

tlon:  SSiicr.'  ncwspapor,  and  the  point  made  by  the  ob- 
jecting property  owners  is  that  there  were 
not  more  than  three  such  publications.  On  this  contention 
there  is  a  conflict  of  evidence,  but  it  would  seem  from  the 
record  that  the  preponderance  is  with  the  objectors.  In  the 
absence  of  anything  tending  to  show  an  estoppel  or  waiver, 
such  a  failure  is  quite  manifestly  jurisdictional  and  fatal 
to  the  validity  of  a  tax  or  assessment  based  thereon.  But 
such  result  does  not  universally  follow,  for  the  property 
owners  affected  by  such  proceeding  may  and  often  do  estop 
themselves  from  relying  upon  the  jurisdictional  question. 
Land  Co,  v.  Des  Moines,  144  Iowa,  625;  Oliver  v.  Mo- 
nona County,  117  Iowa,  46;  Hamilton's  Special  Assess- 
ments, sections  725,  727;  Boss  v.  Supervisors,  128  Iowa, 
427;  Arnold  v.  Fort  Dodge,  111  Iowa,  152. 

The  individual  objectors  to  the  assessments  had  peti- 
tioned the  council  for  the  paving  of  these  streets,  and  thus 
set  the  proceeding  in  motion.  They  had  been  interested 
M.  Sam»-  observers  of  the  work  as  it  proceeded,  and, 

ob/ectiont:         whilc  uumerous  objections  and  protests  were 
ettoppei.  being  entered  by  them  during  its  progress, 

those  objections,  as  far  as  appears  from  the  record,  were 
confined  to  the  character  and  quality  of  the  work,  and  not 
to  the  validity  of  the  procedure  or  the  authority  of  the  city 
to  order  the  paving.  So  far  as  they  are  concerned,  the 
notice  of  hearing  upon  the  resolution  had  effected  its  pur- 
pose, and  justice  requires  that  they  be  estopped,  when  the 
work  is  done  and  their  streets  improved,  to  set  up  a  claim 
that  the  improvement  was  wholly  unauthorized.     We  hold 

therefore   that  the   jurisdictional   objection   will  not   avail 
Vol.  157  I  a.— 34. 
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thofle  who  in  effect  became  parties  by  uniting  in  the  original 
proceeding,  or  later  came  volnntarily  into  it  pending  the 
execution  of  the  work  and  sought  to  compel  the  due  per- 
formance of  the  contract  according  to  its  terms.  The 
question  is  one  upon  which  there  is  fair  room  for  argument^ 
and  many  cases  can  be  cited  giving  more  or  less  support 
to  either  contention;  but  we  are  satisfied  that  the  rule  to 
which  we  adhere  is  a  just  one  contravening  no  sound  legal 
principle,  while  the  other  would  very  often  enable  property 
owners  to  obtain  the  benefit  of  extensive  and  valuable  street 
improvements  and  escape  contribution  to  the  expense  thus 
incurred. 

II.  Under  the  statute  in  force  when  this  improve- 
ment was  begun,  the  city  of  Des  Moines  had  by  ordinance 
provided  itself  with  a  board  of  public  works  as. provided  by 

Code  of   1897,   section   863  et  seq.     When 

3.  Sams:  board  •  <•     i  •  i         j 

of  public  an  improvement  of  this  nature  was  ordered 

works:  accept-  -^  .i.t 

ance  of  im-       fcy  the  couucil,  it  bccamo  the  duty  of  the 

provement  •'  '  ^  ^  ^ 

board  to  let  the  contract  for  its  construction. 
Code,  section  812.  It  was  further  authorized  to  superin- 
tend all  works  of  public  improvement  and  accept  work  done 
or  improvements  made  when  completed  according  to  con- 
tract and  perform  such  other  service  as  might  be  required 
by  ordinance  of  the  council.  But  where  a  preliminary  no- 
tice was  required,  all  proceedings  preliminary  to  and  in- 
cluding the  passage  of  the  resolution  or  ordinance  were  to 
be  taken  by  the  council  and  the  certificate  of  the  engineer 
that  work  had  been  done  or  material  furnished  were  to  be 
made  to  the  board  of  public  works  and  orders  for  payment 
drawn  and  signed  by  it.  Code,  section  870.  All  orders  and 
bills  subject  to  its  approval  were  to  be  indorsed  by  the  mem- 
bers of  the  board  or  their  reason  for  failing  to  do  so  stated 
in  writing  and  approved  by  the  council  before  payment 
made.  Code,  section  871.  Upon  the  abolition  of  the  board 
its  powers  and  duties  were  conferred  upon  the  city  council. 
Turning  now  to  the  record  in  this  case  to  find  just  what 
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part  of  the  duty  of  the  board  of  public  works  with  refer- 
ence to  the  improvement  in  controversy  had  been  performed 
when  it  ceased  to  exist,  we  think  it  must  be  said  that  the 
board's  authority  to  accept  the  work  of  the  contractor  was 
never  exercised.  While  Code,  section  871,  is  perhaps  open 
to  the.  implication  that  the  approval  of  a  claim  or  bill  by 
the  individual  or  independent  act  of  the  several  members 
in  indorsing  it  was  sufficient  authority  for  its  payment,  yet 
such  is  not  the  case  with  respect  to  the  acceptance  of  the 
work.  The  statute  does  not  charge  the  individual  members 
of  the  board  with  this  duty.  It  is  the  board  which  accepts 
the  work.  A  board  consisting  of  two  or  more  members  can 
discharge  any  duty  imposed  upon  it  as  such  only  by  action 
as  a  body,  and  this  implies  meeting,  consultation,  delibera- 
tion, and  agreement  of  all  or  a  majority  of  the  members.  » 
So  far  as  we  can  ascertain,  the  matter  was  never  the  sub- 
ject of  consideration  by  the  board,  and  certainly  the  board 
never  voted  or  agreed  that  the  work  was  done  according  to 
contract.  The  act  of  one  member  in  affixing  his  approval 
to  the  tentative  schedule  of  assessments  prepared  by  the 
engineer  and  the  refusal  of  the  other  member  to  give  his 
'is  certainly  very  far  from  being  such  an  acceptance  as  would 
bind  either  the  city  or  the  property  owners.  Nor  can  it  be 
said  that  the  approval  of  such  schedule  by  the  engineer  acts 
as  a  "casting  vote"  under  chapter  26,  Laws  of  the  32d 
General  Assembly,  for  a  tie  or  disagreement  calling  for 
such  casting  vote  can  only  exist  where  there  has  been  a 
meeting  of  the  board  and  the  inability  of  the  members  to 
agree  has  been  developed  by  a  vote  or  other  sufficient  decla- 
ration. 

But  even  if  we  could  say  that  the  board  did  "accept" 
the  work  and  approve  the  schedule,  we  are 

4.  Samk:  assess-  ^^  ' 

SSSr '  ^^it^     ^^*  prepared  to  hold  that  such   acceptance 

^tn^t^he     ^ovld  bar  the  property  owners  from  insisting 

heard.  before  the  council  that  the  proceedings  had 

been   irregulat,   or  that  the   contract   had   not  been   per- 
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formed  in  subetantial  compliance  with  its  tenns.  It  is  the 
clear  intent  of  the  statute  (indeed,  its  validity  woold  be 
open  to  serious  doubt  were  it  otherwise)  to  give  the  prop- 
erty owner  opportunity  somewhere  along  the  line  to  deny 
or  contest  the  due  performance  of  work  the  cost  of  which 
is  to  be  imposed  upon  him.  There  was  never  at  any  time 
any  provision  for  such  a  hearing  before  the  board  of  public 
works.  The  duty  of  the  board  was  fully  performed  when 
it  approved  the  work  and  made  its  schedule  of  proposed 
assessments  and  filed  the  same  with  the  city  council  It 
was  then  the  duty  of  the  latter  body  to  give  notice  and 
opportunity  for  objections  by  persons  conceiving  themselves 
aggrieved.    Code,  section  823. 

True,  the  nature  of  the  complaints  to  be  thus  consid- 
ered is  stated  in  somewhat  vague  and  general  terms  as 
being  "all  objections  thereto,  or  to  the  prior  proceedings, 
on  account  of  errors,  irregularities  or  inequalities;"  but 
we  think  it  must  be  held  to  include  the  right  to  object  that 
the  work  contracted  for  has  never  been  performed,  or  that 
it  has  been  performed  in  such  defective  manner  that  the 
property  ought  not  to  be  subjected  to  the  burden  of  paying 
for  it.  Now  in  this  case  the  parties  had  no  hearing  before 
the  board  of  public  works  upon  their  contention  that  the 
work  was  not  done  according  to  contract  and  the  improve- 
ment was  therefore  practically  worthless.  Indeed,  the  law 
provided  for  no  such  hearing  before  that  body.  Notwith- 
standing this  conceded  fact^  the  council,  after  notifying  the 
property  owners  to  present  their  complaints  for  hearing 
and  adjustment,  wholly  refused  to  entertain  their  objec- 
tions on  the  theory  that  in  order  to  do  so  it  would  have 
to  set  aside  the  action  of  former  city  officers  and  that  such 
was  beyond  its  authority.  In  this  we  think  the  council 
clearly  erred.  In  fhe  first  place,  as  we  have  already  sug- 
gested, there  is  no  sufficient  showing  that  the  board  of  pub- 
lic works  ever  did  act  in  the  matter,  and  in  the  next  place 
even  the  acceptance  of  the  work  by  the  board  would  still 
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leave  the  question  open  to  review  by  the  council  upon  the 
property  owners'  objections  to  the  validity  or  correctness  of 
the  assessments.  The  denial  of  such  hearing  operated  to 
deprive  the  objectors  of  a  substantial  right,  and  the  assess- 
ment following  such  action  can  not  be  upheld.  The  decree 
below  must  therefore  to  this  extent  be  affirmed.  In  our 
judgment,  however,  the  error  to  which  we  have  adverted 
ought  not  to  deprive  the  city  or  the  contractor  of  the  right 
to  contest  the  objections  filed  by  the  property  owners,  but 
full  justice  will  be  done  by  permitting  the  city  to  resume 
the  proceedings  at  the  point  where  the  error  was  committed 
and  pursue  them  to  completion  in  the  regular  course  pro- 
vided by  the  statute,  and  the  decree  will  therefore  be  so  far 
modified  as  to  provide  that  the  setting  aside  of  the  assess- 
ments shall  be  without  prejudice  to  the  right  of  the  council 
to  give  new  notice  of  a  day  on  which  the  objections  of  the 
property  owners  will  be  considered  and  passed  upon;  the 
proceedings  thenceforward  to  be  conducted  as  if  the  erron- 
eous ruling  and  assessments  had  never  been  made. 

III.  The  owners  of  one  or  two  of  the  lots  did  not 
petition  for  the  improvement,  and  no  conduct  on  their  part 
is  sho\vn  on  which  a  waiver  or  estoppel  can  be  predicated. 

Same-  invalid  ^®  ^^  thesc  lots  the  asscssmcnts  are  eiltirely 
rSwIiS^of'  ^^^^  ^^^  ^^^  merely  erroneous.  This  defect 
^^^'  is  chargeable  to  the  city  or  its  officers  and 

not  to  the  contractor,  and,  in  the  event  that  upon  further 
hearing  it  is  found  that  the  contract  has  been  substantially 
performed,  then,  so  far  as  the  cost  of  the  improvement 
would  otherwise  have  been  chargeable  upon  these  lots,  the 
contractor  will  be  entitled  to  judgment  against  the  city. 

IV.  Appellees  allege  that  the  claim  of  waiver  or 
estoppel   argued   by  the   appellants   is   unavailing  because 

there  is  no  pleading  raising  such  an  issue, 
estoppel:  We  think  otherwise.   This  controversy  was  in- 

itiated  before  the  city  council  and  comes  here 
by  successive  appeals.     Proceedings  of  this  nature  are  nee- 
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essarily  lacking  in  much  of  the  formality  observed  in  the 
framing,  of  issues  in  the  courts  of  record.  They  do  not 
contemplate  formal  pleadings.  The  issues  are  ascertained 
by  reference  to  the  record  of  the  council's  actions  and  to  the 
written  objections  filed  by  the  property  owners.  No  answer 
is  called  for,  no  demurrer  would  be  allowed,  and  we  see  no 
reasons  why  every  fact  tending  to  show  that  the  objections 
ought  not  to  be  sustained  is  not  admissible  in  evidence 
even  though  not  formally  pleaded. 

« 

Other  matters  have  been  argued,  but  for  the  most  part 
they  have  reference  to  the  kind  and  quality  of  the  work 
done  by  the  contractor,  an  issue  which  we  do  not  undertake 
to  consider. 

The  decree  below  will  be  modified  as  indicated  in  the 
second  paragraph  of  this  opinion,  and  as  thus  modified 
affirmed.  The  costs  of  the  appeal  in  the  district  court  will 
be  taxed  to  the  city  of  Des  Moines,  and  costs  in  this  appeal 
will  be  apportioned  one-half  to  the  appellants  and  one-half 
to  the  appellees. 

Modified  and  affirmed. 


State  of  Iowa,  Appellee,  v.  Andeew  H.  Sobenson, 

Appellant. 

Criminal  law:     burglary:    circumstantial  evidence.     Burglary  is 

1  provable  by  circumstantial  evidence;  and  while  the  mere  entry 
of  a  building  is  not  of  itself  proof  of  felonious  breaking,  it 
bears  upon  that  question:  Thus  where  the  evidence  showed  that 
defendant  was  wrongfully  in  the  building,  that  he  was  there  for 
the  purpose  of  committing  larceny  and  did  commit  larceny,  that 
the  windows  were  closed  'and  the  doors  locked,  and  that  there 
was  no  opening  through  which  he  could  have  entered  the  build- 
ing without  a  breaking,  refusal  to  direct  a  verdict  for  defendant 
on  the  ground  of  failure  to  prove  a  breaking  was  proper. 

Same.     Where  the  state  relied  on  circumstantial  evidence  to  estab- 

2  lish  the  breaking,  it  was  permissible  to  show  the  condition  of 
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the  doors  and  windows,  both  immediately  before  and  after  the  I 
alleged   burglary,    for   the   purpose    of    showing   that   defendant 
could  not  have  entered  through  them. 

Same.     The  testimony  of  a  witness  that  he  entered  the  burglarized 

3  building  immediately  after  the  arrest  of  defendant  as  he  was 
escaping  from  the  building,  by  pushing  in  one  of  the  doors,  ren- 
dered the  testimony  of  another  witness  to  a  like  experiment 
unobjectionable,  because  subseqently  made. 

Same:    evidence:    self-serving  statements.    Evidence  that  defend- 

4  ant  stated  prior  to  the  commission  of  the  crime  that  he  was  going 
to  the  burglarized  building  to  see  the  manager  was  inadmissible 
as  a  self-serving  declaration;  in  the  absence  of  any  circumstances 
rendering  the  same  pertinent. 

Same:    BxntcLARY:   what  constitutes  "breaking."    Where  the  door 

5  of  a  building  was  so  nearly  closed  that  the  accused  could  not 
enter  without  pushing  the  door  further  open,  the  wrongful  entry 
of  the  building  by  thus  pushing  the  door  is  burglary  within  the 
meaning  of  the  law. 
Evans  and  Weaver,  JJ.,  dissenting. 

Same:    flight:   knowledge  of  accusation:   instruction.    Flight  of 

6  an  accused  is  a  circumstance  indicative  of  guilt  only  where  he 
had  actual  knowledge  of  a  suspicion  or  accusation  against  him; 
simply  reason  to  know  of  such  suspicion  or  accusation  is  not 
sufficient.  The  error  of  the  instruction  in  this  instance,  however, 
is  technical  and  without  prejudice;  as  the  alleged  flight  was  so 
closely  connected  with  the  commission  of  the  alleged  offense 
as  to  render  it  admissible  in  evidence,  regardless  of  the  above  rule. 

Eyidence:    admission  :   discretion.    The  discretion  of  the  trial  court 

7  in  admitting  evidence  on  rebuttal  which  was  properly  a  part  of  the 
state's  main  case  will  rarely  be  interfered  with  on  appeal. 

Appeal  from  Folk  District  Court. — Hon.  Charles  S. 

Bradshaw,  Judge. 

Tuesday,  Novembeb  12,  1912. 

The  defendant  was  indicted  for  burglary.  He  entered 
a  plea  of  not  guilty.  A  trial  was  had  to  a  jury. '  A  verdict 
of  guilty  was  rendered,  and  judgment  entered  thereon.  De- 
fendant appeals. — Affirmed. 
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E.  C.  Mills  and  E.  D.  Perry,  for  appellant 

George  Cosson,  Attorney-General,  and  John  Fletcher, 
Assistant  Attorney-General,  for  the  State. 

Evans,  J. — The  defendant  was  charged  with  burglar- 
iously breaking  and  entering  a  certain  building  or  storehouse 
of  the  Maryland  Packing  Company,  wherein  goods  and  mer- 
chandise were  kept  for  sale  and  deposit,  with  the  felonious 
intent  then  and  there  to  commit  the  crime  of  larceny.  The 
alleged  crime  was  committed  about  10:30  p.  m.  on  Novem- 
ber 22,  1910.  The  storehouse  contained  a  large  amount 
of  dressed  poultry  which  were  in  course  of  preparation  for 
the  Thanksgiving  trade.  The  employees  of  the  packing 
company  were  at  work  in  the  building  until  about  10  p.  m., 
and  left  at  that  time.  The  building  in  question  was  situ- 
ated at  the  northwest  corner  of  West  Second  street  and 
Court  avenue,  in  the  city  of  Des  Moines.  It  extended  north- 
ward on  the  west  side  of  Second  street  to  an  alley.  At 
the  north  end  of  this  building,  and  facing  east  and  opening 
on  the  sidewalk  on  West  Second  street,  was  a  large  sliding 
door  about  twelve  feet  by  twelve  feet  in  dimensions.  This 
sliding  door  was  hung  from,  and  rolled  upon,  an  iron  track 
on  the  inside  of  the  building.  When  closed,  the  door  fitted 
into  a  crevice  or  groove  at  the  north  end,  and  fastened  by 
means  of  a  hook,  which  attached  the  door  to  a  staple  in  the 
jamb  at  the  north  end.  At  the  south  end  of  the  door  on 
the  inside  attached  to  the  ceiling  and  running  thence  per- 
pendicular to  the  floor  was  a  large  four  by  four  post  This 
four  by  four  post  held  the  south  end  of  the  door  in  position, 
and  the  door  slid  between  the  wall  and  the  four  by  four 
post.  About  two  and  one-half  feet  from  the  floor  was  a 
two  by  four  firmly  attached  to  the  four  by  four  post,  and 
running  thence  parallel  to  the  wall  and  floor  southward 
along  the  inside  of  the  east  wall  of  the  building,  the  south 
end  of  which  two  by  four  was  fastened  to  a  partition  walL 
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In  opening  or  closing  this  door,  the  door  was  rolled  upon 
the  track  through  a  narrow  space,  bounded  on  the  east  by 
the  inside  of  the  east  wall  of  the  building,  and  on  the  west 
by  the  vertical  four  by  four  post,  and  the  horizontal  two 
by  four.  The  door  was  of  two  thicknesses  of  boards,  and 
was  three  inches  thick.  The  building  also  contained  an 
office  door  opening  on  the  same  street,  and  neur  the  south- 
east comer  of  the  building.  At  the  north  end  was  a  win- 
dow opening  on  the  alley.  On  the  east  side  there  were  two 
or  more  windows  opening  toward  the  street.  Within  the 
building  and  in  the  north  part  thereof  was  a  wire  partition 
or  coop  for  chickens.  There  were  also  a  considerable  num- 
ber of  dressed  turkeys  packed  in  barrels  and  covered.  A 
small  gaslight  about  "two-thirds  lit"  was  burning  in  this 
part  of  the  storehouse.  We  are  unable  to  learn  from  this 
record  whether  this  light  was  left  burning  by  the  employees 
of  the  packing  company,  or  whether  it  was  only  discovered 
in  connection  with  events  relating  to  the  defendant  which 
will  hereafter  appear.  One  Miller,  a  "merchant  police," 
observed  the  light  in  the  storehouse.  He  went  to  the  slid- 
ing door,  and  undertook  to  open  it,  but  found  that  it  was 
fastened  from  the  inside.  He  stepped  from  the  door  to  the 
alley,  four  or  five  feet  distant,  and  while  standing  there  the 
defendant  suddenly  opened  the  sliding  door  from  the  in- 
side, and  rushed  out.  Miller  ordered  him  to  "halt."  But 
the  defendant  ran  down  the  alley  with  Miller  in  pursuit. 
After  shooting  once  over  his  head.  Miller  accomplished  the 
arrest.  Some  dressed  turkeys  had  been  brought  by  the  de- 
fendant as  far  as  the  door,  and  were  left  there  when  the 
race  began.  The  manager  of  the  packing  company,  who 
with  the  other  employees  had  left  the  building  shortly  be- 
fore, came  to  the  building  upon  call  of  the  police.  Careful 
examination  was  thereupon  made  of  all  the  windows  and 
doors  of  the  building  in  order  to  ascertain  where  and  how 
the  defendant  had  entered.  No  visible  marks  were  discov- 
ered anywhere  from  which  such  fact  could  be  directly  ascer- 
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tained.  One  window  was  partly  open,  but  the  opening  was 
covered  with  a  wire  lattice  work  which  was  undisturbed. 
On  the  trial  the  theory  of  the  prosecution  was  that  the  de- 
fendant entered  in  some  way  through  the  sliding  door.  It 
was  shown  by  testimony  on  the  part  of  the  state  that  such 
sliding  door  was  fastened  on  the  inside  by  a  hook  and 
staple.  It  was  also  shown  that  on  the  night  of  the  arrest 
and  inmiediately  thereafter  it  was  discovered  that  the  bot- 
tom of  the  four  by  four  post  against  which  the  sliding  door 
rested  at  its  south  end  was  loose,  and  that  it  ^Viggled," 
that  because  of  that  it  was  possible  to  push  the  south  end 
of  the  sliding  door  in  to  such  an  extent  as  to  enable  a  person 
to  crowd  in  through  the  opening  thus  made.  Other  evi- 
dence in  the  case  will  be  noted  in  appropriate  connection 
in  the  later  discussion  of  the  various  features  of  the  case. 

I.     At  the  close  of  the  evidence,  the  defendant  moved 
for  a  directed  verdict  on  various  grounds.     The  substance 
of  them  all  was  that  there  was  not  sufficient  evidence  of  a 
1.  c«iMiwAi.LAw:    breaking  to  warrant  a  submission  to  the  jury. 
drcSnSintiai     ^^  ^  ^^^  argument  that,  because  the  state  is 
evidence.  unable  to  point  out  except  by  inference  and 

conjecture  the  place  where  and  the  manner  how  the  defend- 
ant entered  the  building,  there  is  a  total  failure  of  proof 
of  the  corpus  delicti.  It  must  be  conceded  that  the  mere 
entry  by  the  defendant  is  not  of  itself  proof  of  a  felonious 
breaking.  Nevertheless,  it  is  a  very  important  circumstance 
as  bearing  upon  that  question.  The  crime  of  burglary,  like 
any  other,  may  be  proved  by  circumstantial  evidence.  The 
circumstances  relied  upon  by  the  state  in  this  case  are  that 
the  defendant  was  wrongfully  in  the  building;  that  he  was 
there  for  the  purpose  of  committing  larceny  and  that  he 
did  commit  it;  that  all  the  windows  were  closed,  and  that 
both  doors  were  fastened  and  locked;  and  that  there  was 
no  opening  left  through  which  the  defendant  could  have 
entered  the  building.  If  these  circumstances  were  proven 
to  the  satisfaction  of  the  jury,  they  were  sufficient  to  war- 
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rant  deduction  therefrom  by  the  jury  that  the  entry  mu8t 
have  been  effected  by  a  breaking.  If  it  was  proved  that 
the  defendant  was  in  the  building  for  a  felonious  purpose, 
and  that  there  was  no  opening  through  which  he  could  have 
entered,  it  was  a  fair  inference  of  fact  that  he  must  have 
entered  by  breaking.  It  is  not  essential  in  a  legal  sense 
that  there  be  found  visible  marks  of  a  burglary  in  the  form 
of  broken  locks  or  broken  glass  or  uplifted  windows.  We 
find  nothing  contrary  to  this  view  in  any  of  the  many  au- 
thorities cited  by  appellant's  counsel  at  this  point.  Defend- 
ant's motion  to  direct  a  verdict  was  therefore  properly  over- 
ruled. 

II.  Objection  was  made  by  the  defendant  to  the  tes- 
timony of  certain  witnesses  descriptive  of  the  condition  of 
the  windows;  the  argument  being  that  there  is  no  evidence 

tending  to  show  that  the  defendant  entered 
"'  ^^^  through  any  of  the  windows.    The  very  pur-  - 

pose  of  the  evidence  was  to  show  that  the  condition  of  the 
windows  was  such  that  he  could  not  have  entered  through 
them.  The  case  of  the  state  resting  at  this  point  wholly 
upon  circumstantial  evidence,  it  was  clearly  proper  for  it  to 
show  the  condition  of  all  doors  and  windows  both  immedi- 
ately before  and  immediately  after  the  alleged  crime. 

III.  One  Vail  was  a  witness  for  the  state.  Ho  was 
the  manager  of  the  packing  company.  He,  as  well  as  Mil- 
ler, testified  to  the  discovery  of  the  loosened  condition  of 

the  four  by  four  post  at  its  lower  end  imme- 
^    *'  diately  following  the  alleged  burglary.     He 

also  testified  that  on  the  afternoon  or  evening  of  the  fol- 
lowing day  he  experimented  by  pushing  in  the  south  end 
of  the  sliding  door,  and  passing  through  the  opening  thus 
made.  Objection  was  made  to  this  evidence  on  the  ground 
that  it  was  too  remote  in  time,  and  that  there  was  no  show- 
ing that  the  conditions  remained  the  same  as  they  were  in 
the  preceding  night.  It  is  also  claimed  afiirmatively  that 
the  conditions  were  not  the  same  in  that  the  barrels  and 
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coops  were  piled  up  the  night  before  against  the  horizontal 
two  by  four.  It  appeared,  however,  from  the  testimony  of 
the  witness  Miller  that  this  same  experiment  was  made  the 
night  before,  immediately  after  the  arrest,  and  that  it  was 
so  made  by  Vajl.  There  is  a  conflict  between  the  evidence 
of  Miller  and  Vail  at  this  point,  in  that  Vail  testified  that 
it  was  in  the  evening  of  the  next  day  that  he  passed  through 
the  opening.  The  conflict  in  the  evidence  at  this  point  did 
not  render  the  testimony  of  either  witness  inadmissible.  It 
appearing  from  the  testimony  of  Miller  that  the  experiment 
was  made  immediately  after  the  arrest,  we  can  see  no  ob- 
jection to  further  testimony  that  it  was  made,  even  though 
it  contradicted  the  first  witness  as  to  the  time  it  was  made. 
The  testimony  of  Miller,  therefore,  furnishes  sufficient  rea- 
son for  the  admissibility  of  that  of  Vail,  and  we  need  not 
consider  the  question  whether  the  testimony  of  Vail  upon 
that  point  would  have  been  otherwise  objectionalble. 

IV.     The  defendant  offered  to  prove  by  the  witness 
De  Vinne  that  shortly  before  10  o'clock  the  defendant  told 
De  Vinne  that  he  was  going  down  to  the  warehouse  of  the 
g^^^.  Maryland  Packing  Company  to  see  Vail,  the 

seif-wrving  manager.  This  testimony  was  excluded  on 
sutcments.  ^j^^  objection  of  the  state  as  being  incompe- 
tent and  self-serving,  and  defendant  complains  of  such  rul- 
ing. We  think  the  ruling  was  proper.  Appellant  cites  to 
us  State  V.  Driscoll,  44  Iowa,  65.  In  that  case  statements 
made  by  the  defendant  were  introduced  in  evidence  against 
him  by  the  state.  In  this  case  the  defendant  offered  to 
prove  his  own  previous  statements  in  his  own  behalf.  A 
state  of  the  evidence  might  arise  in  a  given  case,  where  such 
evidence  could  properly  be  received  as  corroborative  evi- 
dence only.  It  is  not  offered  as  such  here.  The  defend- 
ant did  not  testify  to  any  circumstance  which  made 
such  a  statement  pertinent.  Neither  did  he  testify  that 
he  went  to  the  storehouse  for  such  purpose.  He  was 
not  a  witness  in  his  own  behalf.     The  only  purpose  of  the 
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offered  testimony,  therefore,  was  that  it  should  be  deemed 
as  independent  testimony  of  the  intent  of  the  defendant  at 
the  time  of  making  such  statement.  This  was  "shortly  be- 
fore 10  o'clock." 

If  it  had  been  admitted  for  that  purpose,  it  could  only 
prove  that  the  defendant  was  not  guilty  of  any  crime  or 
felonious  intent  up  to  that  point  of  time.  It  was  not 
claimed  by  the  state  that  he  was.  Even  if  he  had  come  to 
the  building,  with  the  intent  only  to  see  the  manager,  he 
was  none  the  less  guilty,  if,  after  discovering  the  absence 
of  the  manager,  he  then  formed  the  intent  to  break,  enter, 
and  steal.  There  was  no  error  in  this  ruling  of  the  trial 
court 

V.     The  defendant  asked  the  court  to  give  the  follow- 
ing instruction:     "The  burden  of  proof  is  upon  the  state 
to  prove  beyond  a  reasonable  doubt  that  on  the  night  in 
5.  Samb:  burg.       qucstiou  the  north  door  of  the  building  occu- 
constitutof        P^6^  ^y  t^6  Maryland  Packing  Company  was 
"breaking."       closcd.     Unlcss  you  find  beyond  a  reasonable 

doubt  that  at  the  time  the  defendant  attempted  to  enter 
said  building  said  north  door  was  closed,  your  verdict  will 
be  for  the  defendant."  This  instruction  was  refused.  The 
only  instruction  given  by  the  trial  court  covering  the  point 
was  instruction  No.  6,  as  follows:  "In  order  to  constitute 
the  crime  charged,  it  is  necessary  that  there  be  a  breaking 
and  entering  of  the  building.  You  are  instructed  that,  to 
constitute  such  breaking  and  entering,  it  is  not  necessary 
that  any  actual  injury  be  done  to  said  building.  An  actual 
breaking  may  be  by  lifting,  removing,  or  displacing  a  latch, 
or  turning  a  door  knob  in  a  door,  or  removing  any  part  or 
portion  of  said  building  which  is  an  obstruction  to  the  en- 
tering of  said  building."  There  was  some  evidence  intro- 
duced on  behalf  of  the  defendant  and  some  elicited  by  cross- 
examination  of  the  state's  witnesses  which  might  have 
caused  the  jury  to  entertain  a  reasonable  doubt  as  to  whether 
the  sliding  door  had  been  fully  closed  when  the  employees 
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left  that  night.  The  importance  of  this  evidence  was  em- 
phasized somewhat  by  the  fact  that  it  was  conceded  by  the 
witness  Vail,  who  was  acquainted  with  the  defendant,  that 
he  had  had  a  conversation  with  the  defendant  at  this  build- 
ing earlier  in  the  day  wherein  he  told  him  that  he  wanted  to 
see  him  before  he  (defendant)  left  town,  and  that  he  would 
be  at  work  at  this  plant  in  the  evening  until  ten  or  eleven 
o'clock.  Other  instructions  were  asked  by  the  defendant  to 
the  effect  that,  if  the  door  were  "partly  open,"  a  pushing 
of  the  same  further  open  could  not  constitute  a  breaking. 
These  were  refused. 

There  is  a  conflict  in  the  authorities  on  this  question. 
The  numerical  majority  of  the  cases  favor  the  contention 
of  the  defendant  to  the  effect,  that,  if  a  door  be  partly  open, 
it  is  not  a  "breaking"  to  push  the  same  further  open.  In- 
deed, the  older  cases  were  practically  unanimous  to  this 
effect.  Commonwealth  v.  Steward,  7  Dane,  Abr.  136; 
Commonwealth  v.  Stephenson,  8  Pick.  (Mass.)  354;  Com- 
monwealth V.  Strupney,  105  Mass.  688  (7  Am.  Kep.  556)  ; 
Rex  V.  Smith,  1  Moody  (Eng.)  178;  State  v.  Long,  5  Ohio 
Dec.  617;  Timmons  v.  State,  34  Ohio  St.  426  (32  Am. 
Rep.  376) ;  May  v.  State,  40  Fla.  426  (24  South.  498) ; 
Smith  V.  Commonwealth  (Ky.)  128  S.  W.  68  (27  L.  R. 
A.  (N.  S.)  1023).  See,  also,  cases  collated  in  6  Cyc.  174. 
In  the  later  cases  some  of  the  courts  have  repudiated  this 
rule  as  being  unreasonable  and  illogical.  The  first  of  these 
cases  appears  to  be  Murmutt  v.  State  (Tex.  Cr.  App.)  67  S. 
W.  508.  This  has  been  followed  by  Claiborne  v.  State,  113 
Tenn.  261  (83  S.  W.  352,  68  L.  R.  A.  859,  106  Am.  St. 
Rep.  833) ;  People  v.  White,  153  Mich.  617  (117  N.  W. 
161,  17  L.  R.  A.  (N.  S.)  1102,  15  Ann.  Gas.  927).  The 
majority  of  this  court  are  disposed  to  follow  the  lead  of 
the  last  cited  cases,  and  to  hold  that,  if  a  door  be  so  nearly 
closed  that  the  accused  could  not  enter  through  the  opening 
without  pushing  the  door  further  open,  then  such  pushing 
will  constitute  a  "breaking*'  within  the  meaning  of  the  law. 
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The  minority^  including  Justice  Weaver  and  the  writer 
hereof^  are  disposed  to  concede  the  force  of  logic  in  the 
majority  view.  In  view,  however,  of  the  great  weight  of 
previous  authority  to  the  contrary,  they  think  that  the 
present  holding  savors  somewhat  of  the  ex  post  facto.  'It 
has  always  been  in  the  power  of  the  Legislature  to  adopt 
a  definition  of  "breaking*'  in  accord  with  the  present  hold- 
ing, but  it  has  not  done  so.  In  section  4791  it  did  provide 
that  an  entry  without  breaking  should  be  punishable  where 
such  entry  was  in  the  nighttime,  and  the  building  a  dwell- 
ing house.  In  all  other  respects  the  definition  of  burglary  is 
left  to  judicial  decision.  In  view  of  the  uniform  judicial 
definition,  so  long  followed  by  the  courts  and  acquiesced  in 
by  legislatures,  it  is  the  minority  view  that  an  innovation 
ought  not  to  be  lightly  adopted.  On  the  other  hand  it  must 
be  said  that  no  previous  case  is  overruled  by  the  present 
holding,  and  that  some  of  the  previous  utterances  of  this 
court  are  somewhat  suggestive  of  the  direction  now  taken 
by  the  majority  holding.  State  v.  O^Brien,  81  Iowa,  93; 
State  V.  Coonors,  95  Iowa,  485. 

VI.  In  the  tenth  instruction  the  trial  court  dealt  with 
the  attempted  escape  of  the  defendant  from  the  "merchant 
police"  at  the  time  of  his  escape.     The  instruction  advised 

6  Same-  flight-  ^^®  3^^  *^^^  ^^^^  wcre  justified  in  consider- 
■  ^tSS:"'  ing  such  flight  as  a  circunstance  pnma  facie 
instruction.  indicative  of  guilt,  if  the  "defendant  knew  or 
had  reason  to  Jcnow  that  the  person  from  whom  he  ran  was 
an  officer  of  the  law."  The  defendant  complains  particu- 
larly of  that  part  of  the  instruction  above  italicized. 
The  evident  intent  of  the  trial  court  was  to  state  the  rule 
which  has  heretofore  been  announced  in  some  of  our  pre- 
vious cases.  State  v.  Seymour,  94  Iowa,  699 ;  State  v.  Poe, 
123  Iowa,  118;  State  v.  Hetland,  141  Iowa,  524.  The 
statement  of  such  rule  has  usually  been  predicated  upon 
at  least  two  propositions:  (1)  That  the  defendant  knew 
that  he  was  accused  or  suspected  of  crime.     (2)   That  he 
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fled  to  avoid  arrest  therefor.  So  far  as  the  statement  of 
such  rule  is  concerned^  vre  think  that  actiud  knowledge  on 
the  part  of  the  defendant  of  the  suspicion  or  accusation 
against  him  is  essential  as  distinguished  from  mere  con- 
structive knowledge.  In  civil  cases  persons  are  often  held, 
as  a  matter  of  law,  to  know  that  which  they  "had  reason 
to  know;"  but  such  a  rule  has  little  application  in  a  crimi- 
nal case  where  the  guilty  mind  is  the  gist  of  the  offense. 
True  it  is  that,  if  the  facts  were  such  as  to  give  the  defend- 
ant "reason  to  know"  that  Miller  was  an  officer,  a  jury 
would  be  warranted  in  drawing  the  inference  of  actual 
knowledge.  But,  if  the  circumstances  were  not  such  that 
a  jury  could  find  actual  knowledge  therefrom,  then  it  was 
not  sufficient  simply  to  show  that  he  had  "reason  to  know." 
Defendant's  objection  to  this  qualification  is  therefore  well 
taken. 

The  error,  however,  is  wholly  technical,  and  without 
prejudice  under  the  undisputed  facts  in  the  case.  The 
alleged  flight  involved  here  was  so  closely  connected  in  point 
of  time  with  the  commission  of  the  alleged  offense  that  it 
was  clearly  admissible  in  evidence  regardless  of  the  appli- 
cation of  the  rule  to  which  we  have  referred.  In  other 
words,  it  was  not  necessary  for  the  state  to  bring  such  cir- 
cumstance within  the  rule  indicated  in  order  to  render  it 
admissible.  If  admissible^  it  had  some  tendency  indicative 
of  guilt.  The  weight  of  it  was  to  be  determined  by  the 
jury  like  that  of  any  other  circumstance  and  in  the  light  of 
all  the  evidence  in  the  case. 

Some  complaint  is  made  of  certain  evidence  which  was 
permitted  upon  rebuttal,  whereas  it  should  have  been  intro- 
duced as  a  part  of  the  main  case.  It  is 
admission:         Sufficient  to  say  that  the  discretion  of  the 

discretion.  ,  .  ^ 

trial  court  on  such  a  question  is  not  often 
interfered  with  here. 

Other  minor  questions  are  argued.  We  discover  no 
error  in  the  record. 

The  judgment  below  must  be — Affirmed. 
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State  of  Iowa  v.  James  O'Callaohan,  Appellant, 

Criminal  law:    evidence  of  accomplice:   corroboration.    The  unco^- 

1  roborated  testimony  of  a  confessed  accomplice  is  not  sufficient 
to  convict  one  of  a  crime;  and  the  corroborating  evidence  must 
connect  defendant  with  the  offense,  and  be  independent  of  the  mere 
showing  of  its  commission  or  the  circumstances  thereof.  It  is 
not  necessary,  however,  that  the  accomplice  be  corroborated  in 
every  material  fact;  it  is  sufficient  if  some  of  the  material  facts 
are  so  corroborated  that  the  jury  is  satisfied  with  their  truth, 
and  are  thus  induced  to  believe  that  his  entire  testimony  is  true, 
though  not  otherwise  corroborated.  The  accomplice  in  this  case 
is  corroborated  by  sufficient  evidence  to  connect  defendant  with 
the  offense  and  to  sustain  conviction. 

Same:     admission  of  evidence:    prejudice.     On  a  prosecution  for 

2  breaking  and  entering  in  which  defendant  testified  that  he  had 
no  talk  with  an  accomplice  about  meeting  any  person  prior  to 
the  burglary,  and  that  he  did  not  agree  to  meet  any  one  after- 
wards, and  that  the  accomplice  had  not  told  him  that  he  agreed 
to  meet  any  one  at  a  specified  place,  defendant  was  not  preju- 
diced by  refusal  to  permit  him  to  state  whether  he  had  arranged 
to  meet  the  other  parties  to  the  crime  at  any  particular  place, 
or  if  he  had  so  agreed  to  state  the  place. 

Same:     admission  op  evidence:    prejudice.    Where  a  confessed  ac- 

3  complice  testified  that  he  had  not  been  promised  immunity  be- 
cause of  his  attitude  in  the  matter,  but  that  he  hoped  to  get  off 
easier,  refusal  to  permit  his  cross-examination  as  to  whether  he 
had  ever  been  tried  on  the  charge  against  him,  or  had  pleaded 
guilty  or  not  guilty,  was  not  prejudicial  to  defendant. 

Same.     Refusal  to'  permit  the  cross-examination  of  an  accomplice 

4  as  to  the  business  of  his  wife  before  he  married  her,  and  con- 
cerning their  prior  relations,  was  proper. 

Same.     Where  the  defendant  was  permitted  to  deny  any  inference 

5  to  be  drawn  from  the  evidence  of  the  state  that  he  unlocked 
the  windows  of  the  building  burglarized  prior  to  the  burglary, 
he  was  not  prejudiced  by  a  refusal  to  permit  him  to  state  whether 
he  was  in  the  basement  of  the  building  where  the  window  was 
opened  and  who  was  with  him. 

Vol.  157  Ia,— 35. 
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Same:    evidence  of  good  character:   instruction.    Where  the  state 

6  relied  almost  wholly  upon  circumstantial  evidence,  an  instruction 
that  the  previous  good  character  of  defendant  could  be  con- 
sidered for  the  purpose  of  rebutting  the  presumption  of  guilt 
arising  from  such  testimony,  and  that  it  should  be  considered  in 
its  bearing  upon  the  whole  case,  regardless  of  the  conclusive 
or  inconclusive  character  of  the  testimony,  and  given  such  weight 
as  the  jury  thought  it  entitled  to,  was  proper,  and  not  subject  to 
the  objection  that  it  told  the  jury  it  could  only  be  considered  where 
circumstantial  evidence  was  relied  upon. 

Same:     flight  as  indicative  of  guilt:    instruction.     Where  the 

7  court  told  the  jury  that  if  they  found  the  crime  was  committed 
as  charged,  and  that  if  the  defendant  knew  or  had  reason  to 
know  that  the  persons  from  whom  he  ran,  if  he  did  run,  were 
officers,  and  that  if  he  ran  away  from  them  or  attempted  to 
escape  arrest,  then  they  could  consider  such  flight  as  a  circum- 
stance prima  facie  indicative  of  guilt,  to  be  considered  with  all 
the  evidence  in  determining  the  guilt  or  innocence  of  defendant, 
was  not  erroneous  as  charging  that  flight  is  prima  facie  indica- 
tive of  guilt. 

Same:     burglary:    evidence:    sufficiency.     The  evidence   in   this 

8  case  is  held  to  justify  conviction  for  aiding  and  abetting  the  com- 
mission of  the  crime  of  burglary. 

Appeal  from  PoTJc  District   Court, — ^Hon.   Chab.   S. 

Bradshaw,  Judge. 

Tuesday,  November  12,  1912. 

Defendant,  with  three  others,  was  indicted  for  the 
crime  of  breaking  and  entering  the  Polk  county  courthouse. 
He  was  separately  tried,  found  guilty  of  the  offense  charged, 
and  sentenced  to  the  penitentiary  for  the  term  of  ten  years. 
From  the  judgment  imposed,  he  appeals. — Affirmed. 

Sullivan  &  Sullivan  and  Parsons  &  Mills,  for  appel- 
lant. 

Oeorge  Cosson,  Attorney-General,  and  John  Fletcher, 

Assistant  Attorney-General,  for  the  State, 
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Deemeb,  J. — Some  time  after  midnight  of  March  31, 

1911,  two  men,  known  as  Tom  Hatch  and  Peter  Juhl,  who 

were   jointly   indicted   with   defendant,    entered   the    Polk 

I.  Ckiminallaw:    county  courthouse  through  a  basement  win- 

JJcompHcef       ^ow,  wcnt  into  the  office  of  the  county  treas- 

corroboration.     ^j-gj.^  ^nd,  finding  an  employee  there  asleep, 

they  turned  him  over  on  his  face,  tied  his  hands  behind  his 
back,  bound  his  feet  together,  and  left  him ;  one  of  the  men 
saying,  "You  need  not  be  alarmed,  we  are  going  to  have 
some  celebratihg,  probably  a  good  deal  of  noise,  and  if  you 
keep  still  you  will  not  be  hurt.  I  am  a  bad  man,  and  a 
man  of  my  word."  The  two  then  went  into  the  main  room 
of  the  treasurer's  office  where  the  door  of  the  vault  was  lo- 
cated and  tried  to  blow  open  the  safe.  Their  efforts  were  un- 
successful, but  the  explosion  was  so  loud  that  they  thought 
il  advisable  to  leave  the  building,  which  they  did,  retiring 
throngk  tha  window  by  which  they  had  entered.  One  J.  A. 
Khodes  was  dfa»  indicted  with  the  defendant,  and  the  four 
men,  defendant,  Hatek^  Juhl,  and  Rhodes,  were  discovered 
by  some  policeman  near  wkat  is  known  as  Fourth  and 
Chestnut  streets  shortly  after  the  crime  was  committed,  who 
attempted  to  arrest  them.  Hatch  and  Juhl  escaped  and 
have  never  been  apprehended,  but  Rhodes  was  taken  into 
custody,  and  O'Callaghan  temporarily  escaped,  but  was  sub- 
sequently arrested.  The  claim  made  for  the  state  is  that 
all  were  engaged  in  committing  the  offense — Hatch  and 
Juhl  as  principals,  and  Rhodes  and  O'Callaghan  as  acces- 
sories— and  the  principal  question  in  the  case  is  the  suf- 
ficiency of  the  testimony  to  connect  O'Callaghan  with  the 
crime.  If  the  witness  Rhodes  is  to  be  believed,  there  can 
be  no  doubt  of  defendant's  guilt;  but  he  is  a  confessed  ac- 
complice, and  his  testimony  is  not  sufficient  unless  it  be 
corroborated  by  other  testimony  tending  to  connect  the  de- 
fendant with  the  commission  of  the  offen?e.  Such  corro- 
boration is  not  sufficient,  however,  if  it  merely  shows  the 
commission  of  the  offense   or  the  circumstances   thereof. 
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Code,  section  5489;  State  v.  Smith,  102  Iowa,  656.  But  it 
is  not  necessary  that  the  accomplice  be  corroborated  upon 
every  material  fact  to  which  he  testifies.  It  is  enough  if 
he  be  so  corroborated  on  some  of  the  material  facts  as  to 
satisfy  the  jury  that  he  spoke  the  truth  with  reference 
thereto,  and  thus  induced  the  belief  that  his  entire  testi- 
mony is  true,  although  not  otherwise  corroborated.  State 
V.  Feuerhaken,  96  Iowa,  299 ;  State  v.  Hall,  97  Iowa,  400 ; 
State  V.  Alien,  57  Iowa,  431;  State  v,  Hennessy,  55  Iowa, 
299. 

Defendant  had  been  employed  in  the  county  treasurer's 
office  for  about  a  month  just  preceding  the  burglary,  and 
Rhodes  testified  that  he  made  the  arrangements  with  O'Cal- 
laghan to  have  a  part  in  the  commission  of  the  crime  and 
brought  about  a  meeting  between  him  (defendant)  and 
Hatch  about  ten  days  prior  to  the  time  the  ofiFense  was  com- 
mitted. O'Callaghan  was  advised  by  Shodes  that  Hatch 
had  been  implicated  in  a  safe  blowing  at  Foster's  Opera 
House,  and  according  to  Rhodes  defendant  said  that  he 
knew  where  there  was  a  good  one,  and  that  "it  would  take 
three  overcoats  to  carry  it  away."  Rhodes  also  testified 
that  defendant  met  Hatch  on  Wednesday  or  Thursday  night 
before  the  burglary  at  the  corner  of  Fifth  and  Grand  ave- 
nues, where  they  talked  together  for  ten  or  fifteen  minutes. 
On  the  evening  just  preceding  the  burglary,  defendant  and 
Rhodes  were  together  in  the  vicinity  of  the  courthouse  and 
visited  a  number  of  saloons  where  they  drank  together. 
Later  they  went  to  the  federal  building,  which  is  just  east 
of  the  courthouse,  and  there  met  Hatch  and  Juhl.  Defend- 
ant said  that  he  would  go  over  to  the  courthouse  and  see  if 
the  window  was  right,  left  the  group  for  a  few  minutes,  and 
upon  his  return  said  that  it  was  all  right,  that  he  had  raised 
it  up  an  inch.  He  had  told  Rhodes  before  meeting  the 
other  parties  that  he  had  fixed  the  window  so  that  it  could 
be  opened  from  the  outside,  and  either  he  or  Rhodes  had 
communicated  this  information  to  the  other  parties.     Dis- 
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covering  a  light  in  the  treasurer's  office,  O'Callaghan  said 
to  his  companions  that  sometimes  some  of  the  employees 
nvorked  rather  late.  As  they  stood  there  the  light  went  out 
and  then  on  ^again,  and  defendant  and  Hatch  walked  around 
to  the  southwest  comer  of  the  building  to  see  if  there  were 
any  lights  in  the  south  or  west  part  of  the  structure,  and 
Juhl  and  Rhodes  went  to  the  northeast  corner  to  see  if  they 
could  discover  any  lights.  Having  made  their  observations, 
the  parties  all  returned  to  the  government  building.  The 
light  was  still  burning  in  the  treasurer's  office,  and  it  is 
claimed  that  defendant  went  into  a  hotel  just  north  of  the 
government  building  and  telephoned  to  the  treasurer's  office 
to  see  if  any  one  was'  there.  After  this  the  four  went  to 
the  southwest  comer  of  the  courthouse,  and  defendant  and 
Hatch  made  another  trip  around  the  building  for  the  pur- 
pose of  discovering  if  there  were  any  more  lights  or  other 
evidence  of  the  presence  of  persons  in  the  building.  After 
their  return  they  joined  their  companions,  and  about  this 
time  the  light  in  the  treasurer's  office  went  out.  At  O'Cal- 
laghan's  suggestion  Rhodes  then  went  to  a  point  north  and 
west  of  the  building  to  see  if  any  one  came  out  at  either 
the  north  or  west  door.  When  he  returned  he  foimd  the 
other  three  men  in  front  of  the  entrance  to  the  Union  Sta- 
tion south  of  the  courthouse.  Hatch  then  said  that  he  had 
seen  some  one  in  the  building,  and  O'Callaghan  remarked, 
"There  was  some  hoosier  by  the  name  of  Keller  who  some- 
times slept  there  and  that  he  would  probably  be  asleep  in 
a  few  minutes."  All  the  parties  then  went  to  the  east  end 
of  the  Union  Station,  and  there  defendant  and  Rhodes 
stayed  while  Hatch  and  Juhl  went  to  a  basement  window 
just  south  of  the  east  entrance  to  the  courthouse  which  they 
raised,  and  thus  gained  entrance  to  the  building.  Defend- 
ant and  Rhodes  watched  their  codefendants  until  they  dis- 
appeared into  the  building,  and,  after  some  parleying  as  to 
where  they  should  go,  it  was  finally  agreed  that  they  should 
go  to  a  nearby  poolroom,  which  they  did,  there  meeting 
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some  acquaintances  of  Rhodes,  and  the  four  there  had  a 
drink.  From  there  this  newly  formed 'party  went  hack  to 
the  Union  Depot,  and  were  there  informed  that  some  one 
had  hlowed  a  safe  in  the  courthouse.  Almost  immediately 
they  saw  Hatch  and  Juhl  coming  down  the  street  near  the 
depot;  one  of  them  carrying  a  suit  case.  Defendant  and 
his .  companion  then  turned  west  on  Cherry  street,  the  first 
street  west  of  the  courthouse,  and  went  west  to  Eighth, 
thence  north  to  Locust  or  Walnut  street,  and  thence  east 
again  to  the  Kirkwood  Pharmacy,  Floyd  Coon's  Drug 
Store,  and  the  Chicago  Grill,  respectively,  where  they  tried 
to  get  liquor.  From  the  place  last  named  they  went  up 
Fourth  street  to  its  junction  with  Chestnut,  at  which  place 
it  is  claimed  by  previous  arrangement  they  were  to  meet 
Hatch  and  Juhl.  At  any  rate,  they  here  met  the  last-named 
persons,  each  of  whom  then  had  a  suit  case,  and  discovered 
upon  inquiry  from  them  that  the  enterprise  had  been  un- 
successful.  The  four  remained  here  fifteen  or  twenty  min- 
utes, when  some  policemen  appeared.  Hatch  and  Juhl  im- 
mediately stepped  into  an  alley.  Here  some  shots  were 
exchanged  between  them  and  the  police.  O'Callaghan 
started  to  run  west  to  Fifth  street,  and,  reaching  that  street, 
he  turned  north  and  ran  in  that  direction.  Khodea  was 
taken  into  custody,  and  O'Callaghan  next  appeared  at  what 
was  known  as  Clark's  Hotel,  east  of  Third  street,  where  he 
slept  the  remainder  of  the  night.  At  that  time  he  was 
rooming  at  a  house  on  University  avenue,  but  he  did  not 
attempt  to  return  to  his  room. 

This  in  substance  is  the  testimony  of  Rhodes,  together 
with  some  of  the  undisputed  facts  disclosed  by  the  record. 
The  testimony  offered  in  support  of  Rhodes  corroborates 
him  with  reference  to  his  being  with  defendant  and  the 
other  parties  to  the  charge  at  every  point  save  as  to  tele- 
phoning the  treasurer's  office  from  the  hotel,  and  as  to 
defendant's  going  over  to  the  courthouse  to  see  about  the 
condition  of  the  window.     Defendant  was  a  witness  on  his 
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own  behalf^  and  he  does  not  deny  his  association  with  all  of 
these  men  and  his  meeting  with  them,  not  only  about  and 
near  the  courthouse  on  the  evening  in  question,  prior  to 
the  commission  of  the  offense,  but  also  at  the  places  named 
by  Rhodes  after  the  crime  was  committed.  Indeed,  he  ad- 
mits that  he  was  with  these  men  at  the  places  named.  He 
also  admits  that  he  had  a  conference  with  Hatch  at  the 
corner  of  Fifth  and  Grand  avenues  before  the  parties  met, 
on  the  evening  the  crime  was  committed,  at  the  government 
building.  These  facts  alone,  either  admitted  by  the  de- 
fendant or  proved  by  independent  testimony,  were  sufficient 
to  justify  a  finding  by  the  jury  that  Rhodes  told  the  truth 
and  that  defendant  in  fact  aided  and  abetted  the  commission 
of  the  offense. 

II.     Some  rulings  on  the  admission  and  rejection  of 

testimony  are  complained  of.     Rhodes  testified  that  it  was 

agreed  that  he  and  defendant  should  meet  Hatch  and  Juhl 

2  Same-  admis-     ^f^r  the  Crime  was  committed  on  Chestnut 

dcncel^pJejii-     Street.     Defendant,  as  a  witness  on  his  own 

behalf,  was  asked  as  to  whether  he  had  any 
agreement  to  meet  these  parties  in  front  of  the  Grant  club, 
or  to  meet  anybody  at  that  point,  or,  if  he  was  to  meet 
them,  where  the  place  was.  Objections  to  such  questions 
were  sustained,  and  of  this  complaint  is  made.  These  rul- 
ings could  not  be  sustained  save  for  the  fact  that  the  witness 
was  permitted  to  testify  directly  to  the  fact  that  he  had  no 
talk  with  Rhodes  prior  to  the  burglary  about  meeting  any 
one,  and  further  testified,  without  objection,  that  he  had  no 
agreement  to  meet  anybody  after  the  burglary  was  com- 
mitted, and  that  Rhodes  did  not  indicate  to  him  that  he  had 
an  agreement  to  meet  anybody  at  Fourth  and  Chestnut,  or 
on  Chestnut.    The  rulings  were  without  prejudice. 

On  cross-examination  Rhodes  was  asked  as  to  whether 
he  had  ever  been  tried  on  the  charge  against  him,  and  as 
to  whether  he  had  pleaded  guilty  or  not  guilty.  It  was 
sufficiently  shown  that  Rhodes  was  an  accomplice,  and  the 
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nature  of  his  plea,  or  whether  he  had  been  tried  or  not, 
Same-  ^^^  material  only  to  show  that,  because  of 

of"^de5ce:      ^^^    connection    with    ifhe    matter,    he    was 
prejudice.  imworthy   of  belief,   or   that,   by   reason   of 

testifying  against  defendant,  he  had  been  promised,  or  was 
expecting,  some  kind  of  immunity.  As  to  the  first  point 
Rhodes  admitted  his  guilt,  and  as  to  the  second  he  subse- 
quently testified  that  he  had  not  been  promised  any  immun- 
ity, but  that  he  hoped  to  get  off  easier  because  of  his  atti- 
tude in  the  matter.  This  was  all  that  defendant  was  en- 
titled to. 

Defendant  also  propounded  questions  to  Rhodes  about 
his  wife's  business  before  he  married  her,  and  as  to  their 
relations  before  that  time,  but  objections  thereto  were  sus- 
tained.    There  was  no  error  here.    We  must 
assume  that,  no  matter  what  the  facts,  the 
woman  reformed  upon  her  marriage  to  Rhodes.     A  part  of 
an  answer  given  by  defendant  to  a  question  propounded  to 
him  was  stricken  as  a  conclusion.     The  ruling  was  correct. 
The  following  record  discloses  the  next  objection:     "I 
was  not  down  in  the  basement  beneath  the  treasurer's  oflSoe 
March  31,  1911.     Q.  Were  you  ever  down  in  that  place? 

A.  Yes,  sir.  Q.  At  any  time  and  with  whom  ? 
(Objected  to  as  incompetent,  irrelevant,  and 
immaterial,  leading  and  su^estive.  Objection  sustained, 
and  defendant  excepts.)  Q.  Will  you  now  state  to  the  jury 
whether  or  not,  in  the  afternoon  or  on  the  day  of  March 
31,  1911,  you  unlocked  any  of  the  windows  in  the  base- 
ment of  the  treasurer's  oiRce  in  the  Polk  county  courthouse  ? 
A.  I  did  not.  I  never  told  Rhodes  that  I  had  unlocked 
any  windows  or  would  unlock  any  windows.  I  never  told 
Rhodes  whether  myself  or  the  little  fellows  were  down  to 
see  whether  the  windows  were  unlocked.  Q.  Were  they 
down  there  at  all  ?  A.  I  did  not  know  them.  I  never  told 
Rhodes  they  were  down  there.  I  had  no  knowledge  on  the 
night  or  evening  of  March  31,  1911,  or  at  any  time  prior 


Dec.  1912]  State  v.  O'Callaghan.  553 

thereto,  that  there  was  a  contemplation  of  robbing  or  break- 
ing into  the  courthouse  of  Polk  county/'  We  see  no  error 
here  of  which  defendant  may  complain.  He  was  permitted 
to  deny  any  inference  that  a  jury  might  draw  from  the 
testimony  introduced  by  the  state.  So  much  for  the  rulings 
on  testimony. 

III.  Defendant  introduced  testimony  in  support  of 
his  good  character,  and  the  trial  court  gave  the  following 
instruction  with  reference  thereto:  "(15)  The  defendant 
6.  Same:  evi-  ^^  introduced  testimony  tending  to  show  his 
?S??rt/rf^*^  previous  good  character  as  to  the  trait  in- 
instnictiok.  ^^j^g^  jj^  ^j^^  ^g^^g^  charged  in  the  indict- 
ment. It  is  competent  for  a  person,  accused  of  a  crime,  to 
prove,  as  fi,  circumstance  in  his  defense,  that  his  previous 
character,  as  to  the  trait  involved  in  the  offense  charged, 
was  good.  Previous  good  character  is  not,  of  itself,  a  de- 
fense, but  it  is  a  circumstance  to  be  considered  by  the  jury 
in  connection  Vi^ith  all  the  other  evidence  in  determining 
the  guilt  or  innocence  of  the  accused.  It  is  a  circumstance 
which  may  be  shown  for  the  purpose  of  rebutting  the  pre- 
sumption of  guilt  arising  from  circumstantial  evidence.  It 
may  be  considered  as  tending  to  show  that  a  man  of  such 
character  would  not  be  likely  to  commit  the  crime  charged. 
It  should  be  given  consideration  irrespective  of  whether 
other  evidence  is  conclusive  or  inconclusive,  and  it  is  for 
the  jury  to  determine,  under  all  the  facts  and  circumstances 
in  the  case,  what  weight  should  be  given  to  such  evidence.'' 
The  sentence  which  we  have  italicized  is  complained  of.  It 
will  be  noticed  that  the  instruction  does  not  say  that  good 
character  can  be  considered  only  where  circumstantial  evi- 
dence is  relied  upon.  If  it  did,  it  would  be  wrong.  As  the 
case  was  bottomed  almost  wholly  on  circumstantial  evidence, 
the  trial  court  properly  instructed  that  good  character  could 
Kb  shown  for  the  purpose  of  rebutting  the  presumption  of 
guilt  arising  from  such  testimony.  But  it  also  instructed 
that  it  should  be  considered  in  its  bearing  upon  the  whole 
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case,  notwithstanding  the  conclusive  or  inconclusive  char- 
acter of  the  testimony,  and  given  such  weight  as  the  jury 
thought  it  was  entitled  to.  There  was  no  error  here.  State 
V.  Krug,  136  Iowa,  231. 

IV.  This  instruction  was  given  upon  the  matter  of 
flight  or  effort  to  escape:  "(14)  Evidence  has  been  intro- 
duced tending  to  show  an  attempt,  on  the  part  of  the  de- 
7.  Samb:  flight       fendant,  to  escape  from  the  officers  of  the 

of  ftfiitt'*^*  ^^w.  If  you  find  from  the  evidence,  beyond  a 
instruction.  reasonable  .  doubt,  that  the  offense  of  break- 
ing and  entering  was  committed,  at  the  time  and  place  sub- 
stantially as  charged  in  the  indictment,  and  further  that 
the  defendant  knew,  or  had  reasons  to  know,  that  the  per- 
sons from  whom  he  ran,  if  he  did  so  run,  were  officers  of 
the  law,  and  further  that  the  defendant  ran  away  from  or 
attempted  to  escape  arrest,  then  you  are  justified  in  con- 
sidering such  flight  as  a  curcumstance  which,  prima  facie, 
is  indicative  of  guilt,  to  be  considered  by  you  in  connection 
with  all  the  evidence,  to  aid  you  in  determining  the  guilt 
or  innocence  of  the  accused.  If,  upon  all  the  evidence,  you 
entertain  a  reasonable  doubt  of  defendant's  guilt,  you  should 
acquit  him."  This  is  challenged  because  of  the  use  of  the 
words,  "which  prima  facie  is  indicative  of  guilt;"  and 
State  V.  Poe,  123  Iowa,  118,  is  relied  upon.  The  instruc- 
tion there  considered  is  not  like  the  one  here  given.  The 
case  is  ruled  by:  State  v.  Richards,  126  Iowa,  497;  State 
V.  Kimee,  152  Iowa,  240 ;  State  v.  Seymour,,  94  Iowa,  699. 
The  authorities  last  cited  sustain  the  instruction  given.  The 
instruction  upon  the  necessity  of  testimony  corroborating 
Rhodes  is  complained  of,  not  because  it  is  incorrect,  but 
because  it  did  not  go  farther  and  state  what  w6uld  be  cor- 
roborating testimony.  The  complaint  is  without  merit.  It 
is  sufficient  to  say  that  the  instructions  given  sufficiently 
covered  the  matter. 

V.  The  verdict  has  sufficient  support  in  the  testi- 
mony, and  a  jury  was  fully  warranted  in  finding  that  de- 
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eadant  aided  and  abetted  in  the  commission  of  theoffense. 

.  Sa«i-  -^^^    "^^^    "    much   stronger    than   Stale    v. 

^'I™«:  Arthur.  129  Iowa,  235.     Indeed,  it  ia  well 

■nfficiciKT.        j^  ^^|.g  jj^  (jjjg  coiinection  that  Arthur,  do- 

«ndant  in  that  case,  was  finally  convicted.     See  Slate  v. 

irihur,  135  Iowa,  48.    There  was  sufficient  proof  of  a  con- 

pirac;  to  make  the  acts  and  declarations  of  one  binding 

in  all. 

We  have  gone  over  the  record  with  great  care  and  dis- 

»ver  no  prejudicial  error. 

The  judgment  must  therefore  be,  and  it  is, — Affirmed. 


The  FmsT  Kational  Bane  of  Red  Oak,  Iowa,  Appel- 
lant, V.  The  City  of  EHMETSBUEa,  Iowa. 

Municipal  corporationg;     public  impboveuent:    exexcise  of  powei. 

I  A  city  has  statutory  power  to  contract  for  a  public  improvement, 
and  in  doing  so  exercises  a  proprietary  or  guaii  private  power 
for  its  own  benefit  and  that  of  ihc  inhabitants,  as  distinguished 
from  its  legislative,  public  and  governmental  power ;  and  is  gov- 
erned by  the  same  rules  in  the  exercise  of  such  power  as  govern 
private  individuals  or  other  corporations. 

•ame:  liability  of  city:  Ultra  vires:  estoppel;  BATtncATtON.  A 
a  dty  having  power  to  contract  for  a  public  improvement,  irregu- 
larities in  the  exercise  of  that  power  will  not  relieve  it  from 
liability  for  benefits  actually  received  under  the  contract :  Nor 
can  it  escape  liability  on  a  plea  of  ultra  vires,  when  the  contract 
has  been  fully  performed  and  it  has  received  the  benefits,  but 
under  such  circumstances  it  is  estopped,  the  same  as  an  indi- 
vidual, from  retaining  the  benefits  and  at  the  same  time  denying 
liability.  Furthermore  under  the  evidence  in  this  case  there  was 
a  ratification  of  the  contracts  for  sewer  construction,  and  a  waiver 
of  the  right  to  object  thereto. 

lame;     accobd  and  satisfaction.     A  compromise,  accord  and  satis- 
3    faction  by  a  city  with  the  holder  of  assessment  certificates  issued 

under  a  public  improvement  contract  is  as  binding  upon  it  as 

though  a  private  individual. 

udgmenU:     fdrmeii  adjudication.     The  judgment  in  an  action  to 
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4  enjoin  the  enforcement  of  special  assessments,  in  which  the  city 
joined  with  the  contractor  and  certificate  holders  as  a  party 
defendant,  that  the  cost  of  the  improvement  could  not  be  taxed 
against  the  plaintiff  in  that  case  and  enjoinmg  a  further  levy, 
but  not  determining  any* question  between  the  city  and  its  co- 
defendants,  was  not  an  adjudication  of  the  right  of  the  assignees 
of  the  holders  of  the  certificates  to  enforce  the  same  in  a  sub- 
sequent action. 

Appeal  from  Palo  Alto  District  Court. — Hon.  D.  F.  Coyle, 

Judge. 

Thubsday,  Novembeb  14,  1912. 

The  facts  are  stated  in  the  opinion. 

Reversed  and  remanded. 

Carr,  Carr  &  Evans  and  0.  M.  Brock^tt,  and  John 
Menzies,  for  appellant. 

E.  A.  and  W.  H.  Morling,  for  appellee. 

Sheewin,  J. — This  is  a  suit  at  law  to  recover  the 
amount  of  the  unpaid  balance  due  on  municipal  contracts 
for  the .  construction  of  sewers,  represented  by  special  as- 
sessment certificates  for  redemption,  and  for  the  payment 
of  which  defendant  negligently  failed  to  make  provision. 
The  petition,  as  summarized  by  counsel  for  appellant,  al- 
leges as  follows: 

The  issuance  by  defendant  of  the  certificates  to  the 
contractors  as  pretended  payment  of  and  compliance  with 
the  contracts  therefor. 

That  the  special  assessment  to  create  a  fund  for  the 
payment  of  such  of  them  as  were  involved  in  the  suit  had 
been  vacated,  and  further  levy  therefor  enjoined  in  Ben- 
nett et  aL  V.  Emmetsburg. 

That  plaintiff  is  the  pr^ent  owner  and  holder  of  all 
said  unpaid  certificates,  and  of  all  rights  of  the  contractors 
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to  any  remedy  for  collection  of  the  amount  thereof,  with 
interest. 

That  B.  O.  Hanger  had  become  liable  to  the  plaintiff 
as  surety  for  the  contractors  prior  to  September  30,  1904, 
for  a  large  sum  of  money  advanced  to  enable  them  to  con- 
struct the  sewers  contracted  for,  and  the  certificates  to  be 
issued  therefor,  and  all  rights  of  the  contractors  were  also 
pledged  as  security  therefor,  both  to  him  and  plaintiff,  and 
plaintiff's  assignor.  Century  Savings  Bank. 

That  while  so  liable,  and  while  a  controversy  was 
pending  between  said  contractors  and  the  defendant  as  to 
whether  said  sewer  construction  had  been  performed  and 
completed  in  accordance  with  the  contracts  therefor,  and 
under  threats  then  made  by  the  defendant  to  proceed  against 
said  contractors  to  enforce  its  remedies  for  such  alleged 
breach,  and  on  said  30th  day  of  September,  said  Hanger, 
acting  for  himself  and  said  contractors,  entered  into  a 
compromise  contract  in  writing  set  out  in  the  petition,  in 
which,  in  consideration  of  certain  repairs  and  changes  he 
had  made  under  such  demand,  and  of  the  further  deposit 
by  him  of  $688  to  be  paid  to  defendant  upon  its  delivery 
of  the  special  assessment  certificates  and  otherwise  per- 
forming its  covenants  in  the  sewer  contracts,  all  controversy 
was  fully  settled. 

That  thereafter  a  dispute  arose  as  to  the  right  of  the 
defendant  to  take  down  said  deposit,  because  of  its  failure 
to  levy  the  special  assessment  and  issue  the  certificates  with- 
in the  time  stipulated  in  said  compromise  agreement. 

That  at  the  September  term,  1908,  of  said  court,  the 
Valley  National  Bank,  holding  the  rights  of  said  Hanger 
to  said  deposit  by  assignment  set  out,  brought  suit  therefor 
against  this  defendant,  and  against  the  depositary,  the 
Farmers'  Savings  Bank  of  Erametsburg. 

That  the  defendant  answered  therein  that  it  had  fully 
performed  said  compromise  agreement,  having  therein  made 
said  sewer  construction  comply  in  all  respects  with  the 
requirements  of  the  plans  and  specifications,  and  had  on 
account  thereof  become  liable  on  all  its  covenants  in  the 
sewer  contracts,  and  had,  as  required  thereby,  made  the 
special  assessment  and  issued  the  certificates  in  all  respects 
as  in  said  contracts  agreed.  All  this,  it  declared  in  said 
answer,  had  been  done  in  reliance  upon  said  compromise 
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agreement,  and  pleaded  certain  alleged  facts  as  an  excuse 
for  failure  on  its  part  to  perform  said  compromise  agree- 
ment within  the  time  limited  therein,  and  denied  the  right 
of  plaintiff  to  complain  of  such  delay  because  of  alleged 
laches  of  Hanger. 

T^at  while  said  suit  was  pending,  and  on  or  about 
May  13,  1909,  the  V.alley  National  Bank,  plaintiff  herein, 
sold  and  assigned  its  chose  in  action  to  this  plaintiff  by  a 
written  instrument  set  out  in  the  petition,  which  was  con- 
curred in  by  B.'O.  Hanger  by  indorsement  thereon. 

That  on  or  about  August  17,  1909,  said  suit  was  com- 
promised by  the  terms  whereof  thd  defendant  received  $600 
of  paid  fund;  this  plaintiff  receiving  the  remainder  after 
paying  the  costs  of  the  suit. 

That  prior  to  September  20,  1904,  Hanger  had  ap- 
peared before  the  city  council  of  tha  iliifi  Mlairfj  aiii  Mitilifd 
them  fully  of  the  fact»  «#  the  relation  which  created  his 
interest  in  bftving  the  sewer  construction  made  satisfactory 
and  paid  for  by  the  defendant  as  agreed. 

That  on  or  about  the  19th  day  of  September,  1904, 
said  city  council  passed  a  resolution  detailing  what  it 
claimed  were  the  particular  respects  in  which  the  work 
differed  from  the  requirements  of  the  contracts,  and  di- 
rected notice  thereof  to  be  served  on  Hanger  and  on  the 
contractors,  including  demand  that  the  same  be  remedied 
within  ten  days  thereafter,  failing  which  the  defendant 
would  do  so  and  *  collect  the  cost  thereof  from  the  con- 
tractors. 

That  on  the  next  day  such  notice  was  issued  and  served 
accordingly.  Whereupon  Hanger,  for  himself  and  said, 
contractors,  within  said  ten  days  entered  upon  the  work  of 
making  the  changes  thus  demanded,  and,  after  having  in- 
curred something  over  $112  expense  therein,  substituted 
for  the  completion  thereof  said  compromise  agreement  of 
September  30th,  in  the  doing  of  all  which  he  and  the  con- 
tractors relied  upon  the  good  faith  of  the  defendant,  and 
believed  it  thereby  became  bound  to  pay  for  said  sewers 
in  accordance  with  the  contracts  therefor. 

That  the  sewer  certificates  all  recited  among  other 
things  that  'it  is  hereby  certified  and  recited  that  all  the 
acts,  conditions,  and  things  required  to  be  done  precedent 
to  and  in  the  issuing  of  this  certificate  have  been  donsi 
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happened,  and  performed  in  regular  and  due  form  aa  re- 
quired by  law.  And  the  city  of  Emmetsburg  hereby  trans- 
fers to  the  said  Shepherd  and  Hanrahan  or  assigns  all  right 
and  interest  of  the  said  city  of  Emmetsburg  in  the  assess- 
ment herein  described,  and  the  holder  hereof  is  authorized 
to  receive  and  collect  said  assessment  by  or  through  any  of 
the  methods  provided  by  law  for  its  collection  as  the  same 
matures/  • 

That  the  defendant  has  accepted  said  sewers,  pos- 
sesses, uses,  and  controls  the  same,  and  enjoys  all  the  bene- 
fits of  its  recognition  of  the  validity  of  the  contracts  under 
which  they  were  constructed. 

That  certain  persons  named  against  whose  property 
the  special  assessment  was  levied,  this  defendant,  the  county 
treasurer,  the  contractors,  engineer.  Hanger,  the  Century 
Savings  Bank,  and  assignors  of  plaintiff,  were  parties  to  the 
Bennett  case. 

That  plaintiff  and  its  several  assignors  in  extending 
the  credit  and  entering  into  the  several  transactions  recited, 
relied  upon  the  representations,  covenants,  and  conduct  of 
defendant  recited,  and  would  not  have  done  so  but  for  such 
reliance,  and  were,  at  the  times  thereof,  ignorant  of  the 
fact,  if  it  was  a  fact,  that  they  were  not  in  accord  with  the 
truth. 

That  this  defendant  had  answered  in  said  Bennett  case 
denying  generally  and  specifically  the  allegations  of  the 
petition  therein,  and  declared  the  facts  as  to  the  controversy 
with  the  contractors,  and  the  compromise  thereof  by  the 
transaction  of  September  30th,  and  the  performance  of  it 
with  knowledge  of  the  plaintiffs,  estopped  thepi  from  com- 
plaining; further,  that  they  had  waived  the  right,  either  by 
failure  to  object  to  the  assessment  upon  due  notice  of  pro- 
ceedings for,  or  by  failure  to  appeal  from,  adverse  findings 
of  the  council  on  such  abjections  as  were  then  made,  and 
because  plaintiffs  had  petitioned  for  the  sewers  and  they 
have  been  constructed  and  accepted  and  the  citizens  of  de- 
fendant were  then  using  the  same  and  enjoying  the  benefits 
thereof ;  that  they  were  concluded  by  the  action  of  the  coun- 
cil as  a  special  tribimal,  and  had  waived  their  right  of 
complaint  by  failure  to  pursue  such  remedy;  that  such 
right,  if  it  had  existed,  had  been  lost  by  laches  and  delay, 
and  because,  if  the  assessment  were  vacated,  *the  defend- 
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ant  would  be  in  danger  of  an  action  in  behalf  of  said  con- 
tractor to  recover  personal  judgment  against  this  defendant 
for  the  construction  of  the  said  sewer,  and  thereby  jeopar- 
dize and  imperil  the  interests  of  the  general  taxpayers  of 
the  defendant  and  those  who,  in  good  faith^  paid  their  said 
assessments.' 

That  in  the  trial  of  said  Bennett  case  in  the  district 
court,  and  afterward  in  the  appeal  thereof  to  the  Supreme 
Court,  the  defendant  had  united  with  this  plaintiffs  assign- 
ors in  controverting  the  contentions  of  the  plaintiffs  therein 
as  to  the*  invalidity  of  the  sewer  contracts,  the  special  as- 
sessment, and  the  certificates,  contending  therein,  among 
other  things,  that  the  success  of  the  plaintiffs  therein  would 
subject  the  defendant  to  the  liability  claimed  by  the  plain- 
tiff in  the  present  suit;  that  its  liability  had  become  fixed 
by  the  compromise  of  September  30th  if  not  otherwise; 
and  generally  cliaiming,  as  does  now  this  plaintiff,  that  de- 
fendant is  bound  by  its  covenants  in  said  contracts  in  view 
of  the  premises,  and  plaintiffs  therein  should  not  have  the 
relief  sought.  And  plaintiff  herein  averred  that  its  assign- 
ors relied  upon  such  conduct  by  the  defendant  and  was  led 
thereby  to  forego  other  remedy  if  any  they  had. 

That  defendant  had  refused,  since  the  entry  of  final 
decree  in  the  Bennett  case,  and  still  refuses,  to  take  any 
action  to  make  provision  for  payment  of  the  balance  due  on 
the  contracts. 

That  plaintiff's  assignor,  the  Century  Savings  Bank, 
had  extended  its  credit  in  part  upon  an  order  drawn  in  its 
favor  by  Shepherd  &  Hanrahan,  October  31,  1903,  on  the 
city  of  Emmetsburg,  and  accepted  by  the  latter  about 
November  18,  1903,  by  which  the  defendant  agreed  to  pay 
the  money  and  to  issue  the  certificates. provided  for  in  the 
sewer  contracts  to  said  bank.  That  therein  it  relied  on  the 
same  together  with  said  contracts,  as  creating  binding  obli- 
gations according  to  their  terms,  and  thereupon  made  the 
loan  to  the  contractors,  afterwards  assigned  to  plaintiff  as 
shown  by  ^Exhibit  H'  to  the  petition,  by  reason  of  which 
defendant  ratified  said  sewer  contracts,  waived  any  right 
to  dispute  the  validity  thereof,  and  estopped  itself  from 
doing  so. 

That  there  were  many  persons  and  parcels  of  property 
affected  by  said  special  assessment,  not,  however,  involved 
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in  said  Bennett  case,  and  that,  as  to  such,  nothing  therein 
had  and  done  was  an  adjudication. 

That  defendant  should  be  held  liable  for  the  balance 
due  on  the  contracts,  as  for  a  money  demand,  because  of 
the  making  of  the  contracts  and  the  failure  to  perform  them, 
because  it  is  estopped  to  deny  their  validity,  because  it 
boimd  itself  thereto  by  new  contracts  of  compromise,  ac- 
cord, and  satisfaction  as  charged,  because  it  is  bound  by  its 
action  in  the  Valley  National  Bank  case,  in  taking  the 
portion  of  the  deposit  there  in  suit  on  the  claims  made, 
based  upon  the  claimed  binding  effect  of  the  sewer  contracts 
on  which  the  compromise  contract  rested,  as  an  election  of 
remedies,  and  because  of  its  ratification  of  said  contracts 
and  waiver  of  claim  of  alleged  irregularities  or  illegality 
thereof. 

Different  exhibits  were  attached  to  the  petition,  which 
need  not  be  set  out  in  detail,  but  some  of  which  will  be 
hereinafter  again  referred  to.  The  answer  admitted  "that 
the  two  sewer  contracts  and  the  several  certificates  of  as- 
sessment as  set  out  in  the  petition  'were  executed  by  the 
persons  named  therein '  and  denied  the  other  averments." 
It  was  averred: 

That  the  sewer  contracts  were  invalid  because  the  of- 
ficers who  executed  the  same  had  obtained  no  authority  to 
execute  the  same,  and  such  invalidity  had  been  adjudicated 
in  the  Bennett  case.  That  defendant  had  not  undertaken 
in  said  contracts  *to  pay  for  said  sewer  in  any  other  or 
different  form  than  as  therein  specified  and  that  the  said 
Shepherd  &  Hanrahan,  who  were  the  plaintiff's  assignors, 
therein,  agreed  to  accept  said  certificates  of  assessment  in 
full  payment  of  the  balance  due  them  under  said  contracts.^ 
That  as  obligations  to  pay  from  general  revenues  the  con- 
tracts were  void,  'for  the  reason  that  the  same  exceeds  the 
amount  of  indebtedness  which  the  defendant  was  authorized 
by  law  to  incur.'  That  the  resolution  by  the  city  council 
required  by  section  810  of  the  Code  had  not  been  adopted 
before  making  said  contracts,  nor  did  the  record  of  its  pro- 
ceedings so  show,  and  no  sufficient  notice  of  the  passage 
of  such  resolution  had  been  given.     That  a  large  part  of 

the  certificates  in  question  had  been  issued  as  part  payment 
Vol.  157  I  a.— 36. 
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for  lateral  sewers  provided  for  in  the  contract  of  July  3, 
1903,  as  to  which  lateral  sewers  the  council  had  not  adopted 
a  resolution  as  required  by  said  section  810,  and  undertook 
to  give  the  numbers  of  such  certificates.  That  the  contract 
of  November  6th  was  for  two  lateral  sewers,  as  to  the  pro- 
ceedings for  which  there  was  the  same  defect. 

Count  8  is  a  plea  of  abatement  as  to  amount  of  cer- 
tain certificates  set  out,  paid  under  protest  to  the  county 
treasurer,  and  involved  in  suit  pending  against  him  by  this 
plaintiff  therefor. 

Count  9 :  That  the  officers  of  defendant  had  no  juris- 
diction to  enter  into  any  covenant  of  warranty  contained 
in  the  certificates. 

Count  10:  That  plaintiff's  assignors  had  knowledge 
of  all  the  alleged  defects  and  irregularities  in  the  proceed- 
ings of  the  council  affecting  said  contracts. 

The  cause  was  tried  to  the  court,  and  findings  of  fact 
adverse  to  the  plaintiff  were,  in  substance,  as  follows:  That 
the  yeas  and  nays  were  not  called  and  entered  of  record 
on  the  resolution  of  necessity  passed  for  the  main  sewer. 
That  no  resolution  of  necessity  was  passed,  or  notice  given, 
as  to  the  three  lateral  sewers  ordered  at  the  meeting  of 
Jime  15th.  The  notice  to  bidders  was  defective  as  stated 
in  the  opinion  in  Bennett  v.  City  of  Emmetsburg,  138 
Iowa,  67.  That  by  oversight  one  block  of  the  proposed  main 
sewer  was  omitted  from  the  description  in  the  notice  to 
bidders.  On  discovery  of  this,  the  council,  by  resolution, 
authorized  the  sewer  committee  to  have  the  contractors 
construct  this  block  at  the  same  price  as  the  rest  of  the 
"submains."  Notice  to  bidders  for  construction  of  addi- 
tional laterals  ordered  October  16,  1903,  was  defective  as 
shown  in  the  opinion  in  the  Bennett  case.  And  that  the 
construction  of  the  sewers  had  not  been  done  in  accordance 
with  the  contracts  at  the  time  Hanger  made  changes,  and 
at  the  time  of  the  compromise  contract  of  September  30tL 
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The  facts  found  in  the  plaintiff's  favor  are  as  fol- 
lowg : 

(1)  That  attempt  was  made  by  defendant  to  comply 
with  the  statutory  requirements  preliminary  to  the  execu- 
tion of  the  sewer  contracts,  and  afterward  to  perform  the 
contracts. 

(2)  The  execution  of  the  compromise  agreement  by 
Hanger  and  the  attempt  by  the  city  in  consideration  thereof 
to  complete  the  sewers  according  to  the  contracts. 

(3)  That  the  council  of  defendant  city  passed  the 
resolution  authorizing  the  execution  of  the  compromise 
agreement  of  September  30th,  and  accepting  the  sewers, 
recording  the  yea  and  nay  votes  thereon. 

(4)  That  said  council  on  July  23,  1904,  passed  the 
resolution  reciting  the  objections  made  to  the  sewers  and 
directing  notice  thereof,,  and  of  demand  on  the  contractors, 
*that  unless  they  appeared  upon  said  work'  with  all  neces- 
sary material  and  help  within  ten  days  from  date  of  service 
of  notice  on  them  and  began  the  work  of  completing  said 
sewer  •  .  .  making  said  sewer  in  gU  respects  fully 
comply  with  the  said  plans  and  specifications  on  the  present 
grade  as  now  laid,  and  push  the  work  to  completion  with 
all  reasonable  speed,  and  with  due  diligence,  said  city  of 
Emmetsburg  will  consider  said  contract  abandoned  by  said 
contractors,  and  will  enter  upon  said  work  and  complete  in 
all  respects  in  accordance  with  said  plans  and  specifica- 
tions and  said  contract  at  the  expense  of  said  Shepherd  & 
Hanrahan,  and  recover  the  costs  and  expense  of  the  work 
from  Shepherd  &  Hanrahan  or  from  those  who  are  respon- 
sible for  the  performance  of  the  contract.'  That  the  yeas 
and  nays  were  taken  on  this  resolution. 

(5)  That  such  notice  was  issued  as  directed  in  the 
resolution  and  served  on  Shepherd  &  Hanrahan  and  B.  O. 
Hanger. 

(6)  That  said  council  passed  the  resolution  accept- 
ing said  sewers  and  directing  the  issuance  of  the  special 
assessment  certificates  September  30,  1904. 

(7)  That  the  certificates  for  the  amount  of  which 
recovery  is  sought  in  this  action  were  issued  and  delivered 
in  pursuaiice  of  the  resolution. 

(8)  That  the  defendant  herein  filed  an  answer  in 
the  suit  of  the  Valley  National  Bank  for  the  money  de- 


664        FntST  Nat'l  Bank  v.  Emmetsbueg.     [157  Iowa 

posited  by  Hanger  under  the  compromise  contract  of  Sep- 
tember 30th  as  alleged  in  the  petition  herein. 

(9)  That  suit  was  compromised  as  alleged,  the  de- 
fendant therein  receiving  and  appropriating  $600  of  said 
sum. 

(10)  The  defendant  never  offered  to  place  the  parties 
affected  in  statu  quo,  or  to  surrender  any  benefit  received. 

(11)  The  city  attempted  to  perform  the  contracts 
on  its  part  as  alleged. 

(12)  The  defendant  never  undertook  in  its  corporate 
capacity  to  repudiate  or  rescind  the  contracts  with  Shepherd 
&  Hanrahan,  under  which  the  sewers  were  constructed. 

The  trial  court's  conclusions  of  law  may  be  thus  sum- 
marized : 

(1)  The  contracts  are  void  for  the  irregularities 
found  as  facts,  except  as  to  proceedings  since  June  15, 
1903,  as  to  which  latter  there  can  be  no  recovery,  because 
of  failure  to  show  separate  amount  thereof. 

(2)  That%there  is  no  liability  as  for  tort,  because 
there  was  no  duty  which  could  have  been  violated. 

(3)  The  facts  do  not  constitute  an  estoppel,  or  afford 
a  basis  upon  which  to  predicate  liability. 

There  was  a  judgment  for  the  defendant  on  the  merits, 
and  plaintiff  appeals.  There  is  no  real  controversy  over 
the  facts  stated  in  the  petition.  Many  of  them  are  ad- 
mitted in  the  answer,  and  those  not  admitted  were  proved. 
The  questions  for  our  determination  are  therefore  legal 
only,  and  these  we  will  discuss,  so  far  as  we  consider  dis- 
cussion necessary,  in  the  order  of  presentation  by  appel- 
lant's counsel. 

Appellant  contends  that  the  contracts  were  not  origin- 
ally void ;  that,  as  to  the  additional  laterals,  the  court  found 
that  a  resolution  of  necessity  was  adopted  October  15,  1903, 
and  notice  given  to  contractors,  inviting  bids,  and  there- 
after the  letting  of  the  contract  for  these  laterals  for 
$1,833.80;  that  as  to  the  main  sewer  it  was  found  that 
an  attempt  was  made  by  the  city  council  to  pass  a  resolu- 
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tion  of  necessity  June  15,  1903,  but  there  was  a  failure 
to  call  and  record  the  yeas  and  nays ;  that  at  the  same  meet- 
ing three  lateral  sewers  were  ordered  for  which  no  resolu- 
tion of  necessity  was  ever  passed,  or  notice  of  intention  to 
pass  one  given;  that  subsequently  notice ^ to  bidders  for  the 
coxistruction  of  such  main  and  lateral  sewers  was  published, 
but  was  defective  as  found  in  the  opinion  of  the  Bennett 
case,  supra;  and  that  the  contract  for  the  main  and  lateral 
sewers  first  ordered  was  let  to  Shepherd  &  Hanrahan  for 
the  gross  sum  of  $18,192.66.  And,  based  on  the  above 
facts,  appellant  says  that  the  preliminary  proceedings  by 
the  city  council  were  suflScient  to  confer  jurisdiction  to  exe- 
cute the  contract  under  the  special  assessment  statute.  Ap- 
pellant says  that  any  holding  to  the  contrary  in  Bennett  v. 
City  of  Emmetshurg,  supra,  has  been  overruled  in  later 
decisions  by  this  court,  and  that,  in  any  event,  the  decision 
in  the  Bennett  case  is  not  controlling  here.  Appellant  fur- 
ther contends  that  the  facts  create  an  estoppel  against  the 
right  of  the  city  to  dispute  the  validity  of  the  contract; 
that  they  were  not  ultra  vires,  but  were  within  the  powers 
granted  to.  the  city,  and  in  their  execution  the  city  was 
exercising  its  business  powers  as  distinguished  from  govern- 
mental power,  and  that  in  respect  to  its  business  power  a 
municipality  is  subject  to  the  same  application  of  the  doc- 
trine of  estoppel  as  /in  individual  or  corporation;  that  by 
reason  of  the  facts  the  city  conclusively  ratified  the  con- 
tracts for  sewer  construction,  and  waived  the  right  to  ob- 
ject thereto ;  that  the  facts  show  a  clear  case  of  compromise, 
accord,  and  satisfaction  as  binding  upon  the  city  as  would 
have  been  the  case  if  it  were  an  individual  or  private  cor- 
poration, and  appellant  also  says  there  was  an  election  of 
remedies  on  the  part  of  the  city,  which  now  concludes  it 

At  the  threshold  of  the  several  propositions  lies  the 
question  of  the  power  of  the  city  to  enter  into  contracts  of 
this  kind.  If  it  had  the  power  to  construct  sewers  and 
to  contract  therefor,  irregularities  in  the  exercise  of  such 
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power  will  not  in  this  case  relieve  the  city  from  liability* 

Had  the  city  such  power?     Section  695  of 
'  coKPOKATioMt:    thc    Codc    makes    cities    and    towns    bodies 

imblic  improve-  i         •  i 

Meat:  exercise    corporate,    and    givcs    them    general    power 

to  contract  and  be  contracted  with,  and  to 
sue  and  be  sued,  and  to  exercise  the  inherent  and  implied 
powers  of  such  corporations.  This  is  a  general  grant  of 
power,  and  our  attention  has  not  been  called  to,  nor  have 
we  been  able  to  find,  any  statute  with  reference  to  the  let- 
ting of  contracts  for  public  improvements  to  be  paid  for  by 
special  assessment  of  the  cost  thereof  to  property  benefited, 
which  in  terms  or  by  necessary  implication  limits  the  power 
conferred  in  the  general  grant  prior  to  the  enactment  of 
the  special  assessment  statute.  Sections  791,  794,  796,  810, 
817,  and  819  of  the  Code  give  cities  the  power  to  construct 
sewers  and  to  assess  the  cost  thereof  upon  the  property 
benefited,  or  to  pay  such  cost  from  a  sewer  district  or  from 
the  general  fund,  as  the  city  may  elect.  It  is  apparent, 
therefore,  that  cities  are  authorized  by  the  statute  itself  to. 
make  contracts  for  the  construction  of  sewers,  where  the 
cost  thereof  is  to  be  paid  from  a  general  fund  and  not 
from  special  assessments,  and  the  contracts  thus  authorized 
must,  we  think,  relate  to  the  business  powers  of  the  city  as 
distinguished  from  its  governmental  powers.  It  seems  to 
be  correcdy  held  generally  that  a  city  has  two  classes  of 
powers,  which  have  been  stated  as  follows: 

A  city  has  two  classes  of  power-7-the  one  legislative, 
public,  governmental,  in  the  exercise  of  which  it  is  the 
sovereignty  and  governs  its  people;  the  other,  proprietary, 
quasi  private,  conferred  upon  it,  not  for  the  purpose  of 
governing  its  people,  but  for  the  private  advantage  of  the 
inhabitants  of  the  city  and  of  the  city  itself  as  a  legal  per- 
sonality. In  the  exercise  of  the  powers  of  the  former  class, 
it  is  governed  by  the  rule  here  invoked.  In  their  exercise 
it  is  ruling  its  people,  and  is  bound  to  transmit  its  powers 
of  government  to  its  successive  sets  of  officers  unimpaired. 
But  in  the  exercise  of  the  powers  of  the  latter  class,  it  is 
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controlled  by  no  such  rule,  because  it  is  acting  and  contract- 
ing for  the  private  benefit  of  itself  and  inhabitants,  and  it 
may  exercise  the  business  powers  conferred  upon  it  in  the 
same  way,  and  in  their  exercise  it  is  to  be  governed  by  the 
same  rules  that  govern  a  private  individual  or  corporation, 

Illinois  Trust  &  Savings  Bank  v.  City  of  Arkansas, 
T«  Fed.  721  (22  C.  0,  A.  171,  34  L.  R.  A.  518) ;  Sovih- 
em  Bell  Telephone  Company  v.  City  of  Mobile  (C.  C.) 
162  Fed.  523 ;  City  of  Winona  v.  Botzet,  169  Fed.  322  (94 
C.  C.  A.  563,  23  L.  R.  A.  (N.  S.)  204).  The  dual  char- 
acter of  municipal  corporations  has  already  been  distinctly 
recognized  by  this  court,  and  we  have  in  effect,  at  least, 
directly  adopted  the  rule  stated  in  the  quotation  from  the 
Illinois  Sayings  Bank  case.  State  v.  Barker,  116  Iowa, 
96,  and  cases  there  cited.  But  the  last-cited  case  does  not 
stand  alone  among  our  decisions  as  a  recognition  of  the 
rule. 

In  Marion  Waterworks  Co.  v.  City  of  Marion,  121 
Iowa,  321,  the  action  was  to  recover  for  hydrant  rentals  in 
accordance  with  the  terms  of  a  contract,  which,  before 
2,  Same:  liability    being  fuUy  performed,  was  wholly  void,  be- 

of  city* 

uitfa  vires:       cause  the  qucstion  as  to  whether  or  not  it 

estoppel : 

ratification.  should  be  entered  into  was  not  submitted  to 
the  vote  of  the  people  as  required  by  law.  We  held  there, 
as  we  do  here,  that  the  city  had  the  power  to  make  the 
contract,  and  held  that,  having  such  power,  though  it  was 
defectively  exercised,  the  city  was  liable  for  benefits  re- 
ceived. 

And  in  many  other  cases  we  have  recognized  and  en- 
forced  the  rule  by  holding  that  corporations  of  this  kind 
can  not  escape  liability  on  a  plea  of  ultra  vires,  where  the 
contract  has  been  fully  performed,  and  the  defendant  cor- 
poration has  received  the  benefit  thereof.  Kagy  v.  Ind. 
Dist.,  117  Iowa,  694;  City  of  Ida  Orove  v.  Ida  Grove  Ar- 
mory Company,  146  Iowa,  690 ;  Thompson  v,  Lambert,  44 
Iowa,  248;  McPherson  v.  Foster,  43  Iowa,  48.     Whatever 
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may  have  been  the  rights  of  property  owners  who  were 
specially  assessed  for  this  improvement,  we  think  it  clear 
that  the  city  should  be  held  to  the  same  business  integrity 
that  the  law  requires  of  any  other  corporation,  or  of  an  in- 
dividual, and  that  the  rules  of  estoppel  and  waiver  should 
be  applied  to  their  business  dealings  as  completely  and  as 
effectively  as  to  other  business  transactions.  There  is,  in 
our  opinion,  no  legal  reason,  and  there  certainly  is  no  moral 
one,  whereby  a  municipal  corporation  should  be  permitted 
to  reap  the  benefit  of  a  fully  completed  contract  and  escape 
liability  therefor  under  the  plea  of  littra  vires,  where  the 
power  exists  to  contract,  but  the  same  has  been  exercised 
in  a  negligent  manner  and  even  so  irregularly  as  to  release 
noncontracting  parties  from  liability.  That  a  city  may  be 
estopped  under  such  circumstances  is  well  settled  by  our 
own  decisions.  See  cases  cited  above  and  Turner  v.  Cruzen, 
70  Iowa,  202;  Spencer  v.  Andrews,  82  Iowa,  14;  Duetz- 
mann  v.  Kuntze,  147  Iowa,  158;  Bellows  v.  DisL  Twp., 
70  Iowa,  320 ;  Scofield  &  Cavin  v.  Council  Bluffs,  68  Iowa, 
695. 

Under  the  facts  and  the  authorities  already  cited,  there 
was  a  complete  ratification  of  the  contracts  for  sewer  •con- 
struction, and  a  waiver  of  the  right  to  object  thereto. 

Furthermore,  it  is  conclusively  shown  that  there  was 
a  compromise  and  an  accord  and  satisfaction,  and  this  was 
as  binding  on  the  defendant  city  as  would  have  been  the 

case  had  plaintiff  been  dealing  with  a  private 

1    Samb*  

accord  and       Corporation  or  individuaL     Collins  v.  Welsh, 

Mtis  faction.  _, 

68  Iowa,  72;  Allen  v.  Cerro  Gordo  County, 
34  Iowa,  54;  Grimes  v.  Hamilton,  37  Iowa,  290;  MUls 
County  V.  B.  &  M.  R.  R.  Co.,  47  Iowa,  66.  The  city  hav- 
ing become  bound  by  the  sewer  contracts,  as  herein  indi- 
cated, the  plaintiff  was  entitled  to  judgment  for  the  unpaid 
balance  due  on  the  contracts  being  the  amount  of  the  unpaid 
and  unwaived  certificates  of  special  assessment  in  plain- 
tiff's hands.     Scofield  &  Cavin  r.  City  of  Council  Bluffs, 
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supra;  Ft.  Dodge  E.  L.  &  P.  Co.  v.  City  of  Ft.  Dodge,  115 
Iowa,  573. 

Appellee's  contention  that  there  was  an  adjudication 
in  the  Bennett  case  that  binds  the  plaintiff  in  this  case 
can  not  be  sustained.    No  question  between  the  city  and  its 

codefendants    was    raised    or   determined    in 
former   ^  that   case.      The   holding  there   was   simply 

adjudication.  • 

that  the  cost  of  the  sewer  could  not  be  taxed 
against  the  property  of  the  plaintiffs  in  that  case.  It  is 
doubtful  even  if  £juch  determination  would  be  an  adjudi- 
cation in  favor  of  other  property  owners  against  the  en- 
forcement of  the  special  assessments.  It  certainly  could 
not  be  conclusive  in  their  favor,  unless  the  facts  were  sub- 
stantially  alike,  and  even  then  it  has  been  held  that  a  judg- 
ment for  the  property  owner  against  the  validity  of  an  as- 
sessment is  not  in  rem,  and  therefore  not  conclusive  in  an- 
other action  against  the  city  in  which  the  validity  of  the 
same  assessment  roll  is  involved.  Trimmer  v.  City  of 
Rochester,  130  N.  Y.  401  (29  N.  E.  746) ;  Tifft  v.  City 
of  Buffalo,  164  N.  Y.  605  (58  N.  E.  1093).  As  we  have 
already  said,  the  fact  that  property  may  not  be  liable  to  a 
special  assessment  does' not  necessarily  determine  the  liabil- 
ity of  the  city  for  a  completed  and  retained  improvement. 
The  very  fact  that  the  property  is  not  so  liable  creates 
liability  on  the  part  of  the  city;  and,  if  the  city  is  estopped 
by  its  acts  to  plead  ultra  vires  as  to  an  executed  contract,  it 
is  clear  that  it  can  not  claim  that  a  judgment  in  favor  of 
the  property  owner  is  also  a  judgment  in  its  favor.  The 
authorities  relied  upon  by  the  appellee  do  not  announce  such 
a  doctrine  and  are  not  determinative  of  the  question.  Here, 
the  city  joined  with  the  other  defendants  in  the  Bennett 
case  in  resisting  the  plaintiff's  claim,  and  pleaded,  among 
other  things,  that  a  judgment  sustaining  Bennett's  claim 
would  render  it  liable;  hence  there  was  no  issue  between 
the  city  and  its  codefendants  in  that  case  that  adjudicated 
the  present  controversy. 


670  Stephens  v,  Boyd.  [157  Iowa 

Some  other  points  are  argued  by  both  the  appellant 
and  the  appellee,  but,  as  the  propositions  already  discussed 
reach  and  dispose  of  the  substantial  merits  of  the  case,  we 
need  go  no  further. 

For  the  reasons  pointed  out,  the  judgment  of  the  dis- 
trict court  is  reversed,  and  the  cause  is  remanded  for  a 
judgment  in  harmony  with  this  opinion* 

Reversed  and  Remanded. 


I 


R.  E.  Stephens,  Appellant,  v.  Lenora  V.  Boyd,  Appellee. 

Real  property:    easements:   common  stairway.    Where  the  owner 

1  of  adjoining  lots  constructs  buildings  thereon,  and  practically 
on  the  division  line  of  the  lots  builds  a  single  stairway  to  the 
second  story  for  the  accommodation  of  both  buildings,  which  was 
essential  to  both  and  constantly  used  by  the  occupants  of  the 
buildings  for  a  long  series  of  years,  a  conveyance  of  the  lots  to 
separate  grantees  carried  with  it  an  easement  or  the  right  of 
each  purchaser  to  use  the  common  stairway.  And  in  an  action 
for  the  enforcement  of  that  right  it  was  necessary  for  the  plain- 
tiff to  show  a  way  of  necessity. 

Same:    estoppel.    Although  plaintiff  may  have  'unadvisedly  admitted 

2  that  he  had  no  conveyance  of  the  adjoining  lots,  still  as  the 
admission  was  in  no  manner  acted  upon  by  defendant,  and  plain- 
tiff very  soon  thereafter  sought  legal  advice,  and  upon  learning 
his  rights  instituted  suit  to  restrain  defendant  from  removing 
the  stairway,  he  was  not  estopped  by  the  admission  to  claim  the 
right  to  use  the  easement;  nor  was  the  same  conclusive  against 
him  on  the  merits  of  the  case. 

Same:     former  adjudication.     Where  the  plaintiff  in  an  action  to 

3  enjoin  the  removal  of  a  common  stairway  was  not  a  party  to 
a  proceeding  to  sell  the  adjoining  lot  for  the  payment  of  the 
owner's  debts  after  his  death,  and  the  right  to  use  the  stairway 
was  not  involved  in  that  proceeding,  the  judgment  entered  therein 
was  not  an  adjudication  of  his  rights  in  the  easement 

Same:     conveyances:    title.    Where  testator's  daughter,  to  whom 

4  he  had  both  conveyed  and  devised  property,  the  title  not  to  vest 
'    until  the  death  of  testator,  conveyed  the  same  prior  to  his  death 

and  her  grantee  immediately  recorded  his  deed,  the  title  passed 
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to   her  grantee   by   virtue   of   her   deed   immediately   upon    the 
death  of  the  testator. 

Administrator's  sale:    good  faith  purchases.    The  purchaser  at  an 
5    administrator's  sale   for  the  payment  of  debts  takes  only  such 
title  as  the  deceased  had;  he  is  not  entitled  to  protection  as  a 
purchaser  in  good  faith. 

Appeal  from  Jackson  District  Court. — Hon.  L.  J.  Hoban, 

Judge. 

Thubsday,  Novsmbes  14,  1912. 

Suit  in  equity  to  enjoin  defendant  from  tearing  out 
a  stairway  which  is  used  in  common  for  adjoining  build- 
ings. The  trial  court  dismissed  the  petition^  and  plaintiff 
appeals. — Reversed  and  remanded. 

W.  C.  Gregory,  for  appellant. 

Keck  &  Keck  and  F.  D.  Kelsey,  for  appellees. 

Deemeb,  J. — Plaintiff  and  defendant  are  the  owneis 
of  adjoining  buildings  situated  on  lots  3  and  4,  in  block 
19,  in  the  city  of  Maquoketa,  Iowa.  These  are  inside  lots 
fronting  on  the  main  street  in  said  city,  and  there  is  no 
alley  to  the  rear  of  plaintiff's  lot  3.  The  two  lots  were 
originally  owned  and  improved  by  one  John  E.  Goodenow, 
now  deceased,  and  plaintiff  obtained  title  to  his  lot  through 
one  Mrs.  H.  0.  Tinker.  Mrs.  Tinjker  obtained  her  title 
from  her  father,  John  E.  Goodenow,  in  the  manner  herein- 
after stated.  Defendant  obtained  her  title  to  lot  4  through 
one  B.  D.  Ely;  the  latter  obtaining  his  title  in  virtue  of  a 
sale  of  the  property  by  the  executor  of  the  estate  of  John 
E.  Goodenow,  deceased,  for  the  purpose  of  paying  claims 
against  his  estate.  In  the  year  1857  Goodenow  erected  a 
brick  building  upon  lot  4,  and  on  the  inside  of  the  4iorth 
wall  of  the  building,  which  was  placed  approximately  upon 
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the  boundary  line  between  lots  3  and  4,  he  built  a  stairway 
something  like  two  feet  and  ten  inches  in  width,  running 
to  the  upper  story  of  the  building.  This  stairway  was  con- 
stantly in  use  from  that  time  down  until  the  commencement 
of  this  suit.  In  the  year  1873  Goodenow  erected  a  brick 
building  on  lot  3,  and,  in  order  to  obtain  access  to  the  sec- 
ond story  thereof,  he  so  planned  it  as  to  use  the  stairway 
which  had  been  erected  in  the  building  on  lot  4,  cutting 
a  hole  in  the  partition  wall  near  the  upper  landing  of  the 
stairway,  and  erecting  some  steps  leading  from  this  landing 
on  to  the  second  floor  of  the  building  on  lot  3.  During  the 
time  that  Goodenow  owned  the  two  lots,  this  stairway  was 
constantly  and  continuously  used  as  a  means  of  ingress  and 
egress  to  the  second  ivories  of  the  two  buildings.  A  tem- 
porary stairway  at  the  rear  of  the  buildings  was  constructed 
and  used  for  a  while,  but  this  was  torn  down  because  it 
was  thought  to  be  unsafe.  So  long  as  these  buildings  were 
owned  by  Goodenow,  no  question  arose,  of  course,  as  to  the 
ownership  of  this  stairway,  or  as  to  whether  or  not  it  was 
an  appurtenance  to  lot  3.  But,  when  he  parted  with  his 
title  to  the  separate  lots  and  the  ownership  became  several, 
the  question  of  ownership  and  the  nature  of  that  owner- 
ship became  vital.  As  already  stated,  plaintiff  became 
the  owner  of  the  lot  by  deed  from  Mrs.  BL  0.  Tinker. 
This  deed  was  one  of  bargain  and  sale,  without  cove- 
nants of  warranty,  and  was  executed  on  November 
12,  1909.  It  described  the  property  as  lot  3  in  block 
19,  but  in  the  habendum  clause  the  appurtenances  were 
covered  by  the  stereotyped  clause  usually  found  in  instru- 
ments of  that  character.  Plaintiff  immediately  went  into 
possession  under  this  deed,  and  continued  to  use  the  stair- 
way in  question  by  himself  or  tenants  without  objection  or 
protest  down  to  near  the  time  of  the  commencement  of  this 
suit  Mrs.  Tinker  obtained  her  title  either  by  the  will  of 
her  father,  John  E.  Goodenow,  or  through  a  deed  from 
him  bearing  date  November  16,  1901.     This  latter  deed 
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was  not  actually  delivered  to  the  grantee  until  some  time 
after  the  death  of  Goodenow,  which  occurred  on  September 
8,  1902.  This  deed  which  was  one  with  full  covenants  of 
warranty  was  deposited,  by  the  maker  with  his  will,  with 
some  attorneys  in  the  city  of  Maquoketa,  to  be  held  until 
the  death  of  Goodenow,  and  then  delivered  to  the  grantee 
therein  named.  As  a  matter  of  fact  the  deed  was  not  actu- 
ally delivered  until  some  time  in  the  year  1910,  when  it 
was  filed  for  record,  and  is  now  one  of  the  muniments  of 
title.  Goodenow's  will  makes  the  following  reference  to  this 
deed: 

2.  I  give  and  bequeath  to  my  beloved  daughter,  Mrs. 
H.  C.  Tinker,  living  in  Chicago,  UK,  the  following  premises 
situated  in  Jackson  Co.,  Iowa,  to  wit :  Lot  No.  3,  Blk.  19, 
in  the  city  of  Maquoketa,  Iowa,  according  to  Perrin's 
survey,  of  1873.     ... 

8.  I  have  made  and  executed  jointly  with  my  wife 
a  deed  to  the  property  given  to  my  last  named  children, 
signed  by  myself  and  my  wife,  which  deeds  are  to  be  left 
with  my  will  and  upon  our  death  as  aforesaid,  my  executor, 
D.  H.  Anderson,  named  shall  hand  to  each  of  the  persons 
therein  named,  a  deed  of  the  portion  of  property  I  intended 
for  them. 

Said  deed  I  executed  and  duly  acknowledged  on  the 
15th  day  of  November,  1901. 

After  the  death  of  Goodenow,  his  executor  made  ap- 
plication to  the  probate  court  for  authority  to  sell  lot  4  for 
the  purpose  of  paying  claims  against  the  estate,  and  Mrs. 
Tinker  was  made  a  party  to  that  application,  and  was 
properly  served  with  notice  thereof.  This  application  was 
made  some  time  in  the  year  1904,  and,  after  a  hearing  was 
granted  and  pursuant  thereto,  the  property  was  sold  to  B. 
D.  Ely,  and  a  deed  of  date  of  March  21  was  executed  and 
delivered  to  him.  This  deed  described  lot  4  by  metes  and 
bounds,  and  fixes  the  north  boundary  as  the  center  of  the 
brick  wall  between  the  two  buildings.  Mrs.  Tinker  made 
no  appearance  to  the  aoplication,  and  the  order  of  sale  was 
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made  upon  an  application  to  sell  lot  4  for  the  payment 
of  debts.  So  far,  there  is  no  dispute  over  the  facts^  and 
upon  the  record  so  made,  plaintiff  has  at  least  a  prima 
facie  case.  There  can  be  no  doubt  of  his  ownership  of  lot 
3,  and  whether  his  title  came  by  will  or  deed  is  largely 
immaterial,  except  as  it  bears  upon  the  question  of  former 
adjudication  of  the  matters  in  controversy  in  the  proceed- 
ings to  sell  lot  4  to  pay  debts. 

I.    When  Goodenow  severed  the  ownership  of  the  two 
lots,  and  conveyed  the  same  either  by  will  or  deed  to  dif- 
ferent individuals,  the  grantee  of^lot  3  took  his  property 
1.  Realfropsitt:   ^^^   ^^   easomcnt   in  lot   4  which   was   an 
common**'         appurtcmance  to  lot  3,  and  lot  4  became  bur- 
stoirway.  doucd    with    an   easement    in   favor   of    the 

owner  of  lot  3.  This  is  hornbook  law,  supported  by  the 
following,  among  other,  cases:  Marshall  Ice  Co.  v.  La 
Plant,  136  Iowa,  621;  Carrigg  v.  Bank,  136  Iowa,  261; 
Teachout  v.  Duffus,  141  Iowa,  466;  Keohuk  Co.  v.  Wets- 
man,  146  Iowa,  679.  And  this  easement  passed  with  the 
grant  of  lot  3.  Keokuk  Co.  v%  Weisman,  146  Iowa,  679. 
See,  also,  Baker  v.  Rice,  56  Ohio  St  463  (47  N.  E.  653) ; 
Boland  v.  St.  John's  School,  163  Mass.  229  (39  N.  E. 
1036) ;  Portman  v.  Topliff,  138  Iowa,  19. 

Appellee  relies,  however,  upon  three  propositions  in 
support  of  the  decree  of  the  trial  court:  First.  She  con- 
tends that  the  conveyance  of  lot  3  did  not  operate  to  trans- 
fer to  the  grantee  an  easement  in  lot  4,  for  the  reason  that 
the  stairway  was  not  essential  to  the  use  of  the  premises 
conveyed.  Second.  She  insists  and  offered  evidence  to 
prove  that  plaintiff  never  made  any  claim  to  an  easement 
in  lot  4,  but,  on  the  contrary,  distinctly  asserted  that  he 
made  no  claim  thereto,  and  that,  by  reason  of  these  facts, 
he  is  estopped  from  claiming  that  any  such  thing  exists. 
Third.  She  claims  that  the  matter  of  an  easement  in  lot 
4  was  adjudicated  adversely  to  plaintiff  in  the  proceedings 
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brought  by  the  administrator  to  sell  the  •  same  to  pay  the 
debts  of  the  deceased. 

As  to  the  first  proposition,  the  record  shows  that  the 
stairway  was  essential  to  the  convenient  use  and  enjoy- 
ment of  lot  3,  and  we  think  it  passed  by  the  conveyance 
to  Mrs.  Tinker,  and  through  her  to  the  plaintiff. 

However,  it  was  not  necessary,  we  think,  that  plaintiff 
show  a  way  of  necessity.  His  grantor  had  so  constructed 
and  used  the  two  buildings  as  to  create  an  easement  in 
favor  of  lot  3  as  soon  as  he  destroyed  the  unity  of  title 
by  the  conveyance  to  his  daughter.  Of  course,  if  there  was 
another  way  whereby  to  reach  the  second  story  of  the 
building  on  lot  3,  that  fact  might,  and  should,  be  taken  into 
consideration  in  determining  whether  or  not  the  stairway 
was  intended  as  a  common  entrance  to  the  two  buildings,  or 
was  simply  a  temporary  expedient,  subject  to  change  at  any 
time.  But  here  there  was  no  other  available  entrance  to 
the  second  story  from  any  street  or  alley,  and  it  is  clear 
to  our  minds  that  the  stairway  was  erected  to  furnish  that 
sort  of  entrance. 

II.  In  support  of  the  second  proposition,  defendant 
relies  upon  some  declarations  or  admissions  claimed  to  have 
been,  made  by  the  plaintiff  to  the  effect  that  he  made  no 
a,  Sams:  claim  to  the  Stairway.    We  are  satisfied  from 

estoppel.  ^YiQ  record  that  plaintiff,  who  was  not  versed 

in  the  law,  did  not  think  he  had  anything  more  than  a  per- 
missive right  to  use  the  stairway  until  he  consulted  with  a 
lawyer  just  before  the  bringing  of  this  suit  as  to  his  rights 
in  the  premises.  He  took  this  advice  because  of  a  threat 
then  made  by  defendant  to  tear  out  the  stairway,  and  found 
that  he  was  entitled  to  use  the  same.  On  the  same  day  that 
he  brought  the  suit  he  had  a  conversation  with  the  defend- 
ant, or  with  her  husband,  or  both,  in  which  he  admitted 
that  he  had  no  conveyance  to  lot  4,  and  doubtless  in  an 
effort  to  induce  defendant  not  to  tear  out  the  stairway 
sought  to  excuse  his  conduct  by  placing  the  responsibility 
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for  his  action  upon  his  tenant,  who  he  said  was  insisting 
upon  the  preservation  of  the  way.  .  But  assuming  for  the 
purposes  of  the  case  that  he  admitted  to  defendant  and  her 
husband  that  he  had  no  right  to  the  stairway,  as  they  claim 
he  did,  it  yet  appears  that  on  the  same  day  and  within  a 
few  hours  after  the  admission  was  made  and  before  de- 
fendant did  anything  on  the  strength  of  the  admission, 
plaintiff  commenced  this  suit  to  enjoin  the  tearing  out  of 
the  stairs.  Under  such  circumstances,  there  is  no  estoppel, 
for  defendant  did  nothing  on  the  strength  of  plaintiff's  ad- 
missions, and  has  in  no  manner  changed  her  position  since 
the  admissions  were  made.  Byer  v.  Healy,  84  Iowa,  1; 
Quest  V.  Opera  House,  74  Iowa,  467;  Yogt  v.  OrinneU, 
123  Iowa,  332. 

Plaintiff's  admissions  should  doubtless  be  considered 
upon  ihe  main  question  as  to  whether  or  not  there  was  an 
easement  in  lot  4,  but  they  are  not  conclusive  upon  him. 
In  considering  them  for  the  only  purpose  for  which  they 
may  legitimately  be  used,  we  must  also  take  into  account 
the  circumstances  under  which  they  were  made,  the  knowl- 
edge that  plaintiff  had  of  his  legal  rights  in  the  premises, 
and  all  the  other  facts  in  the  case.  The  law  upon  the  sub- 
ject of  easements  in  stairways  used  in  common  is  not  gen- 
erally imderstood  by  laymen,  and  the  profession  is  not 
agreed  upon  it.  Indeed,  in  this  very  case,  counsel,  after 
seeking  aid  from  the  books,  are  not  agreed,  and  it  is  not 
surprising  to  find  that  plaintiff  did  not  know  his  full 
rights  in  the  premises,  and  may  have  assumed  that  he  did 
not  own  any  rights  in  lot  4  because  of  his  unfamiliarity 
with  the  law  of  easements  and  appurtenances  to  real  estate. 
If  there  were  any  doubt  as  to  what  would  pass  by  the  con- 
veyance, and  plaintiff,  after  being  advised  as  to  his  rights, 
had  disclaimed  any  right  of  easement,  he  should  be  held  to 
his  disclaimer.  But  that  is  not  the  record  here,  and  he 
clearly  is  not  estopped. 

III.     Her  third  and  final  proposition  that  all  matters 
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were  adjudicated  in  the  proceedings  to  sell  the  real  estate 

3.  Same:  former     ^^  *^®  dcccascd  to  pay  dchts  is  without  merit, 
•djudiction.      Plaintiff  was  not  a  party  to  the  proceedings 

to  sell  lot  4.  He  was  in  possession  of  lot  3,  and  his  deed 
thereto  was  executed  November  15,  1901. 

This  was  before  the  death  of  Goodenow  it  is  true,  but 
by  that  deed  he  took  whatever  title  his  grantor  Mrs.  Tinker 
had,  and,  whatever  her  rights  in  the  premises,  these  passed 

4.  Same:  convey-    ^^  plaintiff  as  soou  as  shc  took  title  to  the 
ances:  title.       j^^      Tcstator  died  in  September  of  the  year 

1902,  and  upon  his  death,  if  not  before,  title  to  lot  3  passed 
to  his  daughter,  Mrs.  Tinker.  Lewis  v.  Cumuit,  130  Iowa, 
423.  The  will  itself  was  of  record,  and,  although  not  pro- 
bated for  some  time  after  testator's  death,  title,  even  if  it 
passed  through  the  will,  related  back  to  the  time  of  tes- 
tator's death.  As  Mrs.  Tinker  had  already  conveyed  what- 
ever interest  she  had  to  plaintiff,  he,  plaintiff,  immediately 
became  invested  with  Mrs.  Tinker's  title,  and  this  related 
back  to  the  time  of  testator's  death.  Plaintiff's  deed  was 
recorded,  as  we  understand  it,  shortly  after  it  was  made, 
but,  if  not,  title  passed  as  between  testator,  his  heirs,  and 
representatives  upon  testator's  death.  Plaintiff  was  not 
made  a  party  to  the  proceedings  to  sell  lot  4  for  the  pay- 
ment of  debts,  and  he  had  no  notice  thereof.  Notice  to  his 
grantor  who  had  parted  with  all  her  interest  in  lot  3  or 
the  easement  in  lot  4  was  not  binding  upon  him,  and  he  has 
not  until  this  case  was  brought  had  his  day  in  court.  This, 
it  seems  to  us,  is  a  sufficient  answer  to  the  defendant's  plea 
of  former  adjudication.  Aside  from  this,  however,  it  ap- 
pears that  the  application  made  by  the  executor  was  simply 
to  sell  lot  4  for  the  payment  of  debts,  and  there  is  no  show- 
ing that  any  question  of  easement  was  involved  in  that  pro- 
ceeding. It  is  doubtful  if  that  question  could  have  been 
considered  or  put  in  issue  in  the  proceedings  to  sell  the 
real  estate,   and   certainly   plaintiff's   rights   could   not  be 

foreclosed  in  an  action  to  which  he  was  not  a  party. 
Vol.  157  Ia.— 37, 
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A .  purchaser  at  an  executor's  or  administrator's  sale 

to  pay  debts  takes  nothing  more  than  the  title  held  by  the 

deceased.    He  is  not  entitled  to  protection  as  a  good  faith 

5.  admiwistia-       purchaser,  although  there  may  be  cases  where 

good  faith*        equity  will  give  him  some  relief,  and,  as  a 

purchaser.         ^^^  ^^  ^^^  ^^^  ^j^  upou  a  Warranty  either 

express  or  implied.  Summer  v.  Williams,  8  Mass.  162,  (5 
Am.  Dec.  83);  and  cases  cited  in  18  Cyc.  826  and  827. 
Even  were  this  not  so,  he  is  bound  to  take  notice  of  all 
those  things  which  would  charge  an  ordinary  purchaser. 
Here  plaintiff  was  in  the  possession  and  use  of  the  prop- 
erty, and  of  the  stairway,  and  this  in  itself  would  be  notice 
to  any  prospective  purchaser  of  his  rights.  There  was  no 
adjudication  binding  upon  plaintiff.  We  are  satisfied  from 
the  whole  record  that  plaintiff  is  entitled  to  the  relief  asked, 
and  that  the  trial  court  was  in  error  denying  it. 

The  decree  will,  therefore,  be  reversed,  and  the  cause 
remanded  for  one  in  harmony  with  this  opinion. 

Reversed  and  remanded. 


jE.  a.  Boyl,  Appellee,  v.  Midland  Lyceum  Bureau, 

Appellant. 

Contracts:    evidence  in  explanation  of  ambiguity.    Where  a  con- 

1  tract  is  not  intelligible  to  an  ordinary  person  without  the  aid 
of  extrinsic  evidence,  a  letter  written  by  one  of  the  parties  at 
the  time  of  making  the  contract,  purporting  to  be  an  interpre- 
tation of  its  meaning  in  some  essential  particular,  was  admissible 
in  explanation  of  the  ambiguity.  In  the  instant  case  the  letter 
in  connection  with  the  interpretation  of  the  contract  by  the  mutual 
acts  of  the 'parties  is  held  to  show  that  plaintiff  was  entitled  to 
pay  for  one  hundred  lecture  engagements  as  the  minimum  guar> 
anteed  number. 

Same:    breach:   damages.    Under  a  contract  that  a  lecturer  should 

2  receive  no  pay  for  an  engagement  which  he  failed  to  (fill,  the 
bureau  was  not  entitled  to  damages  because  of  such  a  failure, 
and  for  which  he  made  no  charge. 
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Appeal  from  Polk  District  Court. — ^IIon,  Hugh  Bsennan, 

Judge. 

Thuesday,  November  14,  1912. 

Action  upon  a  contract  for  services  as  a  lecturer. 
There  was  a  counterclaim  for  a  breach  of  the  contract. 
Verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 
— Affirmed. 

S.  B.  Allen,  for  appellant 

A.  W.  Brett,  for  appellee. 

Evans,  J. — -The  defendant  appellant  is  a  lecture  bu- 
reau. The  plaintiff  was  one  of  its  lecturers  for  a  period  of 
five  years.  The  contract  between  the  parties  was  entered 
into  in  January,  1905.  The  headquarters  of  the  bureau 
were  in  Des  Moines.  The  residence  of  the  plaintiff  was 
Camden,  N.  Y.  After  some  oral  negotiations,  a  written 
contract  was  formulated  at  the  home  ofiice  and  forwarded 
to  the  plaintiff,  and  was  duly  executed  by  both  parties. 
Such  contract  was  as  follows: 

Contract.  By  and  between  Midland  Lyceum  Bureau, 
Des  Moines,  Iowa,  party  of  the  first  part,  and  Elliott  A. 
Boyl,  of  Camden,  New  York,  party  of  the  second  part, 
witnesseth:  That  said  party  of  the  first  part  does  hereby 
agree  to  engage  and  does  engage  said  second  party  for  as 
much  time  as  they  may  be  able  to  use  during  the  season 
beginning  in  October,   1905,  in  the  capacity  of  lecturer. 

Limited  to  .     Said  first  party  agrees  to  pay  said 

second  party  for  said  services  the  sum  of  seventy  ($70.00) 
dollars  per  week  (payable  weekly),  and  all  expenses;  said 
expenses  to  mean  railroad  fares,  necessary  drives,  bus  and 
baggage  transfers,  hotel  bills,  beginning  at  Camden,  New 
York,  and  ending  at  last  date ;  credential  rebates  for  clergy 
rate  (if  secured)  to  belong  to  said  first  party.  First  party 
agrees  to  furnish  printing  except  2,000   advance  enamel 
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circulars   and   plates,   cuts   and   designs   for  circulars  and 
hangers.    Witnesseth:    That  said  second  party  does  hereby 
agree  to  fill  all  bookings  made  for  him  on  the  dates  assigned, 
and  to  report  on  Monday  of  each  week,  on  blanks  f  nnushed 
by  first  party,  the  collections  and  disbursements  (including 
his  own  salary)  of  the  previous  week  up  to  and  including 
Sunday,  and  to  remit,  with  report,  by  draft  or  money  order, 
the  balance  on  hand.     Said  second  party  agrees  to  give  six 
nights  per  week  to  the  work,  if  so  many  should  be  required, 
and  to  take  drives,  night  trains,  and  to  endure  other  hard- 
ships  where   necessary.      Second    party    agrees    to    follow 
railroad  schedules  furnished  by  first  party  and  to  depart 
from  same  only  at  his  own  risk,  except  in  cases  where  a 
change  of  train  time-tables  shall  render  the  schedules  fur- 
nished first  party  inoperative,'  in  which  case  he  shall  spare 
no  effort  to  reach  his  date  by  any  other  route,  or  a  long 
drive,  if  necessary.     Second   party  agrees  to  pay  all  his 
expenses  not  named  above,  and  to  furnish  or  pay  for  2,000 
advance  enamel  circulars  and  plates,  cuts  and  designs  for 
circulars  and  hangers.     Second  party  agrees  to  give  first 
party  exclusive  control  of  his  time  from  October  1,  1905, 
to  October  1,  1906,  and  to  give  first  party  option  on  his 
time  from  October  1,  1906,  to  October  1,  1907,  at  $85.00 
per  week,  same  terms  as  above ;  also  from  October  1,  1907, 
to  October  1,  1908,  at  $100,00  per  week,  same  terms  as 
above.      Second  party  agrees  to   avoid  making  trouble   at 
hotels  or  with  committees  or  managers,  the  express  under- 
standing of  this  paragraph  being  that  he  shall  be  polite, 
agreeable  and  obliging  at  all  times  and  endeavor  to  please 
both  on  and  off  the  platform.     (Second  party  also  agrees 
that  first  party  may  cancel  this  contract  for  incompatibility, 
ill  health,  misconduct  or  unsatisfactory  work)   and  where 
loss  is  sustained  or  rebates  must  be  made  to  any  committee 
because  of  his  failure  to  please,  said  second  party  shall 
receive   no   salary   for   said   engagement.      It   is   mutually 
agreed  that  'open  dates'  shall  be  borne  by  first  party,  but 
in  any  event  no  salary  shall  be  paid  when  two  or  more  en- 
gagements are  missed  due  to  blockades,  T^^ashouts,  epidemics, 
or  other  troubles  where  blame  attaches  to  neither  party, 
though  first  party  shall  pay  all  expenses  of  second  party 
during  that  time ;  also  any  agreement  by  first  party  to  take 
consecutive  time  does  not  apply  to  any  time  open  between 
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December  15  and  January  15,  unless  first  party  chooses 
to  book  said  time,  nor  to  any  other  period  of  one  or  more 
weeks  in  which  no  bookings  occur,  provided  first  party  fills 
the  guaranteed  number  of  nights  (or  weeks),  if  any  are 
guaranteed,  between  October  1  and  May  1,  of  the  season 
specified.  It  is  also  agreed  that  second  party  shall  collect, 
report,  and  remit  as  agent  of  the  first  party,  and  as  such  is 
liable  for  all  funds  passing  through  his  hands.  It  is  also 
mutually  agreed  (that  first  party  shall  also  have  option 
on  time  of  second  party  from  October  1,  1908,  to  October 
1,  1910,  at  $100.00  per  week,  same  terms  as  above.  Also 
that  second  party  shall  be  sold  in  a  circuit  as  a  regular 
circuit  number). 

At  the  time  such  contract  was  forwarded  to  the  plain- 
tiff for  his  signature,  it  was  accompanied  by  the  following 
letter  known  in  the  record  as  Exhibit  B. 

Des  Moines,  Iowa,  Jan.  14,  1905.  Mr.  Elliott  A. 
Boyl,  Camden,  New  York — Dear  Mr.  Boyl:  We  inclose 
contract  made  out  for  five  years  as  per  our  agreement  with 
you  when  I  saw  you.  Will  see  what  we  can  do  with 
Waterloo  and  other  assemblies  and  do  all  we  can  for  you. 
I  just  returned  home  the  12th.  I  wish  to  reiterate  our 
statement  that  our  seasons  do  not  rim  less  than  100  nights. 
The  only  guarantee  that  you  need  along  this  line  is  our 
agreement  to  sell  you  as  regular  circuit  number  which  we 
are  willing  to  do.  The  only  possibility  of  running  less 
would  come  in  case  of  an  utter  destruction  of  the  Midland 
Bureau  due  to  hard  times  or  some  great  national  calamity 
which  would  swamp  us.  We  think  you  will  see  the  absurd- 
ity of  such  a  supposition  and  will  understand  as  the  rest 
of  our  talent  understands  that  the  agreement  to  put  you  in 
a  regular  circuit  is  equivalent  to  guaranteeing  you  100 
nights  or  more.  We  have  talked  over  the  matter  of  your 
doing  agency  work  in  Ohio  and  we  are  more  than  anxious 
to  have  you  attempt  it,  feeling  sure  that  yoii  can  make 
money  and  at  very  little  risk  of  loss  to  yourself.  Will 
make  you  a  proposition  along  that  line  in  a  very  short 
time.     Best  regards. 

I.  The  plaintiff  entered  upon  the  performance  of  the 
contract  and  continued  for  four  successive  years,  concern- 
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ing  which  no  controversy  is  presented.    The  defendant  also 

1.  coKTRACTs:        exercised  its  option  to  demand  the  plaintiffs 

cxpuUation        serviccs  for  the   fifth  season  beginning  Oc- 

of  ambiguity.      ^^^^^  j^Qg      ^OT  that  scason,  the  defendant 

furnished  the  plaintiff  seventy-eight  engagements.  It  is  the 
contention  of  plaintiff  that  under  the  contract  he  was  en- 
titled to  a  minimum  limit  of  one  hundred  engagements. 
He  brought  this  suit  to  recover  compensation  for  the  addi- 
tional twenty-two  nights  claimed  by  him.  It  is  the  con- 
tention of  defendant  that  it  was  bound  to  use  plaintiff  only 
for  such  engagements  as  it  could  secure,  and  not  more,  and 
that  it  could  not  secure  more  engagements  for  him  than  it 
did  do  for  the  last  season,  and  that  it  terminated  his  con- 
tract on  March  25,  1910.  In  support  of  his  contention,  the 
plaintiff  introduced  in  evidence  over  the  objection  of  de- 
fendant the  letter  (Exhibit  B).  He  contends  that  it  was 
a  part  of  the  written  contract,  or,  at  least,  that  it  was  an 
accepted  interpretation  thereof.  The  defendant  contends 
that  it  was  no  part  of  the  contract,  and  that  it  should  not 
have  been  admitted  in  evidence,  and  the  points  relied  on 
for  reversal  concentrate  upon  this  letter. 

Turning  now  to  the  contract  which  is  known  in  the 
record  as  Exhibit  A  and  to  the  letter  Exhibit  B,  we  find 
them  entirely  consistent  Looking  at  the  contract  Exhibit 
A  alone,  it  would  not  be  intelligible  to  an  ordinary  person 
without  the  aid  of  extrinsic  interpretation.  The  contract 
refers  to  a  '^guaranteed  number  of  nights,"  but  does  not 
specify  the  number.     It  also  contains  the  words  ^limited 

to ."    It  also  provides  for  an  option  to  the  defendant 

on  the  time  of  plaintiff  "from  October,  1908,  to  October 
1st,  1910,  at  $100  per  week  same  terms  as  above."  It  also 
provides  that  the  plaintiff  "shall  be  sold  in  a  circuit  as  a 
regular  circuit  number."  It  also  gives  the  defendant  the 
exclusive  control  of  the  time  of  the  plaintiff  for  the  entire 
period  covered  at  a  stated  compensation  per  week.  Exhibit 
B  only  purports  to  be  an  interpretation  of  Exhibit  A  as 
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to  what  is  meant  by  selling  the  plaintiff  ''as  a  regular  cir- 
cuit number."  It  is  there  stated  that  this  ''is  equivalent 
to  guaranteeing  you  one  hundred  nights  or  more."  The 
proviso  of  Exhibit  A  thus  interpreted  does  not  on  its  face 
convey  any  definite  meaning.  It  was  clearly  proper  that 
the  parties  put  an  interpretation  upon  it.  For  four  seasons 
the  defendant  furnished  plaintiff  one  hundred  engagements 
or  more,  except  for  the  second  season.  For  such  season 
the  engagements  actually  furnished  were  somewhat  less  than 
one  hundred,  but  the  plaintiff  was  compensated  precisely 
as  though  the  one  hundred  engagements  had  been  furnished. 
We  have  then  the  written  interpretation  agreed  on  in  ad- 
vance of  performance,  and  a  subsequent  interpretation  by 
the  mutual  acts  of  the  parties  in  the  course  of  performance, 
from  both  of  which  it  appears  that  the  plaintiff  was  to  re- 
ceive a  minimum  wage  as  for  one  hundred  engagements. 
We  hold,  therefore,  that  Exhibit  B  was  clearly  admissible. 
It  is  immaterial  for  the  purpose  of  this  case  whether  it 
should  be  deemed  as  a  part  of  the  contract  or  simply  as 
an  interpretation  of  its  ambiguity.  The  real  meaning  of 
the  terms  used  in  Exhibit  A  could  only  be  ascertained  by 
resort  to  Exhibit  B. 

The  appellant  has  specified  a  large  number  of  points 
relied  on  for  reversal,  all  of  which  bear  directly  upon  the 
question  now  considered.  Our  conclusion  thereon  is  quite 
decisive  against  the  appellant  upon  the  whole  case. 

II.     By  way  of  counterclaim,  the  defendant  pleaded' 
damages  for  breach  of  contract.     Two  items  were  claimed. 
One  of  them  was  conceded  and  presents  no  controversy. 
a.  Same:  bremch:    The  Other  was  an  item  for  damages  resulting 
''*°**^  to    the    defendant    by    reason    of    plaintiff's 

failure  to  fill  a  date  at  Alma,  Neb.  It  is  claimed  that  the 
failure  resulted  in  damage  to  the  defendant  to  the  amount 
of  $162.  We  can  find  no  evidence  in  the  record  to  show 
that  plaintiff's  failure  to  make  the  date  at  Alma,  ISTeb.,  re- 
sulted through  any  fault  of  his  own.     Be  that  as  it  may, 
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the  contract  especially  provides  that,  '^where  a  loss  is  sus- 
tained," .  .  .  "said  second  party  shall  receive  no 
salary  for  said  engagement."  The  plaintiff  received  no 
salary  for  the  Alma  engagement,  and  claimed  none.  He 
therefore  met  the  full  requirements  of  the  contract  in  that 
regard. 

The  judgment  below  must  be — Affirmed, 


David  F.  Holly,  Appellant,  v.  Biohabd  Holly,  Appellee. 

Guardianship:    appointment  in  vacation.    A  judge  of  the  court  has 

1  authority  under  the  statute  to  appoint  a  temporary  guardian  for 
an  insane  person,  or  an  habitual  drunkard  incapable  of  manag- 
ing his  affairs;  and  the  judge  making  the  appointment  may  treat 
a  subsequent  application*  to  annul  the  same,  though  addressed  to 
the  court,  as  an  application  to  him  as  judge  to  be  determined 
in  vacation;  as  the  mere  setting  aside  of  a  temporary  appoint- 
ment is  in  no  manner  a  trial  on  its  merits  for  the  appointment 
of  a  permanent  guardian. 

Same:    vacation  of  temporary  appointment.    Section  3222,  provid- 

2  ing  that  at  any  time  not  less  than  six  months  after  the  appoint- 
ment, the  person  under  guardianship  may  appply  to  the  court  or 
judge  for  a  termination  of  the  same,  has  reference  to  a  perma- 
nent guardianship  and  not  a  temporary  appointment;  the  latter 
appointment  granted  on  an  ex  parte  application  may  be  set  aside 
at  any  time. 

Same:    jurisdiction:  residence.    The  evidence  is  reviewed  and  held 

3  to  show  that  the  ward  for  whom  it  was  sought  to  have  a 
guardian  appointed  was  not  a  resident  of  the  county  in  which 
the  proceeding  was  pending,  and  the  finding  of  the  trial  court 
to  that  effect  was  conclusive  on  appeal. 

Same.    A  guardianship  proceeding  is  in  personam,  and  the  court  has 

4  no  jurisdiction  over  an  incompetent  who  is  a  resident  of  another 
county,  and  has  no  property  within  its  jurisdiction  for  which 
it  is  essential  that  a  guardian  be  appointed;  and  the  mere  fact 
that  some  person  in  the  county  held  money  belonging  to  the 
ward  will  not  confer  jurisdiction. 

Same:    change  of  place  of  trial.    A  guardianship  proceeding  is  a 

5  special  proceeding,  to  which  the  statute  relating  to  the  removal 
of  a  cause  to  the  county  of  defendant's  residence  is  not  applicable. 
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Appeal   from   Cherokee   District    Court. — Hon.    John   F. 

OnvEB,  Judge. 

Thursday,  Novembeb  14,  1912. 

In  a  proceeding  instituted  in  the  district  court  of 
Cherokee  county  by  a  petition  filed  by  the  plaintiff,  asking 
the'  appointment  of  a  guardian  for  the  defendant  alleged 
to  be  incompetent  to  manage  his  affairs  and  addicted  to  the 
excessive  use  of  intoxicating  liquors,  the  judge  of  said  court 
appointed  Wm.  Mulvaney  temporary  guardian  for  the  de- 
fendant. On  an  application  to  set  aside  this  appointment 
and  cancel  the  letters  issued  on  the  ground  that  the  defend- 
ant was,  and  for  many  years  had  been,  an  actual  inhabitant 
and  resident  of  Dubuque  county,  and  not  an  inhabitant  or 
resident  of  the  county  in  which  the  proceeding  was  insti- 
tuted, the  judge,  having  considered  affidavits  in  support  of 
the  application  and  in  resistance  thereto,  found  that  the 
defendant  was  an  inhabitant  and  resident  of  Dubuque 
county,  and  that  in  making  the  appointment  the  judge  was 
without  jurisdiction  to  do  so  and  thereupon  ordered  that 
the  appointment  of  Mulvaney,  as  temporary  guardian,  be 
canceled  and  annulled.  The  plaintiff  appeals  from  this 
order. — A  ffinned. 

Wm,  Mulvaney,  for  appellant. 

Walter  P.  McCulla  and  Kenline  &  RoedeU,  for  appel- 
lee. 

» 
MoClain,  C,  J. — The  appointment  of  the  temporary 
guardian  for  the  defendant  was  made  on  plaintiff's  applica- 
tion without  any  trial  or  final  deto-mination  of  the  ques- 
tion whether,  in  fact,  the  defendant  was  a  resident  of  the 
county  of  Cherokee  in  such  sense  as  to  authorize  the  ap- 
pointment by  the  judge  of  a  permanent  guardian  for  him. 


586  HoLLT  Y.  HoixT.  [157 

The  mling  of  the  jndge  which  is  now  oompbuned  of  siinplj 
termimited  the  temporary  guardianship,  and  presented  no 
obstacle  to  the  trial  by  the  court  of  the  question  whether 
the  defendant  was,  in  fact  a  resident  of  the  county, 
and  was  in  fact  so  far  incompetent  as  to  justify  the 
appointment  of  a  permanent  guardian  for  hinu  Xo 
issue,  either  of  law  or  fact,  was  raised  in  the  lower  court 
on  plaintiff's  petition,  so  far  as  the  appointment  of  a  pei^ 
manent  guardian  was  applied  for.  It  is  true  that  the  judge, 
in  sustaining  the  application  for  the  discharge  of  the  tem- 
porary guardianship,  announced  bis  reason  for  doing  so 
to  be  that  the  defendant  was  a  resident  of  Dubuque  county, 
and  not  of  Cherokee  county ;  but  that  conclusion  was  predi- 
cated wholly  upon  affidavits,  and  was  not  a  finding  in  the 
final  determination  of  the  case.  The  plaintiff  could  have 
secured  an  adjudication  on  the  allegations  of  his  petition 
relating  to  the  necessity  for  a  permanent  guardian,  involv- 
ingy  of  course,  the  question  as  to  the  residence  of  the  defend- 
ant; but  he  did  not  see  fit  to  do  so.  He  has  appealed  only 
from  the  order  discharging  the  temporary  guardianship. 
I.  Under  the  provision  of  Code,  section  3220,  relat- 
ing to  an  application  for  the  appointment  of  a  permanent 
guardian  of  the  property  of  a  person  who  is  of  unsound 

mind  or  an  habitual  drunkard  incapable  of 
appointment       mauagmg  his  anairs,  the  judge  of  the  court 

in  which  the  proceeding  was  instituted  may 
appoint  a  temporary  guardian,  and  the  appointment  of 
Wm.  Mulvaney  as  temporary  guardian  of  the  estate  of  the 
defendant  was  made  by  the  judge  of  the  court  in  pursuance 
of  this  authority.  Thereupon  *the  defendant  asked  the  court 
to  annul  and  set  aside  such  appointment,  presenting  affida- 
vits tending  to  show  that  the  defendant  was  a  resident  of 
Dubuque  county.  This  application  was  presented,  however, 
in  vacation  to  the  judge  of  the  court  who  had  made  the 
preliminary  order,  and  said  judge  directed  a  hearing  before 
him  on  affidavits  of  such  application. 
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• 
Although  the  application  was  addressed  to  the  court, 

we  have  no  doubt  that  the  judge  to  whom  it  was  presented 
was  justified  in  construing  it  to  be  an  applioation  to  him 
for  an  order  such  as  is  authorized  by  Code,  sections  3831, 
3846,  to  be  determined  in  vacation.  However  this  may 
be,  no  objection  was  made  to  him,  nor  is  any  objection  now 
made,  that  he  improperly  placed  such  construction  upon  the 
application.  The  plaintiff  appeared  at  the  time  designated, 
and  presented  counter  affidavits  as  he  was  authorized  to  do 
by  the  court's  order,  and  submitted  to  the  determination  of 
the  judge  the  question  whether  the  appointment  of  a  tem- 
porary guardian  should  be  set  aside.  It  is  plain  that  there 
was  no  attempt  to  secure  a  trial  on  the  merits  of  the  appli- 
cation for  a  permanent  guardian  and  that  no  such  determi- 
nation was  made. 

It  is  not  contended  foT  appellant  that  the  judge  has 
not  the  authority  in  vacation  to  entertain  an  application 
to  set  aside  the  appointment  of  a  temporary  guardian  made 
by  him  on  a  preliminary  ex  paHe  showing. 

Such  a  determination  is  not  a  trial  of  the  case  on  the 
merits  of  the  plaintiff's  petition  for  the  appointment  of  a 
permanent  guardian  and  the  provisions  of  Code,  section 
3220,  that  either  party  may  have  a  trial  by  jury  in  such 
a  case  has  evidently  no  reference  to  the  appointment  by  the 
judge  of  a  temporary  guardian  or  his  action  in  dissolving 
such  temporary  guardianship. 

II.     The  provision  of  Code,  section  3222,  that  "at 

any  time,  not  less  than  six  months  after  the  appointment 

of  such  guardian,  the  person  under  guardianship  may  ap- 

».  Samb:  P^y  ^  *^®  court,  or  any  judge  thereof,'*  for 

tS?»??ry  ^       *^  order  terminating  the  guardianship,  evi- 

.ppouitment      j^^^^jy  ^^  reference  to  a  permanent  guard- 

ianship,  and  not  to  one  which  is  temporary  in  its  nature  and 
only  to  continue  until  the  propriety  of  appointing  a  perma- 
nent guardian  can  be  decided  in  the  method  provided  by 
law.     There  is  nothing  in  the  statutory  provisions  to  war- 
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rant  the  inference  that  a  temporary  guardianship  granted 
on  an  ex  parte  application  can  not  be  set  aside  until  after 
the  expiration  of  six  months.  Neither  the  appointment  nor 
the  discharge  of  a  temporary  guardian  has  any  bearing 
upon  the  trial  of  the  question  whether  a  permanent  guard- 
ian should  be  appointed. 

III.  Counsel  for  appellant  assail  the  order  of  the 
judge  discharging  the  temporary  guardianship  on  the 
ground  that  the  finding  in  the  order  from  which  they  appeal 

that  defendant  was  a  resident  of  Dubuque 

%.  Same:  ,  , 

jurisdiction:       countv  and  that  the  court  to  which  applica- 

tion  for  the  appointment  of  the  guardian  for 
the  defendant  was  made  was  without  jurisdiction,  was 
erroneous;  and,  inasmuch  as  this  question  is  discussed  in 
argument  on  both  sides,  it  may,  we  think,  be  properly  con- 
sidered. 

Treating  the  finding  of  the  judge  as  an  adjudication 
by  the  court  on  the  question  of  its  jurisdiction,  it  is  suf- 
ficient to  say  that  on  affidavits  presented  on  each  side  the 
judge  may  very  well  have  found  as  a  conclusion  of  fact 
that  the  defendant  was  at  the  time  the  proceeding  was  in- 
stituted not  an  inhabitant  or  resident  of  Cherokee  county, 
but,  on  the  other  hand,  that  he  was  and  had  been  for  at 
least  ten  years  an  inhabitant  and  resident  of  Dubuque 
county.  It  appears  without  substantial  controversy  that 
about  ten  years  before  this  proceeding  was  instituted  the 
defendant,  a  man  without  family,  left  Cherokee  county, 
and  went  to  Dubuque  county,  where  he  voluntarily  became 
an  inmate  of  St.  Antony's  Home  for  the  Aged  under  an 
arrangement  by  which  he  was  to  remain  at  said  Home  for 
life,  paying  $3  per  week  for  his  board.  His  competency 
to  effect  a  change  of  residence  and  enter  into  such  an  ar- 
rangement is  not  questioned  in  this  proceeding,  and,  so  far 
as  appears  from  the  record,  has  never  been  questioned. 
Since  becoming  an  inmate  of  the  Home  defendant  has  voted 
in  Dubuque  county  and  remained  in  that  county,  save  for 
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temporary  visits  to  Cherokee  county;  one  of  those  visits 
being  on  the  occasion  of  the  funeral  of  his  sister.  It  does 
not  appear  that  on  this  or  any  other  occasion  of  his  visit- 
ing Cherokee  county  after  becoming  an  inmate  of  the  Home, 
he  assumed  or  pretended  to  be  a  resident  of  that  county,  or 
that  he  did  anything  to  indicate  an  intention  to  return  to 
that  county  for  residence.  Under  the  showing,  the  trial 
judge  could  not  very  well  have  found  otherwise  than,  as  he 
did,  that  the  defendant  was  not  an  inhabitant  nor  a  resi- 
dent of  Cherokee  county.  In  a  law  case  the  finding  of  the 
trial  court  or  judge  is  as  conclusive  on  us  with  reference 
to  the  facts  as  would  be  the  verdict  of  a  jury. 

If  the  defendant  was  not  an  inhabitant  nor  a  resident 
of  Cherokee  county,  but,  on  the  other  hand,  was  an  inhabi- 
tant and  resident  of  Dubuque  county,  then  the  court  had 

no  jurisdiction  to  entertain  the  proceeding 
for  the  appointment  of  a  permanent  guardian 
for  him.  The  proceeding  is  not  in  rem,  but  it  is  in  per- 
sonam. Brown  v.  Lambe,  119  Iowa,  404.  In  the  case  be- 
fore  us  there  is  no  pretence  that  there  was  property  of  the 
defendant  within  the  jurisdiction  of  the  court  as  to  the 
management  or  disposition  of  which  it  was  essential  that  a 
guardian  be  appointed.  It  was  alleged  that  defendant  had 
property  in  Cherokee  county,  consisting  of  money  which 
he  was  incompetent  to  manage;  but  even  this  allegation 
was  not  supported  by  any  showing  that  there  was  any  sum 
of  money  belonging  to  the  defendant  in  Cherokee  county 
or  in  the  custody  of  any  person  living  in  said  county,  and 
no  eflfort  whatever  was  made  to  bring  any  money  or  other 
property  of  the  defendant  within  the  jurisdiction  of  the 
court.  The  mere  fact  that  some  persons  in  Cherokee  county 
held  money  belonging  to  the  defendant  would  not  in  itself 
give  the  court  of  that  county  jurisdiction  to  appoint  a 
permanent  guardian  for  his  property. 

It  is  suggested  that  the  lower  court  acquired  jurisdic- 
tion, and  that  the  remedy  of  the  defendant,  if  the  proceed- 
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ing  was  instituted  in  the  wrong  county,  was  to  move  for 

its  transfer  to  the  county  of  his  residence. 
'  otoiact  of       It  is  plain,  however,  that  the  provisions  of 

Ck>de,  section  3504,  relating  to  change  of 
place  of  trial  in  case  an  action  is  brought  in  the  wrong 
county,  are  applicable  only  to  actions  and  not  to  special  pro- 
ceedings, such  as  those  for  the  appointmefit  of  a  guardian. 
If  such  a  proceeding  is  instituted  in  a  court  having  no 
authority  to  entertain  it,  no  jurisdiction  is  conferred,  and 
the  court  must  necessarily  dismiss  it: 

The  order  discharging  the  temporary  guardian  is  there- 
fore— Affirmed. 


Fardal    Dbainaob    Distbict    No.     72,    in    Hamii.ton 
County,  Iowa,  Vaeick  Crosley,  Appellant,  v.  The 

BOABD    OF    SUPEBVISOKS    OF    HAMILTON    CoUNTY    and 

Others,  Appellants. 


EQUALITY  OF   ASSESSMENT:     APPORTIONMENT  OF  COST.      The 

1  drainage  law  requires  that  there  shall  be  equality  in  the  assess- 
ment of  lands  so  far  as  possible  and  that  those  receiving  the 
greater  benefit  shall  bear  the  greater  burden;  but  the  manner 
of  equitably  apportioning  the  cost,  expenses  and  damages  is  left 
to  the  commissioners,  and  they  may  charge  certain  lands  spe- 
cially benefited  by  some  feature  of  the  work  with  a  certain  part 
of  the  cost,  in  addition  to  their  proportion  of  the  general  ex- 
pense. 

Same:    change  in  flan  of  construction.     Slight  but  unimportant 

2  changes  in  the  original  plan  of  drainage,  th^  c(yt  of  which  is 
.    wholly  paid   by  those  landowners  benefited,   is  not  ground   for 

objection  by  an  owner -not  affected  thereby. 

Appeal  from  Hamilton  District  Court, — ^Hon.  Bobebt  M. 

Weight,  Judge. 

Satukday,  November  16,  1912. 

TuE  facts  are  stated  in  the  opinion. — Affirmed, 
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Wesley  Martin,  for  appellant 

J.  M.  Blake,  for  appellee. 

Shebwin,  J. — The  Fardal  drainage  district  No.  72  is 
located  in  Freedom  township,  Hamilton  county.  The  water 
is  carried  away  by  an  open  ditch,  which  extends  north  about 
four  and  one-half  miles  from  its  outlet,  and  by  three  lines 
of  tile  extending  north  from  the  head  of  the  open  ditch. 
The  plaintiff  is  the  owner  of  the  S.  W.  %  of  section  8, 
township  88,  range  26,  which  land  is  within  the  drainage 
district.  One  Welch  owns  the  S.  %  of  section's,  W.  A. 
Jones  owns  the  S.  E.  ^4  of  section  6,  and  J.  W.  Smith 
owns  the  E.  V^  of  section  7,  and  in  the  same  township  and 
range.  One  line  of  tile  runs  north  from  the  upper  end  of 
the  open  ditch  and  enters  the  plaintiff's  land  near  the  south- 
west comer  thereof,  and  extends  north  across  his  quarter 
section  some  two  or  three  rods  east  of  the  west  line  thereof, 
and  then  north  into  the  Welch  land  in  section  5.  The 
benefits  assessed  to  the  plaintiff's  land  were  as  follows: 
The  N.  E.  ^  of  his  160,  containing  twenty-four  acres,  was 
assessed  $81.88;  the  S.  E.  i/4,  thirty-eight  acres,  $70.84; 
the  S.  W.  14,  thirty-eight  acres,  $436.08;  and  the  N.  W. 
^/49  containing  thirty-nine  acres,  was  assessed  $599.88. 
Plaintiff  filed  objections  to  the  assessment  on  the  grounds 
that  there  was  an  improper  and  illegal  classification  of  his 
land,  and  because  the  assessment  was  excessive,  inequitable, 
and  greater  than  assessments  made  against  other  land  with- 
in the  district.  The  board  of  supervisors  confirmed  the 
assessments,  as  we  understand  the  record,  and  the  plaintiff 
appealed  to  the  district  court,  where  the  assessment  on  each 
of  the  west  forties  was  reduced  $50,  and  the  action  of  the 
board  was  otherwise  confirmed.  Each  party  was  ordered 
to  pay  one-half  of  the  costs,  and  the  plaintiff  appeals. 

I.  The  record  shows  that  the  cost  of  the  main  tile,  in 
what  is  termed  the  "tile  area."  was  taxed  wholly  to  that 
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area,  and  not  spread  over  the  whole  district,  and  that  the 

entire  district  was  then  taxed  /or  the  general 
equality  of       benefit.     The  appellant  contends,  first,   that 

assessment:  ,.,  <iti  i  i  i  j 

apportionment    the  tilo  area  should  not  have  been  alone  taxed 

of  cost. 

for  the  cost  of  tiling,  but  that  it  should  have 
been  spread  over  the  whole  district;  and,  second,  that  if 
the  cost  of  the  tile  should  be  paid  by  the  tile  area  alone,  then 
there  should  have  been  two  assessments,  one  for  the  cost 
of  the  general  improvement,  and  the  other  for  the  cost  of 
the  tile.  The  Drainage  Law  requires  equality  in  these 
assessments,  so  far  as  the  same  may  be  attained  by  human 
endeavor.  Section  1989-al2,  Code  Supp.  But  it  does  not 
undertake  to  specify  just  how  such  equality  shall  be  deter- 
mined. It  provides  only  that  the  commissioners  appointed 
for  the  purpose  shall  make  an  equitable  apportionment  of 
the  "costs,  expenses,  costs  of  construction,  fees  and  dam- 
ages assessed  for  the  construction  of  any  such  improve- 
ment." The  main  purpose  of  the  law  is  to  secure  an  equit- 
able apportionment  of  the  entire  cost  of  the  improvement, 
after  considering  the  location  of  the  several  tracts  of  land, 
their  condition  and  needs,  and  the  relative  benefit  that  each 
tract  will  receive  from  the  improvement  as  a  whole.  As 
we  have  said,  the  method  of  reaching  this  result  is  not 
specifically  pointed  out  in  detail  by  the  statute.  All  that 
is  required  is  that  the  lands  receiving  the  most  benefit  from 
the  improvement  shall  bear  the  greater  burden.  Under  this 
statute,  we  believe  it  to  be  entirely  within  the  power  of  the 
commissioners  to  make  any  classification,  in  addition  to 
that  specifically  required  by  the  statute,  which  will  aid  them 
in  finally  accomplishing  the  end  sought,  to  wit,  an  equit- 
able apportionment.  If  they  find  that  such  an  apportion- 
ment requires  them  to  tax  certain  lands  a  certain  part  of 
the  cost  of  the  improvement  in  addition  to  a  just  propor- 
tion of  the  general  cost,  we  see  nothing  in  the  law  to  pre- 
vent such  action.     Indeed,   we  think  the  statute  requires 
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that  very  thing  to  be  done  where  an  equitable  apportion- 
ment demands  it. 

The  whole  controversy,  then,  hinges  on  the  question 
whether  there  had  been,  in  fact,  an  equitable  apportion- 
ment Practically  all  of  the  evidence  in  the  case  touching 
the  question  of  taxing  the  cost  of  the  tile  to  the  tile  area 
alone  agrees  that  it  should  be  done.  Even  the  engineers 
used  as  witnesses  by  the  plaintiff,  with  one  exception,  agree 
that  such  a  method  is  right,  and,  in  fact,  the  only  right 
method  to  secure  an  equitable  apportionment.  The  reasons 
they  and  the  defendants'  engineers  and  other  witnesses  give 
for  this  conclusion  appear  to  us  to  be  sound,  and  we  are  not 
disposed  to  hold  that  they  are  all  wrong  on  the  question. 
The  question  then  remains  whether  the  plaintiff  has,  in 
fact,  been  charged  more  than  his  just  proportion  of  the 
cost  of  this  improvement  The  testimony  is  in  sharp  con- 
flict on  this  branch  of  the  case.  The  matter  was  investi- 
gated by  the  board  of  supervisors,  at  least  some  of  the  mem- 
bers having  visited  the  district  in  person,  and  determined 
adversely  to  the  plaintiff.  The  district  court  gave  the  case 
careful  attention,  and  made  but  a  slight  reduction  in  the 
amoimt  assessed  to  the  plaintiff.  We  have  gone  over  the 
evidence  with  care,  and  reach  the  conclusion  that  the  decree 
of  the  district  court  does  not  require  the  plaintiff  to  pay 
more  than  his  equitable  proportion  of  the  cost  of  the  im- 
provement. It  is  an  utter  impossibility  to  determine  to  a 
nicety  what  any  particular  assessment  should  be.  The 
most  that  can  be  done  is  to  arrive  at  a  result  that  will 
fairly  meet  the  requirements  of  the  statute,  and  such,  we 
think,  is  the  case  here. 

II.  What  we  have  already  said  is  sufficient  answer 
to  the  appellant's  contention  that  a  subdistrict  should  have 
been  established  under  the  provisions  of  section  1989-a23. 

III.  It  is  claimed  that  there  was  such  a  variation 
from  the  route  of  the  main  open  ditch,  as  originally  estab- 
lished, as  to  render  a  part,  at  least,  of  the  assessment  void. 

Vol.  157  Ia.— 38. 
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The  original  plan  provided  for  an  angular   and  crooked 

open  ditehy  and  it  was  slightly  changed  in 
in  plan  of        two  Or  three  places  in  its  construction*  but 

construction. 

such  changes  are  shown  to  have  been  unim- 
portant^ and  that  the  additional  expense  occasioned  thereby 
was  paid  wholly  by  those  for  whose  benefit  such  changes 
were  made.  The  plaintiff  has  no  just  ground  for  complain- 
ing of  this. 

IV.  The  court  had  authority  to  make  a  division  of 
the  costs,  and  the  division  made  was  favorable  to  the  plain- 
tiff.    The  judgment  is — Affirmed. 


Chables  L.  Kbnnis  v.  The  Ogden  Coal  Co.,  Appellant. 

Mines  and  mining:     negligence:    evidence.     In  this  action  for  in- 

1  jury  to  plaintiff  by  the  falling  of  slate  from  the  roof  of  a  mine, 
while  occupying  an  opening  between  two  parallel  entries  con- 
structed primarily  for  the  circulation  of  air,  the  evidence  is  held 
to  require  submission  of  defendant's  negligence  in  failing  to 
support  the  opening. 

Same:     instructions.     Where  there  was  evidence  that  it  was  cus- 

2  tomary  for  miners  to  use  the  "crosscut"  or  opening  between  two 
parallel  entries  for  keeping  their  tools  and  eating  their  lunches, 
and  that  there  was  no  rule  of  the  company  forbidding  such  use, 
refusal  of  an  instruction  that  if  plaintiff  was  charged  with  knowl- 
edge of  company  rules  excluding  miners  from  using  the  open- 
ing, repeated  violations  of  such  rule  would  not  justify  plaintiff 
in  assuming  the  risk  involved  in  its  use,  was  proper.  And 
under  the  evidence  the  court  rightly  instructed  that*  if  it  was 
customai-y  for  miners  to  thus  use  the  opening,  and  this  custom 
was  acquiesced  in  by  defendant,  it  became  its  duty  to  keep  the 
walls  in  a  reasonably  safe  condition  and  to  make  reasonably 
frequent  inspection  thereof,  and  that  failure  of  defendant  in 
this  respect  would  render  it  liable,  was  properly  given. 

Same:    assumption  of  risk:    instructions.    An  employee  is  bound 

3  to  exercise  the  prudence  of  a  reasonably  careful  person;  but 
where  there  Was  no  issue  as  to  the  capacity  and  intelligence  of 
the  plaintiff,  an  instruction  that  an  employee  assumed  the  dan- 
gers and  risks  of  an  employment  which  an  ordinary  person  of 
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his  capacity  and  intelligence  would  have  known  and  appreciated 
in  his  situation,  could  not  have  been  prejudicial  to  defendant. 

New  trial:  misconduct  m  argument.  The  fact  that  counsel. for 
4  plaintiff  in  argument  urged  the  jury  to  award  the  most  liberal 
Terdict  permissible  under  the  prayer  of  the  petition,  leaving  its 
possibly  excessive  character  to  the  court  and  counsel,  and  also  in 
suggesting  the  inference  that  he  had  a  personal  interest  in  a 
large  verdict  and  that  some  party  other  than  the  defendant  might 
be  liable  therefor,  such  for  instance  as  an  insurance  company, 
was  not  such  prejudicial  conduct  as  to  require  reversal,  where  the 
court  admonished  counsel  during  his  argument  to  keep  within 
the  evidence,  which  admonition  was  heeded,  and  in  his  instruc- 
tions expressly  cautioned  the  jury  against  accepting  counsel's 
interpretation  of  the  evidence  and  that  they  had  nothing  to  do 
with  his  personal  interest  in  plaintiff's  case. 

Appeal   from   Boone    District    Court. — ^HoN.    Robebt    M. 

Weight,  Judge. 

Saturday,  Novembeb  16,  1912. 

Action  to  recover  damages  for  personal  injuries  re- 
ceived by  plaintiff  while  employed  in  the  defendant's  mine, 
alleged  to  have  been  due  to  the  negligence  of  defendant. 
There  was  a  verdict  and  judgment  for  plaintiff  and  defend- 
ant appeals. — Affirmed. 

Dyer  &  Dyer  and  JoJin  A.  Hull,  for  appellant. 

D.  0.  Baker,  for  appellee. 

McClain,  C.  J. — The  plaintiff,  an  experienced  coal 
miner,  while  eating  his  dinner  in  the  mine,  sitting  on  a 
loose  tie  at  the  intersection  of  an  entry  and  a  "crosscut," 
so  called,  was  injured  by  a  fall  of  slate  from  the  roof.  The 
alleged  negligence  of  the  defendant,  rendering  it  liable  to 
plaintiff  for  damages  on  account  of  the  injuries  received, 
consisted  in  the  failure  to  properly  investigate  the  roof  of 
the  mine  at  the  place  where  the  plaintiff  was  injured  so  as 
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to  discover  the  dangerous  condition  of  the  same  and  in 
failing  to  timber  the  roof  at  that  place.  In  addition  to  a 
general  denial,  the  defendant  pleaded  contributory  negli- 
gence of  plaintiff  and  an  assumption  by  him  of  the  risk 
incident  to  the  conditions  which  surrounded  him  at  the 
time  of  the  alleged  injury. 

I.     The  general  contention  for  appellant  that,  on  its 

motion  at  the  close  of  the  evidence,  the  court  should  have 

vr.«  .  .«^        directed  a  verdict  for  the  defendant,  and  that 

I.  Mines  ani>  ' 

neffiiSeiice:        *^6  vcrdict  as  rendered  should  have  been  set 
evidence.  asidc  as  unsupported  by  the  evidence,  is  pre- 

dicated upon  various  grounds  which  can  be  understood  only 
by  a  brief  statement  of  the  uncontroverted  facts. 

In  defendant's  mine  the  coal  is  taken  out  in  accord- 
ance with  what  is  called  the  "panel"  system,  involving  the 
extension  into  the  vein  of  two  parallel  entries  from  thirty 
to  forty  feet  apart  connected  by  a  "crosscut"  or  "break- 
through" intended  primarily  to  cause  a  circulation  of  air 
at  the  working  face  of  the  vein.  As  the  entries  are  carried 
forward  in  the  process  of  mining  and  rooms  are  turned  off 
from  them,  a  new  "cut-through"  is  made  about  every  sixty 
feet,  and  the  one  previously  constructed  is  closed  up  with 
"gobb"  so  as  to  force  the  air  to  pass  through  the  last  one. 
Plaintiff  was  at  work  mining  at  the  end  of  entry  "G," 
which  was  being  extended  in  a  westerly  direction  parallel 
to  entry  "H"  and  about  thirty-seven  feet  beyond  the  last 
"crosscut,"  which  is  designated  as  No.  3.  But  during  the 
forenoon  of  the  day  of  the  accident  he  had  suspended  his 
work  about  9  o'clock  in  order  to  interview  the  pit  boss  in 
regard  to  the  supply  of  air,  being  one  of  the  miners'  com- 
mittee charged  in  their  interest  with  looking  after  the  rela- 
tions between  the  miners  and  the  mine  management.  Be- 
fore returning  to  his  work,  he*  and  another  miner,  named 
Anderson,  had  seated  themselves  at  the  intersection  o£ 
"crosscut"  No.  3  and  entry  "G"  to  eat  their  dinners,  and 


r 
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while  so  engaged  the  fall  of  elate  occurred,  which  injured 
the  plaintiff. 

With  reference  to  this  state  of  facts,  the  general  con- 
tention of  appellant  is:  That  the  "crosscut"  was  construct- 
ed and  used  for  the  circulation  of  air  only;  that  it  was 
not  the  custom  in  the  defendant's  mine  or  in  the  mining 
district  in  which  the  same  was  located  to  timber  such  "cross- 
cuts ;"  that  plaintiff  knew  of  the  custom  in  this  respect  and 
the  conditions  under  which  he  was  working  in  the  mine, 
and  continued  in  the  employment  without  protest  or  com- 
plaint; that  the  roof  of  entry  "G"  and  of  "crosscut"  No.  3 
was  in  good  condition,  and,  if  inspected,  would  have  ap- 
peared to  be  without  defect  on  the  morning  preceding  the 
accident;  and  that  the  fall  of  slate  which  caused  the  injury 
to  plaintiff  was  in  the  "crosscut"  or  "cut-through,"  and  not 
in  the  entry,  so  that,  had  plaintiff  been  sitting  fully  within 
the  limits  of  the  entry,  he  would  not  have  been  injured. 
In  short,  the  contention  is  that  plaintiff  was  injured  by  rea- 
son of  placing  himself  fully  or  partly  in  the  "cut-through" 
where  he  had  no  right  to  be,  and  where  defendant  was  un- 
der no  obligation  to  protect  him  from  the  danger  of  a  fall- 
ing of  slate  from  the  roof,  and  that  plaintiff  was  charged 
with  knowledge  of  this  fact  by  reason  of  his  experience,  and 
placed  himself  in  this  position  of  danger  for  his  personal 
convenience,  and  not  in  pursuance  of  any  duty  or  require- 
ment of  his  employment. 

Without  setting  out  the  evidence  in  detail,  it  is  suf- 
ficient to  say,  in  answer  to  this  general  contention  for  the 
appellant,  that  there  was  evidence  tending  to  show  that  it 
was  the  custom  of  miners,  known  to  defendant,  to  eat  their 
dinners  in  the  mine  at  such  places  as  they  might  select; 
that  the  "cut-throughs"  were  generally  used  by  the  miners 
as  proper  places  in  which  to  put  their  dinner  pails  and  leave 
their  tools  and  as  proper  ways  through  which  to  pass  from 
one  entry  to  another  if  there  was  any  occasion  to  do  so, 
either  in  the  ordinary  prosecution  of  their  work  or  in  cases 
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of  emergency;  and  that  the  .defendant  had  assumed,  with 
reference  to  the  entries  and  "cut-throughs,"  the  duty  of 
maintaining  them  in  a  safe  condition  and  preventing  the 
falling  of  the  roof  therein  by  props  when  necessary.  There 
was  also  evidence  tending  to  show  that  the  portion  of  the 
roof  about  the  intersections  of  "cut-through'^  No.  3  with 
entry  "G,"  which  injured  plaintiff,  was  not  wholly  in  the 
"cut-through,"  but  extended  into  the  entry  so  that,  although 
plaintiff  might  have  been  wholly  within  the  limits  of  the 
entry,  he  would  have  been  injured  by  the  falling  of  that 
portion  of  the  roof  which  was  within  such  limits.  If,  there- 
fore, the  jury  was  properly  instructed,  there  was  no  error  of 
which  appellant  can  complain  in  refusing  to  direct  a  verdict 
for  the  defendant  or  in  refusing  to  set  aside  the  verdict  as 
rendered.  / 

II.     With  reference  to  the  instructions,  there  are  many 

assignments  of  error  in  refusing  to  give  those  asked  for  the 

2.  Sam«:  appellant  and  in  the  giving  of  those  which 

instructions.       ^^^^   submitted   by   the   court   to   the   jury. 

Many  of  these  can  be  sufficiently  disposed  of  by  reference 
to  the  general  theory  on  which  the  case  was  submitted. 

Complaint  is  made  of  the  refusal  of  an  instruction 
that,  if  plaintiff  was  charged  with  knowledge  of  the  rules 
of  the  company  excluding  miners  from  the  use  of  the 
"crosscuts"  by  them,  repeated  violations  of  such  rules  would 
not  justify  him  in  the  assumption  of  the  risk  involved  in 
such  use;  and  the  giving  of  an  instruction  to  the  effect 
that,  if  it  was  customary  for  the  miners  to  use  such  "cross- 
cuts" for  storage  of  tools  and  as  a  place  to  sit  while  eating 
their  dinners,  or  for  other  convenient  uses,  and  that  this 
custom  was  acquiesced  in  by  defendant,  it  was  the  duty  of 
the  defendant  to  keep  the  walls  and  roof  of  "crosscut"  No. 
3  in  a  reasonably  safe  condition  and  make  reasonably  fre- 
quent and  proper  inspection  thereof,  and  that  a  failure  or 
neglect  of  defendant  in  this  respect  would  render  it  liable. 
It  has  already  been  indicated  that  there  was  evidence  tend- 
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ing  to  show  that  a  custom  of  miners,  acquiesced  in  by  de- 
fendant, was  to  use  "crosscuts"  for  the  purposes  stated,  and 
that  there  was  no  rule  of  the  company  brought  to  their 
attention  forbidding  such  use.  The  instruction  given 
properly  submitted  to  the  jury  the  considerations  which 
they  should  take  into  account  under  the  evidence  in  deter- 
mining whether  the  use  of  the  "crosscuts"  by  the  miners 
was  proper,  and  there  was  no  error  in  refusing  to  give  the 
instruction  asked  upon  that  subject. 

In  one  instruction  given  the  jury  was  told  that  an  em- 
ployee assumes  the  risks  and  dangers  of  the  employment 
which  he  knows  and  appreciates,  and  also  assumes  those 
Samb-  which  an  ordinarily  prudent  person  of  his 

ofSP/**"    .    capacity  and  intelligence  would  have  known 
instructions.       ^^^  appreciated  in  his  situation.     Error  is 

assigned  in  limiting  the  assumption  of  the  risks  of  the  em- 
ployment to  those  which  an  ordinarily  prudent  person  "of 
his  capacity  and  intelligence  would  have  known  and  ap- 
preciated in  his  situation."  If  there  had  been  an  issue 
under  the  pleadings  or  evidence  with  reference  to  the  ca- 
pacity and  intelligence  of  the  plaintiff,  there  might  have 
been  some  force  in  this  criticism,  for,  of  course,  the  em- 
ployee is  bound  to  exercise  the  prudence  of  a  reasonably 
careful  person ;  at  any  rate,  he  is  bound  to  do  so  unless  the 
employer  is  charged  with  some  knowledge  of  his  lack  of 
ordinary  capacity  and  intelligence.  But  there  was  no  such 
question  in  the  case.  The  plaintiff  is  presumed  to  have 
had  ordinary  capacity  and  intelligence,  and  there  is  not  the 
slightest  su^estion  in  the  record  to  the  contrary.  The 
expression  criticised,  if  it  could  be  construed  to  have  had 
reference  to  the  peculiar  capacity  and  intelligence  of  the 
plaintiff,  was  wholly  without  prejudice,  for  the  jury  could 
not  be  presumed  to  have  based  their  verdict  upon  any  lack 
of  such  capacity  and  intelligence  on  plaintiff's  part.  But 
in  the  connection  in  which  the  expression  is  used,  it  clearly 
had  reference  to  the  general  capacity  and  intelligence  which 
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must  be  presumed  to  have  been  possessed  by  an  employee  in 
the  general  employment  in  which  plaintiff  was  engaged, 
and,  under  this  construction  of  the  language,  it  was  not  pre- 
judicial as  a  matter  of  law.  Taking  the  instruction  as  a 
whole,  we  are  satisfied  that  it  contains  no  erroneous  state- 
ment of  the  law  as  applied  to  the  evidence,  and  that,  if 
read  with  the  other  instructions  on  the  subject,  it  correctly 
informed  the  jury  as  to  the  considerations  which  they 
should  take  into  account  in  determining  the  assumption  of 
risk.  The  other  objections  made  to  the  instructions  are  so 
evidently  without  merit,  under  the  facts  and  circumstances 
with  reference  to  which  they  were  given,  that  a  discussion 
of  them  would  be  superfluous. 

We  find  nothing  in  the  instructions  of  which  appellant 
can  reasonably  complain,  and  the  instructions  asked  and 
refused,  so  far  as  they  suggest  the  proper  rules  of  law  ap- 
plicable to  the  case,  are  fully  covered  by  those  given. 

III.  It  is  earnest;ly  contended  for  the  appellant  that 
the  record  presents  an  aggravated  case  of  misconduct  by 
counsel  for  the  appellee  in  his  opening  argument  to  the 

jury,  and  that  on  account  of  such  misconduct 
misconduct*  in    the  vcrdict  should  have  been  set  aside.     In 

argument  ,  ^  . 

brief,  the  complaint  is  that  counsel  for  ap- 
pellee urged  the  jury  to  put  the  amount  of  their  verdict  up 
to  what  the  jurors  should  think  it  ought  to  be  within  the 
prayer  of  the  petition — leaving  to  him  the  responsibility 
of  settling  afterwards  with  the  court  the  question  whether 
it  was  excessive — and  in  leading  the  jury  to  infer  that  he 
had  some  personal  interest  by  way  of  a  contingent  fee,  and 
further  that  there  might  be  some  party  other  than  the  de- 
fendant, such  for  instance  as  an  insurance  company,  which 
might  have  to  pay  the  judgment  rendered.  We  would 
hardly  be  justified  in  setting  out  in  full  the  portions  of  the 
argument  of  counsel  which  are  presented  in  the  record  in 
order  to  show  the  connection  and  significance  of  the  par- 
ticular portions  of  which  complaint  is  made.     The  portions 
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of  the  argument  presented  in  the  recoifti  would  not  serve 
as  a  model  for  the  use  of  other  counsel  in  similar  cases. 
But  it  appears  that  in  the  course  of  the  argument,  and  in 
response  to  objections  made  by  counsel  for  appellant,  the 
court  warned  counsel  for  appellee  to  confine  himself  in 
argument  to  the  evidence  and  the  questions  properly  before 
the  jury  for  consideration,  and  that  these  admonitions  were, 
as  given,  heeded  by  coimsel  to  whom  they  were  addressed. 
In  its  instructions  the  court  cautioned  the  jurors  against 
accepting  the  interpretations  which  might  be  put  by  counsel 
in  their  zeal  upon  the  evidence  of  the  witnesses,  and  ex- 
pressly told  them  that  they  had  nothing  to  do  with  the 
interest  of  the  attorney  for  plaintiff  in  the  case. 

After  reading  with  care  the  argument  for  plaintiff, 
so  far  as  it  is  presented  in  the  record,  we  are  satisfied  that, 
in  view  of  the  cautions  suggested  during  the  argument  and 
in  the  instructions,  there  was  nothing  so  calculated  to  pre- 
judice or  unduly  influence  the  jury  as  to  require  the  trial 
court  to  set  aside  the  verdict.  We  are  reluctant  always  to 
interfere  with  the  action  of  the  trial  court  in  its  conclusion, 
based  upon  the  entire  trial  of  the  case  as  it  has  proceeded 
before  it,  that  no  improper  prejudice  or  influence  has  af- 
fected the  verdict  as  rendered,  and  in  this  case  we  see  no 
occasion  for  such  interference. 

The  judgment  of  the  trial  court  is  therefore — Affirmed, 


Aboellus  Sykes  v.  The  Pube  Food  Cideb  Company,  W. 
A.  Clinite,  President,  W.  A.  Clinite,  M.  C.  Al- 
BBOOK,  Appellants. 

Corporations:  sale  of  stock:  statutes:  false  representations. 
I  Under  the  present  statutes  relating  to  incorporation  and  requiring 
payment  in  cash  for  all  stock  issued,  unless  the  executive  council 
shall  grant  leave  to  accept  property  in  payment  therefor,  and  the 
filing  of  a  verified  statement  of  the  amount  issued,  date,  etc., 
the  issuance  of  stock  is  a  representation  by  the  subscribing  ofii* 
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cers  that  the  corpbratioYi  had  received  its  par  value,  and  will  sup- 
port an  action  to  recover  money  paid  for  stock  in  reliance  upon 
the  representation. 

Same:  fraudulent  issuance  of  stock:  liability  of  officers.  From 
2  the  authentication  and  issuance  of  corporate  stock  knowing  that 
it  contained  false  statements,  it  will  be  inferred  that  the  officers 
acted  with  intent  to  defraud,  not  only  purchasers  dealing  directly 
with  them  for  the  stock,  but  all  who  purchase  the  same  in  reli- 
ance upon  the  representations  contained  therein  and  who  are  dam- 
aged thereby. 

Appeal  from  Polk   District    Court. — ^Hon.   William   H. 

McHeney,  Judge. 

Satubday,  Novembee  16,  1912. 

Action  for  the  purchase  price  of  capital  stock  illegally 
issued  resulted  in  judgment  as  prayed.  The  defendants  ap- 
peal.— Affirmed. 

John  C.  De  Mar  and  Sullivan  &  Sullivanj  for  appel- 
lants. 

W.  C.  Stroch,  for  appellee. 

Ladd,  J.— On  the  27th  day  of  April,  1909,  E.  H. 
Lundy  sold  the  property,  business,  and  good  will  of  the 
Pure  Food  Cider  Company,  located  at  Eldora,  in  the  name 
of  which  he  appears  to  have  been  engaged  in  the  manufac- 
ture and  sale  of  certain  soft  drinks,  to  M.  G.  Albrook  and 
W.  A.  Clinite  for  a  consideration  designated  $8,000;  each 
undertaking  to  pay  one-half  of  this  sum.  The  negotiations 
were  through  Albrook,  and  articles  of  incorporation,  pre- 
viously prepared  by  him,  were  signed  by  the  purchasers. 
These  fixed  the  capital  stock  at  $20,000,  divided  in  shares 
of  $100  each,  reciting  that  "eighty  shares  shall  be  fully 
paid  up  at  the  time  of  the  commencement  of  business;" 
that  the  principal  place  of  business  "shall  be  at  the  city 
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of  Des  Moines ;"  that  until  the  first  meeting  of  stockholders 
Clinite  shall  be  president  and  treasurer  and  Albrook  vice- 
president  and  secretary  of  the  corporation;  and  that  these 
shall  constitute  the  board  of  directors  with  the  privilege 
of  electing  another  stockholder  as  director  at  any  time. 
Thereupon  certificates  of  shares  of  capital  stock,  signed  by 
Clinite  as  president  and  Albrook  as  secretary,  were  issued, 
eighty  shares  to  each,  and  on  each  certificate  was  printed 
these  words:  "One  hundred  percent  of  the  face  value  of 
this  certificate  has  been  paid  for  to  the  company  in  cash." 
But  not  a  dollar  had  been  so  paid,  nor  had  leave  been  ob- 
tained from  or  granted  by  the  executive  council  of  the  state 
to  issue  capital  stock  in  consideration  of  property.  Bogus 
checks  were  signed  by  Clinite  at  Albrook's  suggestion,  and 
passed  through  the  bank  where  the  company  did  business 
to  so  "balance"  its  account  as  to  indicate  that  cash  had 
reached  the  bank  to  the  company's  credit  in  an  amount 
equal  to  the  stock  issued.  About  fifteen  or  twenty  days 
later,  Arcellus  Sykes,  a  farmer  from  Ida  county,  who  had 
moved  to  Des  Moines,  in  looking  for  an  investment,  was 
informed  by  a  stockholder  that  he  thought  Clinite  would 
sell  some  of  this  stock,  and  knew  Albrook  would.  He 
called  on  Clinite,  who  informed  him  that  none  of  his 
stock  was  for  sale,  but  said  that  Albrook  might  sell  some, 
and  stated  to  him  that  $16,000  in  stock  had  been  issued, 
all  of  which  was  fully  paid  and  equally  divided  between 
himself  and  Albrook,  and  that  the  company  had  been  in- 
corporated. In  pursuance  of  an  arrangement  then  made, 
Sykes  returned  in  the  evening  when  Albrook  was  present 
and  the  latter,  in  the  presence  of  Clinite,  repeated  sul>- 
stantially  what  Clinite  had  said.  Sykes  saw  Albrook  sev- 
eral times  in  the  next  three  days,  and  was  shown  the  articles 
of  incorporation,  and  told  by  him  that  chapter  71,  Acts 
32d  Gen.  Assem.,  had  been  complied  with,  and,  when  asked 
by  Sykes  whether  the  $16,000  in  stock  represented  the  con- 
sideration paid  Lundy,  answered  "the  purchase  price  and 
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money  and  equipment  put  in*'  since  the  purchase,  that  the 
bank  books  would  show  that  this  amount  had  been  put  in 
the  business,  and  he  made  out  this  statement  as  indicating 
the  property  of  the  company: 

Mdse.  &  Fixt $  1,700 

Dispensaries    4,200 

Accts 7,324 

New    business 3,500 

Bk.   balance    v 500 


$17,224 
Indebt $      200 

Thereupon  Sykes  bought  of  him  twenty  shares  at  par, 
though  without  knowledge  of  the  effects  of  the  company 
other  than  as  furnished  in  this  statement,  and,  as  he  testi- 
fied, in  reliance  on  the  representation  that  the  stock  was 
fully  paid,  and  the  corporation  duly  organized  June  2, 
1909,  was  elected  a  director  and  manager  of  the  company. 
He  testified  that  in  doing  so  he  relied  on  Clinite's  statement 
that  the  company  was  incorporated  under  the  laws  of  Iowa, 
and  there  was  $16,000  of  paid-up  capital.  The  twenty 
shares  of  stock  were  first  assigned  to  Sykes  by  Albrook, 
but  later  new  certificates  with  same  recital  thereon  were 
issued  in  their  stead.  The  property  of  the  company  was 
moved  to  Des  Moines,  and  the  business  there  conducted 
until  some  time  in  July  of  the  same  year,  when  Sykes  dis- 
covered the  truth  concerning  its  affairs  and  severed  his 
relations  therewith. 

The  property  went  into  the  hands  of  a  receiver  and 

less  than  enough  to  satisfy  its  indebtedness  was  realized 

X.  CoiFonATioNs:    therefrom.      In   this    action   Sykes   seeks    to 

statutes:  false    rccovcr  the  $2,000  paid  for  the  stock  with 

representa- 
tions, interest  thereon  from  May  21,  1909,  l^ause 

of  fraud  alleged  to  have  been  practiced  on  him,  and  for  that 
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the  laws  were  not  complied  with  in  organizing  the  company 
or  in  issuing  the  stock. 

The  statute,  in  so  far  as  material,  may  be  set  out: 

Section  1.  That  from  and  after  the  passage  of  this 
act  no  corporation  organized  under  the  laws  of  the  state  of 
Iowa,  except  building  and  loan  associations  as  defined  and 
provided  for  in  chapter  thirteen  (13)  title  (9)  of  the  Code, 
shall  issue  any  stock  or  any  certificate  or  certificates  of 
shares  of  capital  stock,  or  any  substitute  therefor,  imtil  the 
corporation  has  received  the  par  value  thereof.  If  it  is 
proposed  to  pay  for  said  capital  stock  in  property  or  in 
any  other  thing  than  money,  the  corporation  proposing  the 
same  must,  before  issuing  capital  stock  in  any  farm,  apply 
to  the  executive  council  of  the  state  of  Iowa  for  leave  so  to 
do.  Such  application  shall  state  the  amount  of  capital 
stock  proposed  to  be  issued  for  a  consideration  other  than 
money,  and  set  forth  specifically  the  property  or  other 
thing  to  be  received  in  payment  for  such  stock.  Thereupon, 
it  shall  be  the  duty  of  the  executive  council  to  make  inves- 
tigation, under  such  rules  as  it  may  prescribe,  and  to  ascer- 
tain the  real  value,  of  the  property  or  other  thing  which 
the  corporation  is  to  receive  for  the  stock;  and  shall  enter 
its  finding,  fixing  the  value  at  which  the  corporation  may 
receive  the  same  in  payment  for  capital  stock;  and  no  cor- 
poration shall  issue  capital  stock  for  the  said  property  or 
thing  in  a  greater  amount  than  the  value  so  fixed  and  de- 
termined by  the  executive  council. 

Sec.  2.  It  shall  be  the  duty  of  every  corporation  to 
file  a  certificate  under  oath  with  the  Secretary  of  State, 
within  ten  (10)  days  after  the  issuance  of  any  capital  stock, 
stating  the  date  of  issue,  the  amount  issued,  the  sum  re- 
ceived therefor,  if  payment  be  made  in  money,  or  the 
property  or  thing  taken,  if  such  be  the  method  of  payment. 

Sec.  5.  Any  ofiicer,  agent  or  representative  of  a  cor- 
poration who  violates  any  of  the  provisions  hereof  shall, 
upon  conviction,  be  fined  not  less  than  two  hundred  ($200) 
dollars  nor  more  than  one  thousand  ($1,000)  dollars,  and 
be  imprisoned  in  the  county  jail  for  not  less  than  thirty 
(30)  days  nor  more  than  six  (6)  months. 

Chapter  71,  Acts  32d  G.  A.,  as  amended  by  section 
4,  chapter  104,  Acts  33d  G.  A. 
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From  the  recital  of  facts  it  will  be  observed  that  the 
defendant  and  Albrook  violated  the  above  statutes  in  three 
respects:  (1)  In  issuing  certificates  of  capital  stock  before 
the  company  had  received  the  par  value  thereof;  (2)  in 
issuing  capital  stock  solely  for  property  without  first  hav- 
ing applied  to  the  executive  council  of  the  state  for  leave 
to  do  so,  and  without  having  obtained  such  leave,  with  the 
value  of  the  property  ascertained  at  which  the  corporation 
might  receive  the  same  in  payment  for  the  capital  stock; 
and  (3)  in  not  filing  a  certificate  with  the  Secretary  of 
State  within  ten  days  after  the  issuance  of  the  stock. 

Under  the  last  section  of  the  act,  each  of  these  con- 
stitute a  misdemeanor  punishable  by  fine  and  imprison- 
ment, and,  of  course,  in  the  respects  pointed  out  the  officers 
of  the  company  were  negligent  But  the  action  is  not 
founded  on  negligence,  and  could  not  well  be.  Warfield  v. 
Clark,  118  Iowa,  69.  It  is  for  deceit  alleged  to  have 
been  practiced  by  the  defendant.  That  he  represented  the 
shares  of  stock  to  have  been  fully  paid  in  cash,  that  this 
was  false,  and  so  known  to  him  was  fully  established.  In- 
deed, the  mere  issuance  of  certificates  of  stock  since  the 
enactment  of  chapter  71  of  the  Acts  of  the  Thirty-Second 
General  Assembly  was  a  representation  that  the  corporation 
had  received  par  value  therefor  as  exacted  therein. 

Moreover,  in  signing  the  certificates  of  shares,  reciting 
that  payment  had  been  made  in  cash,  and  in  participating 
in  issuing  the  same,  he  specifically  so  represented.     That 

he  knew  that  payment  had  not  been  so  made, 
lent  i»suancc      that  uot  to  excccd  $8,000  had  been  paid  for 

of  stock:  lim-  i     0  \  1 

officcrt**  the  property  before  the  organization  of  the 

corporation,  and  that  no  appraisement  there- 
of had  been  made  by  or  at  the  instance  of  the  executive 
council,  although  certificates  of  paid-up  stock  amounting  to 
$16,000  was  issued  is  not  disputed.  From  these  facts  it  is 
to  be  inferred  that  he  acted  with  intent  to  defraud.  Hanson 
V.  Kline,  136  Iowa,  101 ;  Nash  v.  Minnesota  Title  Ins.  Co., 
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163  Mass.  574  (40  N.  E.  1039,  28  L.  R.  A.  753,  47  Am. 
St  Rep.  489). 

Had  plaintiff  purchased  the  shares  of  stock  from  de- 
fendant, then  there  could  have  been  no  doubt  as  to'  the 
liability  of  the  latter.  In  authenticating  and  issuing  the 
certificates  of  stock,  the  defendant  in  connection  with  Al- 
brook,  as  officers  of  the  company,  made  the  representations 
contained  therein  and  implied  from  their  issuance,  "which, 
like  the  offer  of  a  letter  of  credit,  addressed  themselves  to 
whoever  should  purchase  these  certificates  thereafter  who- 
ever he  might  be."  Windriim  v.  French,  151  Mass.  547 
(24  N.  E.  914,  8  L.  R  A.  750) ;  Bruff  v.  Mali,  36  N.  T. 
200;  First  Nat.  Bank  v.  Lanier,  11  Wall.  369.  (20  L.  Ed. 
172) ;  Stichel  v.  Atwood,  25  R.  I.  456  (56  Atl.  687).  Al- 
though neither  in  form  or  character  negotiable  instruments, 
stock  certificates  are  readily  transferable,  and  are  bought 
and  sold  in  the  open  market  like  other  securities,  and  a 
corporation  and  its  officers  in  issuing  them  are  not  only 
responsible  to  the  persons  dealing  directly  with  them,  but 
to  all  who  deal  with  the  stock  in  reliance  on  the  representa- 
tions made.  It  may  be  that  defendant  did  not  profit  there- 
by, but  this  was  not  necessary  to  render  him  liable.  His 
liability  is  predicated  upon  his  wrongful  act  and  the  con- 
sequent injury  to  plaintiff.  14  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  153;  Nash  v.  Minnesota  Title  Ins.  Co.,  supra; 
S ticket  V.  Atwood,  supra. 

The  damage  to  plaintiff  in  the  loss  of  money  paid  to 
Albrook  for  the  shares  of  stock  was  a  direct  consequence 
of  the  fraudulent  representations  in  which  the  latter  and 
defendant  participated  in  issuing  the  certificates,  and  we 
are  unable  to  discover  any  avenue  by  which  he  may  escape 
liability. 

The  verdict  for  the  amount  prayed  was  rightly  di- 
rected, and  judgment  entered  thereon. — Affirmed. 
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C.  M.  Habadon  v.  Db.  M11.TON  G.  Sloan,  Appellant. 

Phyacians:     malpractice:    instructions:'  damages.     In  an  action 

1  for  malpractice  the  instruction  that  the  plaintiff  had  the  harden 
of  proving  by  a  preponderance  of  the  evidence  that  the  defendant 
did  not  treat  plaintiff  with  medical  skill  and  care,  that  such  failure 
to  exercise  reasonable  and  ordinary  skill  resulted  in  the  injury 
complained  of,  that  the  injury  complained  of  was  due  solely  to 
the  lack  of  ordinary  skill  and  care,  and  that  plaintiff  was  not 
guilty  of  contributory  negligence,  was  not  objectionable  as  au- 
thorizing recovery  without  proof  of  damages. 

Same:    contributory  negligence:    instructions.    Where  there  was 

2  no  evidence  whatever  to  authorize  a  finding  that  plaintiff  in  an 
action  for  malpractice  was  negligent,  an  instruction  authorizing 
recovery  if  defendant  did  not  use  ordinary  skill,  though  ignoring 
the  question  of  contributory  negligence,  while  incorrect  was  not 
prejudicial  and  did  not  require  a  reversal  of  the  case. 

Same:     physicians:    measure  of  skill.     The  skill  required  of  a 

3  physician  or  surgeon  is  that  ordinarily  exercised  by  the  profes- 
sion as  a  whole,  and  not  that  exercised  by  those  of  a  particular 
locality.  But  in  the  instant  case  there  was  no  evidence  to  show 
that  the  skill  of  physicians  in  the  community  was  greater  than 
that  exercised  by  those  of  similar  communities,  and  the  instruc- 
tion fixing  the  measure  of  skill  by  that  exercised  in  the  same 
community  or  neighborhood  was  not  prejudidaL 

Evidence:     hypothetical  inquiries:    instructions.     Althongji  the 

4  court  failed  to  instruct  that  the  value  of  expert  evidence  based 
wholly  upon  hjrpothetical  inquiries  depends  upon  the  proof  of 
the  facts  assumed,  still  in  this  instance  the  instruction  vras  cor- 
rect so  far  as  it  went,  and  in  the  absence  of  request  for  some- 
thing more  specific  was  sufficient. 

Appeal  from  Polk  District  Court. — ^Hon.  Hugh  Bbkwnah, 

Judge. 

Satttbdat,  November  16^  1912. 

Suit  to  recover  damages  for  malpractice.     There  was 


Dec.  1912]  IIaradon  v.  Sloan.  609 

a  verdict  and  judgment  for  the  plaintiff.     Tho  defendant 
appeals. — Affirmed. 

Wade,  Butcher  dk  Davis,  and  Parsons  &  Mills,  for 
appellant. 

Bannister  &  Cox  and  R.  B.  Alberson,  for  appellee. 

Sherwin,  J. — In  May,  1910,  the  plaintiff's  left  leg 
was  broken  between  the  ankle  and  knee  by  a  heavy  iron  pipe 
that  rolled  onto  his  foot  and  struck  his  leg.  Soon  there- 
after the  appellant  was  called  and  took  charge  of  the  case. 
The  plaintiff  was  taken  to  his  home  by  appellant,  and  the 
necessary  preliminary  matters  attended  to  that  day.  The 
next  morning  the  appellant  put  the  leg  in  a  fracture  box, 
where  it  remained  for  about  two  weeks,  for  the  purpose 
of  reducing  the  swelling  sufficiently  to  permit  a  reduction 
of  the  break.  When  the  leg  was  taken  from  the  fracture 
box,  the  swelling  was  entirely  gone,  and  the  appellant  then 
placed  it  in  a  plaster  cast,  where  it  remained  undisturbed 
for  about  three  weeks.  The  appellant  then  removed  a  part 
of  the  cast  and  found  a  discoloration  of  the  skin,  which  he 
successfully  treated.  The  entire  cast  was  removed  aboul 
four  weeks  later,  or  about  seven  weeks  after  the  leg  was 
broken.  There  is  a  conflict  in  the  evidence  as  to  whether 
the  break  was  a  transverse  or  comminuted  one.  The  appel- 
lant testified  that  both  tibia  and  fibula  had  a  comminuted 
fracture,  and  in  this  he  was  corroborated  by  Dr.  Huston, 
who  assisted  appellant  in  placing  the  leg  in  the  cast.  On 
the  other  hand,  an  X-ray  examination  of  the  break,  after 
the  cast  had  been  removed,  showed  that  the  bones  had  been 
broken  transversely,  and  such  was  the  opinion  of  medical 
men  who  testified  for  the  plaintiff.  There  was  also  evi- 
dence tending  to  show  that  the  appellant,  at  the  time  of 
the  injury,  told  the  plaintiff  that  it  was  a  square  break, 

and  that  he  told  plaintiff's  brother  the  next  morning,  after 
Vol.  157  I  A.— 39. 
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placing  the  leg  in  the  fracture  box,  that  it  was  a  ''clean, 
straight  break."  When  the  plaintiffs  leg  was  taken  from 
the  cast^  it  was  crooked.  It  was  some  two  inches  shorter 
than  it  was  before  it  was  broken;  and  it  is  practically  un- 
disputed that  the  ends  of  the  large  bone,  the  tibia,  were 
neither  aligned  nor  in  apposition,  but  were  overlapped  from 
one  to  two  inches.  Overlapping  as  they  do,  the  bones  can- 
not unite  to  form  a  good  union  and  make  a  good  leg.  The 
bedt  that  nature  can  do  under  such  conditions  is  to  form 
what  the  doctors  term  a  ''fibrous  union,''  which  all  agree 
is  not  as  good  as  a  union  of  the  bones,  and  which  the  evi- 
dence tends  to  show  makes  the  leg  practically  tiseless. 

I.  No.   1  of  the  court's   instructions  is  as  follows: 

"The  burden  of  proof  is  upon  the  plaintiff;  and  in  order 

that  he  may  recover  in  this  case  he  must  proye,  by  a  pre- 

X.  Physicians:       ponderaucc  of  the  evidence,  the  following: 

SStetonV:      First-    That  defendant  did  not,  with  medical 
damages.  gj^j|j  ^^j  ^^^^^  propcrfy  treat  plaintiff  for  his 

ailment.  Second.  That  such  failure  to  so* treat  plaintiff 
with  reasonable  and  ordinary  skill,  as  defined  in  these  in- 
structions, resulted  in  the  injury  complained  of.  Third. 
That  said  alleged  injury  is  due  to  the  lack  of  ordinary  skill 
and  care,  and  not  otherwise.  Fourth.  That  the  plaintiff 
was  not  guilty  of  negligence  contributing  to  such  injury. 
And  a  failure  to  so  establish  any  of  these  matters  requires 
that  the  jury  shall  find  a  verdict  for  the  defendant"  Com- 
plaint is  made  of  this,  because  it  did  not  require  the  plain- 
tiff to  prove  that  he  was  damaged  in  any  amount,  but  left 
that  for  the  jury  to  infer.  The  complaint  is  without  merit 
The  instruction  did  not  authorize  a  recovery  without  proof 
of  damages,  and  in  a  subsequent  instruction  the  court  fully 
covered  the  question  of  damages. 

II.  Instruction  7,  given  by  the  court,  is  as  follows, 
so  far  as  the  same  is  material  to  our  present  discussion: 
"If  you  find  from  the  evidence  that  the  defendant  did  not 
use  ordinary  skill  and  diligence  in  the  treatment  of  the 
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plaintiff's  1^,  and  that  hia  failure  to  use  such  skill  and 
a  Same-  diligence    resulted    in   the    increased    injury 

negiSnce7  complaiued  of,  you  will,  in  that  case,  find  for 
instruction-..  ^j^^  plaintiff."  The  quoted  part  of  the  in- 
struction is  assailed,  because  it  wholly  ignored  the  question 
of  the  plaintiff's  contributory  negligence,  and  was  in  con- 
flict with  instructions  1  and  5,  which  told  the  jury  that 
plaintiff  must  prove  that  he  was  not  guilty  of  contributory 
negligence.  It  was  error  to  give  the  instruction  under  con- 
sideration. Lauer  v.  Banning,  140  Iowa,  319;  Quinn  v. 
Railway  Co.,  107  Iowa,  711;  Thayer  v.  8mohy  Hollow 
Coal  Co.,  121  Iowa,  121;  Christy  v.  Railway  Co.,  126 
Iowa,  432. 

But  it  does  not  necessarily  follow  that  the  error  was 
prejudicial  to  the  appellant;  and,  of  course,  if  it  was  not 
there  should  be  no  reversal  on  account  thereof.  We  have 
examined  the  record  in  this  case  with  great  care  for  the 
express  purpose  of  ascertaining  whether  it  contains  any  evi- 
dence tending,  in  the  least,  to  show  that  the  plaintiff  is 
chargeable  with  any  act  that  contributed  to  the  injury  com- 
plained of,  and  we  have  been  unable  to  find  any  evidence 
upon  which  a  jury  or  a  court  could  predicate  a  finding  that 
the  plaintiff  was  negligent.  He  did  not  try  to  use  this  leg 
until  urged  by  the  appellant  to  do  so,  and  then  his  use  of  it 
seems  to  have  been  in  strict  accord  with  appellant's  instruc- 
tions. The  appellant  himself  testified  that  the  use  that 
plaintiff  first  made  of  his  leg  after  the  cast  was  removed 
"did  not  make  it  materially  worse  at  all."  It  is  apparent, 
therefore,  that  there  was  no  question  of  contributory  negli- 
gence to  go  to  the  jury,  and  that  the  appellant  suffered  no 
prejudice  on  account  of  this  instruction. 

III.  There  is  no  merit  in  appellant's  contention  that 
the  court  did  not  confine  the  jury  to  a  consideration  of  the 
negligence  charged.  The  instructions,  read  as  a  whole, 
clearly  state  the  plaintiff's  case  and  limit  the  consideration 
to  such  case. 
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rV,     In  the  second  instruction  the  court  told  the  jury- 
that  appellant's  skill  was  to  be  measured  by  that  of  '^good 
physicians  and  surgeons  of  ordinary  ability  and  skiU  prac- 
Sami*  ticing  in  similar  localities,"  and  then,  in  the 

mmwt*ot       same  instruction,  he  said  that  if  appellant 
**'*'^  omitted  to  use  the  "ordinary  skill  and  dili- 

gence of  his  profession  •  •  •  in  this  locality"  he  might 
be  liable*  In  other  instructions  he  fixed  the  measure  of 
skill  by  that  of  physicians  of  ^'this  community"  and  in  the 
"same  neighborhood."  Complaint  is  made  of  the  use  of 
these  latter  expressions.  They  are  inaccurate,  and  did  not 
give  the  jury  the  correct  rule.  WhiteseU  v.  HUl,  101  Iowa, 
629;  Decatur  v.  Simpson,  115  Iowa,  af48.  But  the  appel- 
lant could  not  possibly  have  been  prejudiced  by  the  lan- 
guage used.  In  the  first  place,  there  is  nothing  in  the  rec- 
ord tending  to  show  that  the  general  professional  skill  of 
Des  Moines  is  greater  than  that  of  their  brethren  in  locali- 
ties similar  to  Des  Moines;  and,  unless  such  an  inference 
can  be  drawn,  no  prejudice  could  result.  In  the  second 
place,  the  setting  of  a  broken  leg,  where  the  break  is  be- 
tween the  ankle  and  knee,  is  a  simple  matter,  and  one  that 
does  not  require  extraordinary  skill.  Every  little  town  in 
the  state  has  from  one  to  a  half  dozen  physicians,  who  are 
fully  qualified  to  set  fractures  of  this  kind.  See  WhiteseU 
V.  Hill,  supra;  Kline  v.  Nicholson,  151  Iowa,  710. 

V.  Instruction  7  is  further  criticised,  because  it  per- 
mitted the  jury  to  speculate  as  to  plaintiff's  future  pain 
and  suffering,  and  because  it  did  not  point  out  the  ele- 
ments of  plaintiff's  damages.  Both  criticisms  are  without 
merit. 

VI.  Appellant  insists  that  the  following  part  of  an 
instruction  is  erroneous: 

In  this  case  a  number  of  witnesses  have  been  called  and 
testified  as  medical  experts;  that  is,  they  have  given  you 
their  opinion,  based  upon  hypothetical  questions  put  to 
them.    You  will  carefully  consider  this  testimony  and  give 


Dec.  1912]  Habadon  v.  Sloan.  613 

it  the  weight  you  think  it  justly  entitled  to,- taking  into 

consideration  the  amount  of  skill  and  leam- 

'**  hypo*thScai       ing  possessed  by  such  experts ;  also  their  can- 

iMtJilctfons.       dor   or   waut   of   candor    upon   the    witness 

stand,  or  the  interest  manifested  by  them,  if 
any,  in  the  result  of  the  suit.  But  while  it  is  proper  for 
you  to  consider  this  class  of  evidence  and  give  it  such 
weight  as  you  may  think  it  justly  entitled  to,  still  you  are 
not  bound  to  find  the  facts  to  be  as  they  have  been  testified ; 
but  you  should  consider  their  evidence  and  all  other  evi- 
dence in  the  case,  and  then  give  it  such  weight  and  credit 
as  you  may  think  it  entitled  to  receive.  The  value  of  such 
testimony  depends  upon  the  circumstances  of  each  case,  and 
of  these  circumstances  the  jury  must  be  the  judge.  When 
expert  witnesses  testify  to  matters  of  fact,  from  personal 
knowledge,  then  their  testimony  as  to  such  facts  within 
their  personal  knowledge  should  be  considered  the  same 
as  of  any  other  witnesses  who  testify  from  personal  knowl- 
edge. 

This  instruction  did  not  tell  the  jury  that  the  value 
of  opinion  evidence,  based  wholly  on  hypothetical  questions, 
depended  upon  the  establishment  of  the  facts  assumed ;  but, 
as  far  as  the  instruction  went,  we  think  it  correct  and  in 
line  with  the  following  decisions:  Spiers  v.  Hendershott, 
142  Iowa,  446;  Ball  v.  Skinner,  134  Iowa,  298;  Morrow 
V.  Association,  125  Iowa,  633;  Borland  v.  Walrath,  33 
Iowa,  130;  Whitaker  v,  Parker,  42  Iowa,  585.  If  the 
appellant  desired  further  instructions,  he  should  have  asked 
for  them.  The  case  was  fairly  covered  by  the  court,  and 
nothing  further  can  be  claimed,  in  the  absence  of  specific 
requests. 

We  can  not  agree  with  the  appellant's  contention  that 
there  was  a  total  failure  to  show  negligence  on  his  part, 
and  that  there  should  have  been  a  directed  verdict  in  his 
favor.  In  our  opinion,  the  verdict  is  amply  supported  by 
the  facts  appearing  in  the  record.  We  find  no  error  for 
which  there  should  be  a  reversal,  and  the  judgment  is  there- 
fore— A  ffirmed. 
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Waokebbabth  &  Blames  Co.^  Appellant,  v.  The  Inde- 
pendent School  District  of  Independence,  Iowa, 
John  T.  Babnbtt,  Treasurer  of  said  District,  Geoeoe 
A.  Netcott,  W.  E.  Bain,  Appellees. 

School  buildings:    subcontractors'  claims  :  fh^ing  of  same.    Under 

1  the  statute  relating  to  the  filing  of  claims  by  subcontractors  for 
material  furnished  for  the  construction  of  any  public  building, 
bridge  or  other  improvement  not  belonging  to  the  state,  the  filing 
of  a  claim  with  the  treasurer  of  a  school  district,  and  service 
of  notice  thereof  on  the  president  and  secretary  of  the  board, 
is  in  compliance  with  the  provision  of  the  statute  requiring  that 
it  shall  be  filed  with  the  officer  through  whom  payment  is  to 
be  made. 

Same:     insolvency  of  principal  contractor:    effect.     While  the 

2  statute  above  referred  to  does  not  create  a  lien  in  favor  of  a 
subcontractor  it  does  offer  him  an  equitable  right  to  the  unpaid 
funds  in  the  hands  of  the  corporation ;  and  upon  compliance  with 
the  statute  in  filing  his  claim  a  personal  liability  is  created  against 
the  corporation,  to  the  extent  of  the  funds  in  its  hands,  which 
can  not  be  defeated  by  a  general  assignment  by  the  principal 
contractor  for  the  benefit  of  creditors,  although  previously  made. 

Same:    effect  of  assignment  by  contractor.    The  general  assign- 

3  ment  for  the  benefit  of  creditors  by  a  contractor  for  public  work 
before  its  completion,  does  not  amount  to  an  assignment  of  the 
fund  for  construction  of  the  work  in  the  hands  of  the  corpora- 
tion; the  assignee  takes  only  a  right  of  action  therefor. 

Same:     statute:    preference.     The  statute  giving  subcontractors  a 

4  claim  against  public  corporations  provides  for  a  preference  which 
the  courts  can  not  ignore,  even  though  distribution  of  the  funds 
in  the  hands  of  the  corporation  under  a  general  assignment  by 
the  principal  contractor  would  be  more  equitable. 

Appeal  from  Bitchanan  District  Court. — Hon.  F.  C. 

Platt,  Judge. 

Monday,  November  18,  1913, 
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The  defendant  Ifetcott  is  a  principal  contractor,  who 
entered  into  contract  with  the  defendant  school  district  for 
the  erection  of  a  schoolhouse.  The  plaintiff  is  a  subcon- 
tractor,  who  furnished  Netcott  over  $6,000  worth  of  lum- 
ber and  material  for  the  construction  of  such  public  build- 
ing. As  such  subcontractor  the  plaintiff  brought  this  action 
against  the  school  district  under  the  provisions  of  section 
3102  of  the  Code;  the  defendant  Netcott  being  insolvent 
and  having  failed  to  finish  the  contract  Upon  trial  in 
the  district  court,  the  plaintiff's  petition  was  dismissed,  and 
it  appeals. — Reversed  and  remanded. 

Cook  &  Cook,  for  appellant 

Hastier  £  Hasner,  for  school  district  and  its  treasurer. 

Chappell  £  Todd,  for'  W.  E.  Bain,  assignee. 

Evans,  J. — The  case  was  submitted  upon  an  agreed 
statement  of  facts.  Only  questions  of  law,  therefore,  are 
submitted  for  our  consideration.  These  questions  are  two 
in  number:  (1)  Did  the  plaintiff  comply  with  the  pre- 
liminary requirements  of  section  3102,  or  did  he  fail  to 
file  his  statement  of  accoimt  with  the  proper  oflScer  of  the 
school  district?  (2)  Were  the  provisions  of  section  3102 
available  to  the  plaintiff  after  the  principal  contractor  had 
made  a  general  assignment  for  the  benefit  of  his  creditors  } 

Section  3102  is  as  follows: 

Public  Buildings  or  Bridges — Claim  of  Subcontractor. 
Every  mechanic,  laborer  or  other  person  who,  as  subcon- 
tractor, shall  perform  labor  upon  or  furnish  materials  for 
the  construction  of  any  public  building,  bridge  or  other  im- 
provement not  belonging  to  the  state,  shall  have  a  claim 
against  the  public  corporation  constructing  such  building, 
bridge,  or  improvement  for  the  value  of  such  services  and 
material,  not  in  excess  of  the  contract  price  to  be  paid  for 
such  building,  bridge  or  improvement,  nor  shall  such  cor- 
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poration  be  required  to  pay  any  such  claim  before  or  in 
any  different  manner  from  that  provided  in  the  principal 
contract  Such  claim  shall  be  made  by  filing  with  the 
public  officer  through  whom  the  payment  is  to  be  made  an 
itemized  and  sworn  statement  of  the  demand,  within  thirty 
days  after  the  performance  of  the  last  labor  or  the  furnish- 
ing of  the  last  of  the  material,  and  such  claims  shall  have 
priority  in  the  order  which  they  are  filed. 

In  attempted  compliance  with  the  requirements  of  this 
section  the  plaintiff  filed  an  itemized  and  sworn  statement 
of  his  account  with  the  treasurer  of  the  school  district; 

and  within  a   few  minutes   thereafter,   and 

1.  School  build-  •        .  i         .^   ^i  ^-  r  j 

iNos:  subcon-  approximately  at  the  same  time,  he  served  a 
of*'iItm  ^*^"'  written  notice  of  such  filing  upon  the  presi- 
dent and  secretary  of  such  school  district 
It  is  urged  by  appellee  that  the  treasurer  was  not  the 
proper  officer  with  whom  such  statement  should  have  been 
filed,  but  that  it  should  have  been  filed  with  the  secretary 
as  being  the  officer  contemplated  by  the  provisions  of  the 
quoted  section.  This  contention  is  based  in  part  upon  the 
case  of  Green  Bay  Lamber  Co.  v.  Thomas,  106  Iowa,  420. 
That  was  an  action  against  the  county.  The  statement  was 
filed  or  left  with  one  member  of  the  board  of  supervisors. 
We  held  in  that  case  that  it  should  have  been  filed  with 
the  county  auditor.  This  section  of  the  statute  was  not  at 
that  time  identical  with  its  present  form.  Its  requirement 
then  was  that  the  statement  should  be  filed  *With  the  officer 
through  whose  order  the  payment  is  to  be  made.'*  It  will 
be  noted  that  the  statute  in  its  present  form  requires  a 
filing  with  the  "public  officer  through  whom  the  payment 
is  to  be  made.''  It  was  this  provision  which  led  the  appel- 
lant to  make  the  formal  filing  with  the  treasurer  on  the 
theory  that  he  was  the  officer  through  whom  payment  would 
be  made.  It  is  argued  that  the  change  in  the  statute  was 
intended  only  to  improve  its  form,  and  not  to  change  its 
real  meaning,  and  that  its  meaning  and  intent  are  not  there- 
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by  changed.  The  argument  is  that  the  treasurer  as  a  dis- 
bursing o£Bcer  can  exercise  no  responsibility  except  to  pay 
the  warrants  drawn  upon  him^  that  the  warrants  must  bo 
drawn  by  the  president  and  secretary,  and  that  such  war- 
rants when  drawn  and  delivered  constitute  payment  within 
the  meaning  of  the  statute.  The  argument  is  not  without 
its  force.  •  A  warrant  being  once  issued  and  delivered  is 
practically  beyond  recall  or  defense;  but  the  fact  remains 
that  the  treasurer  is  the  officer  through  whom  the  payment 
is  made  in  the  literal  sense.  It  is  evident,  also,  that,  if  the 
plaintiff  had  filed  its  statement  with  the  secretary  in  lieu 
of  the  treasurer  or  with  the  president  in  lieu  of  either,  he 
could  not  have  escaped  the  menace  of  plausible  argument 
against  the  course  adopted.  As  against  the  secretary,  it 
could  be  said  that  he  is  not  the  officer  through  whom  "pay- 
ment" should  be  made,  and,  further,  that  he  is  not  the 
officer  "through  whose  order"  the  payment  is  to  be  made. 
His  duties  are  clerical  and  are  performed  under  the  direc- 
tion of  the  board  of  directors  in  pursuance  only  of  their 
official  action.  The  order  or  warrant,  when  issued  upon  the 
direction  of  the  board,  must  be  signed  by  the  president  and 
the  secretary.  If  it  would  have  been  sufficient  to  file  with 
the  secretary  under  the  terms  of  the  statute,  by  the  same 
reasoning  it  would  be  sufficient  to  file  the  same  with  the 
president  As  urged  by  appellees,  the  real  purpose  of  the 
statute  is  very  plain.  It  is  intended  to  bring  the  claim 
definitely  and  formally  to  the  attention  of  the  governing 
officers  of  the  corporation  before  its  liability  thereon  can 
attack  We  have  already  noted  the  fact  that  the  plaintiff 
not  only  filed  the  sworn  statement  with  the  treasurer,  but 
he  immediately  served  written  notice  to  that  effect  upon  the 
president  and  the  secretary.  We  think  that  such  a  course 
fully  met  the  requirements  of  the  statute  and  amounted  to 
a  filing  of  the  statement  with  the  president,  secretary,  and 
treasurer.  To  hold  otherwise  would  be  unduly  technical, 
and  would  ignore,  not  only  the  spirit  of  the  statute,  but  its 
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literal  letter  as  well,  in  that  the  treasurer  is  an  officer 
through  whom  ^^pajment''  is  made. 

II.     We  turn   now  to  the  second  question.     A  few 

hours  prior  to  the  filing  of  the  sworn  statement  by  plaintiff 

and  on  the  same  day,  the  principal  contractor,  I^etcott,  made 

a.  Sams:  imoI-      *  general  assignment  for  the  benefit  of  his 

dAf contSt"'   creditors.     The  plaintiff  filed  ite  claim  with- 

tor:  effect.        j^^  ^j^^  thirty-day  period,  and  complied  in  all 

respects  with  every  requirement  of  the  statute.  It  is  agreed 
that  there  was  in  the  hands  of  the  school  district,  due  un- 
der the  contract,  at  the  time  of  such  filing,  the  net  sum  of 
$6,168.57  over  and  above  one  prior  claim  of  $97.  The 
question  is,  can  the  plaintiff  be  deprived  of  the  benefits  of 
section  3102  by  the  mere  act  of  the  principal  contractor  in 
transferring  his  claim  against  the  school  district  to  some 
other  person?  Does  the  mere  fact  that  the  principal  con- 
tractor made  a  general  assignment  for  his  creditors  prevent 
the  plaintiff  from  availing  himself  of  this  statute  thereaf- 
ter, even  though  within  the  statutory  period  ?  Our  first  im- 
pressions on  the  oral  argument  inclined  to  the  affirmative 
on  this  question.  Upon  further  consideration  we  are  con- 
vinced that  the  position  is  not  sound.  We  have  held  here- 
tofore that  the  statute  creates  no  lien  in  favor  of  the  sub- 
contractor, although  it  does  offer  him  a  certain  equitable 
right.  WhitehoiLse  v.  Surety  Co.,  117  Iowa,  328;  Oreen 
Bay  Lumber  Co.  v.  Independent  School  District  of  Odeholt, 

125  Iowa,  227;  Swearingen  Lumber  Co.  v.  School  District, 

126  Iowa,  283;  Steel  Co.  v.  Van  Buren  County,  126  Iowa, 
619. 

In  the  Swearingen  case,  supra,  we  held  that  where  the 
school  district  was  garnished,  and  answered  showing  its  in- 
debtedness, and  was  adjudged  to  pay  the  claim  of  the  gar- 
nishee, it  was  entitled  to  credit  for  the  amount  so  paid,  and 
was  liable  only  for  the  amount  remaining  in  its  hands.  And 
this  was  held  notwithstanding  that  the  subcontractor  filed 
his  claim  therewith  within  thirty  days.  He  had  not  filed  his 
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claim  when  the  school  district  answered.  It  was  made  to 
appear,  also,  in  that  case  that  the  subcontractor  intervened 
in  the  garnishment  action,  and  that  the  question  of  his 
priority  was  there  litigated.  It  is  contended  for  appellee 
that  such  case  is  authority  to  support  the  ruling  of  the 
trial  court  We  think  it  falls  far  short.  The  statute  pur- 
ports to  create  a  personal  liability  against  the  public  cor- 
poration. It  is  limited,  however,  to  the  amount  due  under 
the  contract  at  the  time  such  liability  is  created.  The  cor- 
poration is  not  bound  to  assume  that  the  subcontractor  will 
avail  himself  of  the  provisions  of  this  statute.  It  is  not 
bound  to  suspend  operations  while  waiting  for  the  expira- 
tion of  thirty  days  in  favor  of  any  subcontractor.  But, 
when  the  subcontractor  does  avail  himself  of  the  provisions 
of  this  section  and  does  comply  with  its  formal  require- 
ments, then  a  personal  liability  is  created  against  the  pub- 
lic corporation,  to  the  extent  of  the  amount  of  money  then 
in  its  hands,  preference  being  given  to  subcontractors  in  the 
order  of  their  filing  in  pursuance  of  this  statute.  If  we 
say  that  the  principal  contractor  can  of  his  own  volition 
deprive  the  plaintiff  of  the  benefits  of  this  section  by 
merely  making  a  general  assignment  for  the  benefit  of  his 
creditors,  then  we  contradict  the  statute,  and  we  deny  to 
the  subcontractor  the  very  preference  which  the  statute  of- 
fers him.  If  the  principal  contractor  may  thus  defeat  the 
subcontractor  by  making  a  general  assignment  for  his 
creditors,  by  the  same  logic  he  may  do  so  by  making  any 
bona  fide  assignment  to  any  proper  person  for  a  proper 
consideration.  This  would  be  adding  an  exception  to  the 
statute  and  taking  somewhat  of  substance  away  from  it. 

It  is  argued  that  by  force  of  the  general  assignment 

the  fund  in  the  hands  of  the  school  district  passed  imme- 

3.  Same-  effect      diatcly  iuto  the  possession  or  custody  of  the 

mcn**'b5°"         assignee.     But  this  contention   is  not  quite 

contractor.        accuratc.     No   title  to   a  fund   is   involved. 

The  school  dis-trict  was  debtor  to  Netcott  under  the  con- 
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tract.  The  general  assignment  carried  to  the  assignee 
the  possession  of  no  fund.  The  principal  contractor 
had  a  cause  of  action  against  his  debtor  and  nothing 
more.  This  cause  of  action  was  acquired  by  the  assignee 
by  the  general  assignment  The  right  and  interest  of  the 
school  district  as  debtor  was  not  affected.  If  the  school 
district  had  paid  to  !N'etcott  the  full  amount  due  under  the 
contract  before  the  subcontractor  had  availed  himself  of  the 
provisions  of  section  3102,  it  would  have  been  protected 
against  a  second  liability  under  the  holding  in  the  Swear- 
ingen  case,  supra.  If  it  had  made  such  payment  to  the 
assignee  under  the  same  circumstances,  it  might  perhaps 
have  been  protected  in  like  manner.  The  provisions  of  the 
statute  guard  the  public  corporation  against  double  liability. 
But  there  is  no  valid  reason  why  it  needs  any  protection  to 
the  extent  of  the  amount  due  from  it,  and  while  such 
amount  remains  unpaid.  If  this  is  so  as  between  it  and 
the  principal  contractor,  we  can  see  no  fair  reason  why  it 
should  not  be  so  as  between  it  and  the  assignee  of  the  con- 
tractor. True,  the  amount  due  from  the  school  district 
after  the  assignment  is  no  longer  due  to  the  principal  con- 
tractor, but  to  the  assignee.  But  this  change  does  not,  under 
the  terms  of  the  statute,  operate  as  a  limitation  upon  the 
right  of  the  subcontractor.  The  limitation  of  the  liability 
imposed  by  the  statute  is  "not  in  excess  of  the  contract 
price  to  be  paid  for  such  building."  The  contract  price  and 
the  payments  thereon  and  the  balance  due  form  the  criterion 
under  the  statute,  and  this  regardless  of  whether  the  prin- 
cipal contractor  has  transferred  his  interest  therein  or  not. 
The  assignee  took  the  cause  of  action  as  it  was.  While  it 
was  held  by  the  contractor,  it  was  subject  to  the  contin- 
gency that  subcontractors  had  a  right  to  avail  themselves  of 
the  provisions  of  the  statute  at  any  time  before  settlement 
had.  The  assignee  necessarily  took  the  cause  of  action  sub- 
ject to  the  same  contingency. 

It  is  urged  that  distribution  of  this  insolvent  estate 


Dec.  1912]  Williams  v."  Williams.  621 

under  the  assignment  would  be  more  equitable  than  to  per- 
mit this  creditor  to  obtain  the  claimed  preference.     The 

argument  appeals  to  us,  but  the  statute  un- 
statute:  dcr  Consideration  expressly  provides  for  pref- 

erence.  Of  necessity  a  statute  of  preference 
can  never  operate  equally  in  a  particular  case.  If  there 
ought  to  be  no  preference  in  such  a  case,  the  statute  should 
be  repealed.  While  it  continues,  it  can  not  be  ignored. 
Without  this  statute  the  principal  contractor  could  by  a 
general  assignment  divert  the  contract  price  in  large  part 
to  the  benefit  of  antecedent  creditors.  The  statute  could 
be  rendered  more  equitable,  perhaps,  if  it  provided  for  a 
pro  rata  distribution  of  the  unpaid  price  among  the  labor 
and  materialmen.  But  it  is  not  so  written.  The  conclu- 
sion is  unavoidable  in  this  case  that  the  plaintiff  has 
brought  itself  within  the  provisions  of  the  statute  and  is 
entitled  to  the  preference. 

Some  other  points  are  argued  by  appellant.  Objec- 
tion is  made  to  certain  credits  claimed  and  taken  by  the 
school  district;  one  being  for  $30  for  insurance  and  the 
other  being  for  about  $200  for  an  old  building  that  was 
taken  by  Netcott  at  such  agreed  price.  It  is  sufficient  to 
say  that  the  points  here  urged  were  not  made  in  the  court 
below.  A  stipulation  of  facts  was  entered  into,  and  the 
case  was  tried  thereon.  From  this  the  amount  of  the  in- 
debtedness appears  as  above  stated. 

The  judgment  of  the  trial  court  must  be — Reversed 
and  the  case  Bemanded. 


Petee  Williams,  Appellant,  v.  Lizzie  F.  Williams, 

Appellee. 

Wills:  construction:  life  estate.  In  the  construction  of  wills, 
courts  will  look  to  the  intent  of  the  testator  as  gathered  from 
the  instrument  as  a  whole,  rather  than  to  a  comparison  of  par- 
ticular  words   and   phrases   with  those   of   like   import   used   by 
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others  under  other  surroundings;  the  ordinary  canons  of  con- 
struction are  to  be  followed  simply  as  aids  in  determining  the 
testator's  intent 
Where  the  testator  gave  his  wife  a  life  estate  and  upon  her  death 
his  son  to  become  the  owner  of  a  life  estate,  and  upon  his  death 
the  property  to  go  to  the  heirs  of  his  body,  and  if  he  died  with- 
out issue  then  to  his  sisters,  and  limited  his  power  of  alienation 
except  for  the  purpose  of  paying  legacies,  the  son  took  only  a 
life  estate;  the  rule  of  Shelley's  case  not  being  controlling. 


Appeal  from  Johnson  District   Court. — Hon.   R.   P. 

Howell,  Judge. 

Monday^  Novembeb  18,   1912. 

AoTiON  to  recover  possession  of  certain  real  estate  and 
to  establish  plaintiff's  title  thereto.  Defendant  demurred 
to  the  petition,  and,  this  demurrer  having  been  sustained, 
plaintiff  elected  to  stand  on  his  petition,  and  judgment  was 
rendered   for   defendant.      Plaintiff    appeals. — Affirmed. 

Ney  £  Bradley,  for  appellant. 

Wade,  Butcher  &  Davis,  for  appellee. 

Deemeb,  J. — Plaintiff  claims  title  to  the  real  estate 
in  controversy  under  and  in  virtue  of  the  will  of  Peter 
Williams,  deceased,  from  which  we  quote  the  following 
paragraphs : 

Par.  1.  I,  Peter  Williams,  of  the  county  of  Johnson, 
state  of  Iowa,  being  of  sound  mind  and  disposing  memory, 
do  hereby  make  and  publish  this,  my  last  will  and  testa- 
ment, as  follows,  to  wit:  I  will  and  bequeath  to  my  be- 
loved wife,  Ellen  M.  Williams,  a  life  interest  in  and  to 
all  real  property  of  which  I  may  die  seised  or  possessed 
the  same  to  use  to  her  use  and  support,  she  to  receive  all 
rents,  profits  and  emoluments,  derived  therefrom  so  long 
as  she  shall  survive  me,  provided,  however,  it  is  my  will 
and  wish  that  my  son,  Peter  Williams,  shall  be  allowed  to 
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rent  the  real  estate  in  \7hich  my  said  beloved  wife  shall 
have  a  life  interest  as  aforesaid,  if  my  said  beloved  wife 
shall  find  and  deem  him  a  suitable  and  careful  person  to 
rent  the  same. 

Far.  2.  I  will  and  bequeath  that  upon  the  death  of 
my  said  beloved  wife,  that  my  said  beloved  son,  Peter  Wil- 
liams, shall  have  and  become  owner  in  all  real  estate  men- 
tioned in  the  next  preceding  paragraph  of  a  life  estate 
therein  and  upon  the  death  of  my  said  beloved  son  the  said 
property  shall  pass  and  go  to  the  heirs  of  his  body  and  be- 
come vested  in  them  in  fee  simple,  absolute,  provided,  how- 
ever, should  my  said  beloved  son  die  without  issue  then  the 
said  real  estate  shall  pass  and  go  to  his  sisters,  Lizzie  F., 
Nellie  H.,  and  Jennie  A.,  or  to  the  survivors  of  them;  it 
being  my  will  that  all  of  my  real  estate  of  whatever  kind 
or  nature  of  which  I  may  die  seised  or  possessed  shall  first 
be  subject  to  the  life  estate  or  interest  of  my  said  beloved 
J7ife  as  provided  in  the  first  paragraph  hereof,  and  upon 
her  death  shall  pass  to  my  beloved  son,  the  said  Feter,  and 
that  the  said  son  shall  have  a  life  estate  therein  and  that 
he  shall  not  be  privileged  to  mortgage  or  sell  the  said  real 
estate  or  any  part  thereof  except  that  he  shall  be  allowed 
to  mortgage  the  said  real  estate  for  the  purpose  of  obtain- 
ing money  with  which  to  pay  his  sisters,  Lizzie  F.,  Nellie 
H.,  and  Jennie  A.,  the  several  sums  bequeathed  to  them  as 
provided  in  the  next  succeeding  paragraph  hereof. 

Far.  3.  Upon  the  death  of  my  beloved  wife,  Ellen 
M.,  I  will  and  bequeath  that  my  son,  the  said  beloved  Feter 
Williams,  shall  pay  to  my  beloved  daughter,  Lizzie  F.,  the 
sum  of  twenly-five  hundred  dollars,  and  shall  pay  to  my 
beloved  daughter,  Nellie  H.,  the  sum  of  two  thousand 
dollars,  and  shall  pay  to  my  beloved  daughter  Jennie  A.,  the 
sum  of  one  thousand  dollars,  the  said  several  sums  be- 
queathed in  this  paragraph  to  be  paid  within  one  vear  from 
the  death  of  my  beloved  wife,  and  to  become  a  charge  and 
lien  upon  all  real  estate  left  in  my  estate  and  passing  into 
the  hands  of  my  said  beloved  son,  Feter,  as  in  the  next 
preceding  paragraph  provided  until  said  several  sums  are 
fully  paid. 

Far.  4.  I  will  and  bequeath  that  all  the  personal 
belongings  of  which  I  may  die  seised  or  owner  or  possessed, 
shall  pass  and  become  the  property  of  my  beloved  daugh- 
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ters,  Lizzie  F.,  Nellie  H.,  and  Jennie  A.,  in  equal  shares; 
it  being  my  will  that  my  said  daughters  shall  take  all  and 
every  kind  of  personal  property  of  which  I  may  die  owner 
or  possessed  in  equal  shares;  provided,  however,  I  will  and 
bequeath  unto  my  said  beloyed  son,  Peter,  all  the  work 
horses,  harness,  buggies,  wagons  and  farming  machinery 
of  which  I  may  die  owner  or  possessed;  said  beloved  chil- 
dren to  become  owners  of  the  said  personal  property  upon 
my  death ;  and  provided  further  that  the  piano  which  I  may 
possess  upon  my  death  shall  go  to  my  beloved  daughter, 
Jennie  A. 

Par.  5.  I  will  and  bequeath  that  my  said  beloved  son, 
Peter  Williams,  shall  pay  all  expenses  of  my  last  sickness 
and  burial  expenses  and  I  will  and  request  that  my  be- 
loved daughters  Lizzie  F.,  Nellie  H.,  and  Jeimie  A.,  shall 
erect  at  their  expense  a  monument  at  my  grave  which  shall 
cost  not  less  than  six  hundred  dollars.  I  will  and  request 
that  my  beloved  son,  Peter  Williams,  shall  pay  the  expenses 
of  my  last  sickness  and  burial  expenses  of  my  beloved  wife, 
Ellen  M. 

The  argument  is,  that  by  the  second  paragraph  of  the 
will  either  under  the  rule  in  Shelley's  case,  or  by  reason 
of  the  language  of  the  clause  itself,  plaintiff  took  an  estate 
in  fee,  subject  to  a  life  estate  in  his  mother,  and  that  all 
subsequent  clauses  are  void  for  repugnance  or  operated  as 
a  restraint  upon  alienation  and  should  not  be  considered. 
For  appellee  it  is  contended  that  the  rule  of  Shelley's  case 
is  not  applicable  to  wills,  or,  if  applicable,  it  is  not  a  rule 
of  property,  but  may  perhaps  be  considered  in  arriving  at 
the  testator's  intent,  and  that,  in  any  event,  the  rule  to  be 
applied  here  is  to  arrive  at  testator's  intent  from  an  exami- 
nation of  the  whole  instrument.  It  is  useless  to  enter  into 
the  field  of  inquiry  regarding  the  law  of  this  state  applic- 
able to  such  wills.  The  question  was  fully  examined  in 
the  late  case  of  Westcott  v.  Meeker,  144  Iowa,  311,  and 
we  there  held,  following  the  Massachusetts  court,  that: 

The  rule  for  the*  construction  of  wills  followed  by 
courts  in  recent  times  is  to  ascertain  the  intent  of  the  tes- 
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tator  from  the  whole  instniment,  attributing  due  weight  to 
all  its  language,  and  then  give  effect  to  that  intent  unless 
prevented  by  some  positive  rule  of  law,  rather  than  to  try 
to  make  the  interpretation  of  particular  words  or  phrases  in 
one  instrument  square  with  that  before  given  to  somewhat 
similar  words  used  by -some  one  else  under  other  surround- 
ings to  accomplish  a  more  or  less  different  end.  McCurdy 
V.  McCaUum,  186  Mass.  464  (72  N.  E.  75).  A  few  com- 
binations of  words  have  become  so  fixed  in  their  meaning 
by  long  and  unvarying  use  as  to  be  rules  of  property.  But 
ordinary  canons  for  the  interpretation  of  wills,  having  been 
established  only  as  aids  for  determining  testamentary  in- 
tent, are  to  be  followed  only  so  far  as  they  accomplish  that 
purpose,  and  not  when  the  result  would  be  to  defeat  it 

Gk)ing  back  now  to  the  will,  it  will  be  observed  from 
a  reading  thereof  that  testator  expressly  limited  plaintiff's 
estate  to  one  for  life,  and  put  it  out  of  his  power  to  sell 
or  dispose  of  the  fee.  In  at  least  two  clauses  of  the  will 
testator  said  that  he  should  have  but  a  life  estate,  and  ex- 
press limitations  were  put  upon  his  power  of  alienation. 
It  is  manifest  that  the  devise  of  the  remainder  to  the  heirs 
of  his  body,  and  in  default  of  issue,  to  others  was  not  in- 
tended simply  as  a  limitation,  but  the  words  creating  the 
estate  were  manifestly  intended  as  words  of  purchase.  The 
rule  in  Shelley's  case  is  not  controlling,  and  no  other  rule 
should  be  recognized  which  will  defeat  testator's  clearly  ex- 
pressed intent. 

The  judgment  must  be,  and  it  is, — Affirmed. 


A.  E.  Maine  v.  Demetrios  Constantine,  Appellant. 

Landlord  and  tenant:  lien:  notice:  enforcement.  Subsequent 
I  purchasers  are  charged  with  notice  of  a  provision  creating  a 
lien  for  rent  in  a  duly  executed  and  recorded  lease  of  property; 
and  where  the  provision  was  definite  with  respect  to  the  extent 
of  the  h'en  and  the  property  to  which  it  attached,  the  fact  that 
it  was  -in  general  terms  and  resembled  the  landlord's  statutory 
Vol.  157  I  A.— 40. 
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lien,  in  no  manner  affected  iu  validity,  or  the  right  to  enforce  it 
in  equity. 

Same:     claim  foe  kent:,  evidence.     The   evidence  respecting  the 

2  amount  due  on  certain  rent  notes  is  reviewed  and  held  to  sup- 
port the  finding  of  the  trial  court. 

Same:    waiver  of  lien:  FEAua    The  execution  of  a  new  lease,  with 

3  th6  understanding  that  the  amount  still  due  on  the  prior  lease 
should  be  satisfied,  is  not  a  waiver  of  the  lien  under  the  original 
lease:  Nor  could  fraud  be  inferred  from  the  fact  that  plaintiff 
sued  for  more  than  was  in  fact  due  him. 

Same:     enforcement  of  lease:    parties.     One  having  no  interest 

4  in  a  lease  or  th^  enforcement  of  the  same  at  the  time  action 
was  instituted  for  that  purpose  was  not  a  necessary  party  de- 
fendant; the  maker  of  the  lease  and  rent  notes  and  the  present 
owner  of  the  property  were  the  only  necessary  parties. 

Appeal  from  Johnson  District   Court. — ^Hon.   R.   P. 

HowELLy  Judge. 

MoNDATy  November  18,  1912. 

AoTiON  to  recover  for  rent  alleged  to  be  due  from 
James  Constantine,  and  to  establish  an  alleged  mortgage 
lien  therefor  on  goods  transferred  by  him  through  another 
to  Demetrios  Constantine.  Relief,  though  for  a  lesser 
amount,  was  awarded  as  prayed.  Demetrios  Constantine 
appeals. — Affirmed, 

Ney  &  Bradley,  for  appellant. 

S.  C,  Ranch,  for  appellee. 

Ladd,  J. — On  February  6,  1906,  plaintiff  leased  a 
store  building  to  James  Constantine  for  a  period  of  three 
years  beginning  March  Ist  following  at  the  rental  of  $50 
per  month.  A  lease  was  executed  containing  a  provision 
that  ''the  lessor  shall  have  a  lien  for  the  rent  at  any  time 
due  or  to  become  due  upon  any  and  all  the  property  of  the 
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said  party  of  the  second  part,  including  all  goods,  mer- 
chandise! fixtures,  and  kitchen  furniture  used  in  or  about 
said  premises  of  any  ^character  or  description  during  the 
term  of  this  lease,  whether  the  same  is  exempt  from  execu- 
tion or  not.  No  demand  for  rent  shall  be  necessary  to 
entitle  rights  herein  stipulated."  This  lease  was  duly 
acknowledged  by  the  lessee  and  recorded  December  28, 
1906.  As  evidencing  the  monthly  rental  thirty-six  pro- 
missory notes  were  executed  by  the  lessee  to  the  lessor  of 
$50  each  payable  on  the  1st  day  of  the  respective  months, 
and  bearing  interest  at  the  rate  of  7  percent  per  annum  if 
not  paid  at  maturity.  The  petition  alleged  that  the  notes 
maturing  on  the  1st  days  of  January,  February,  April, 
May,  and  June,  1908,  and  January  and  February,  in  1909, 
had  never  been  paid,  and  that  but  $50  had  been  paid  June 
19,  1909,  on  the  note  maturing  November  1,  1908.  Judg- 
ment was  prayed  against  James  Constantino  for  the  amount 
of  these  notes,  and  that  a  lien  for  such  amount  be  estab- 
lished against  the  property  on  the  premises,  conceded  to  be 
that  which  belonged  to  the  lessee  named  in  the  lease  and  by 
him  kept  thereon.  On  October  3,  1906,  James  Constantine 
made  a  conditional  sale  of  the  property  contained  in  the 
building  to  John  Constantine  and  Stephen  Saphos,  the  terms 
being  that  the  purchasers  were  to  go  into  possession  January 
1,  1907;  and,  when  their  promissory  notes  amounting  to 
$2,200,  evidencing  the  price,  were  paid,  the  seller  should 
execute  to  them  a  bill  of  sale  of  said  property.  This  con- 
tract was  also  duly  recorded.  Subsequently  Saphos  sold 
his  interest  in  the  property  and  business  to  John  Constan- 
tine, and  about  the  termination  of  the  lease  the  latter  took 
Demetrios  in  as  a  partner.  In  the  fall  of  1907  plaintiff 
extended  the  building  twelve  feet  to  the  rear  under  an 
agreement,  as  he  claimed,  that  John  Constantine  would  pay 
an  additional  rental  of  $10  per  month.  John  denied  having 
so  promised,  but  his  numerous  checks  for  $60 — each  the 
total  of  the  two  rentals — strongly  corroborate  the  plaintiflF's 
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testimony,  and  we  are  satisfied  that  the  arrangement  was 
as  claimed  by  plaintiff.  On  May  20,  1909,  two  months 
after  the  expiration  of  the  lease  to  James  Constantine,  a 
new  lease  for  a  term  of  two  years  beginning  May  1,  1909, 
at  a  monthly  rental  of  $60  per  month,  was  executed  to 
John  and  Demetrios.  On  February  3,  1911,  Demetrios 
acquired  the  interest  of  John  Constantine  in  the  property, 
and  interposes  several  defenses,  which  will  now  be  con- 
sidered. 

I.  As  the  lease  was  duly  acknowledged  and  recorded, 
subsequent  purchasers  were  charged  with  notice  of  its  con- 
tents in  so  far  as  these  erected  any  incumbrance.  Even 
X.  Landlokd  and     though   the   lien   stipulated   was   in   geileral 

TKN ANT  * 

lien:  tcHus   and   therein  somewhat  resembled   the 

notice  • 

cnfore«incnt  landlord's  Ueu  created  by  statute,  this  in  no 
manner  impairing  its  validity  or  the  right  of  the  lessor  to 
enforce  the  same  in  equity.  1  Jones  on  Liens,  section  540 
et  seq.  The  clause  creating  the  lien  was  definite  in  terms 
with  respect  to  the  extent  thereof  and  the  property  to  which 
attached,  for  it  was  to  secure  the  rent  reserved  in  the  lease, 
due  or  to  become  due,  and  to  cover  all  the  goods  of  the 
lessee  on  the  demised  premises.  There  is  no  basis  for  the 
contention  that  the  lien  thus  created  was  but  the  statutory 
landlord's  lien,  or  that  Demetrios  Constantine  took  without 
notice. 

II.  It  is  said,  however,  that  the  notes  sued  on  had 
been  paid.  This  conclusion  is  reached  in  two  ways:  (1) 
By  computing  all  which  has  been  paid  throughout  the  per- 

Same-  ^^^  ^^  ^^*^  leases,  and  then  excluding  the 

foV^rent:         ^^^*   ^^   ^^®   ^^^  three  months   as   unpaid; 
evidence  ^g^  j^^  claiming  that  certain  disputed  items 

have  in  fact  been  paid.  Under  the  sale  of  James  to  John 
Constantine,  the  latter  was  to  pay  the  rent  from  January 
1,  1907,  and  there  is  no  controversy  but  that  none  was 
owing  for  the  use  of  the  premises  prior  to  that  time.  The 
rent  since  January  1,  1911,  has  been  paid.    From  January 
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1,  1907,  to  October  1,  of  tliat  yea^r  it  should  be  computed 
at  $50  per  month  and  thereafter  at  $60  per  month,  amount- 
ing without  interest  to  $2,790.  The  plaintiff  concedes  that 
he  has  been  paid  $2,349.  Appellant  argues  upon  the  as- 
sumption that  the  $240  paid  after  January  1,  1911,  was 
not  applied  dn  the  rent  thereafter  maturing,  and,  of  course, 
reaches  the  conclusion  that  much  less  at  least  is  owing  on 
.the  rent  previously  maturing.  John  Constantino  testified 
to  having  paid  plaintiff  by  check,  $50.20,  June  6,  1908, 
and  $50,  October  3,  1908.  Neither  of  these  checks  were 
produced,  but  items  of  like  amounts  were  charged  a  few 
days  after  each  check  was  issued  in  Constantino's  account 
with  the  bank  at  which  he  did  business.  No  credit,  how- 
ever, was  given  plaintiff,  who  had  an  account  with  the  same 
bank.  But,  of  course,  he  might  have  indorsed  the  checks 
to  others  or  drawn  the  money  thereon.  He  explained  that 
he  thought  he  had  indorsed  one  of  the  checks  to  James 
Constantino  in  payment  of  a  note  owing  him  by  John. 
These  items  must  have  been  allowed.  A  check  of  $107.20 
was  issued  to  Maine  by  John  Constantino  May  20,  1908, 
and  the  latter  contends  that  this  was  in  payment  of  rent, 
while  the  former  testified  that  it  was  to  recoup  him  for  a 
like  amount  paid  to  satisfy  a  judgment  recovered  by  James 
Constantino  against  John  in  the  justice's  court.  Also  John 
Constantino  testified  to  having  paid  the  rental  for  January 
and  February,  1908,  in  cash,  and  also  to  having  made  two 
payments  of  $50  each  in  1908.  His  testimony  as  to  these 
payments  is  entirely  uncorroborated  and  denied  by  plaintiff. 
In  view  of  this  state  of  the  record  and  the  fact  that  tho 
several  witnesses  testified  orally,  the  findings  of  the  district 
court  either  that  the  $107.20  should  be  credited  and  the 
alleged  payments  of  rents  for  January  and  February,  1908, 
rejected  or  vice  versa,  and  the  alleged  cash  payments  of 
$50  each  were  not  made,  ought  not  be  disturbed.  If  so, 
then  the  finding  of  the  district  court  .that  $228.25  was  still 
owing  should  not  be  disturbed. 
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III.  The  contention  that  plaintiff  in  executing  the 
new  lease  and  in  receiving  subsequent  payments  of  rent 
waived  the  lien  of  the  first  lease  is  not  well  founded.    It  is 

3.  Same:  waiver  ^^u©  t®  ^^^  ^^st  declined  to  cxccute  the  new 
of  lien:  fraud,    j^^^^  ^^^^jj  ^j^^  ^^^^  ^£  ^^  former  lease  had 

been  fully  paid,  but  testified  that  he  finally  executed  the 
lease  upon  the  understanding  that  the  amount  due  on  the 
first  lease  was  to  be  satisfied. 

The  notes  sued  on  were  not  surrendered,  and  the  mak- 
ing of  the  new  lease  in  no  way  prejudiced  the  defendants, 
nor  did  the  matter  of  application  of  payments,  and  we 
discover  no  ground  upon  which  the  doctrine  of  waiver  can 
well  rest,  nor  is  fraud  to  be  inferred  from  the  fact  that 
plaintiff  claimed  more  than  was  finally  found  to  be  due. 
The  evidence  does  not  warrant  the  conclusion  that  he  acted 
in  bad  faith,  and  therefore  fraud  can  not  be  imputed  to 
him. 

It  is  urged  that  John  Constantine  should  have  been 
made  a  defendant.     He  had  no  interest  in  the  property  in 

4.  Same-  Controversy  when  the  action  was  begun  or 
5f*?ca^****  thereafter.  Judgment  was  not  claimed 
parties.  agaiust  him.     It  was  enough  that  the  maker 

of  the  lease  and  notes,  together  with  the  present  owner 
of  the  property,  were  made  parties  defendant. 

We  discover  no  error  in  the  record,  and  the  judgment 
is — Affirmed. 


Blanche  Menoel,  Appellee,  v.  Geobge  Menoel,  Appel- 
lant. 

Appeal:    conclusiveness  of  secord.    It  will  be  assumed  on  appeal 

1  that  papers  and  documents  included  in  a  transcript  which  have 
been  duly  certified  by  the  judge  and  reporter  are  a  part  of  the 
record,  though  not  specially  identified. 

Same,    The  recital  in  the  record  on  appeal  that  a  party  appeared  in 

2  person  on  the  hearing  of  an  application  for  the  order  appealed 
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from  can  not  be  contradicted  by  parol,  but  must  stand  until  the 
record  has  been  corrected  in  the  district  court;  and  where  the 
order  appealed  from  appears  from  the  record  to  have  been  en- 
tered in  the  district  court,  and  is  properly  in  the  proceedings  of 
that  court,  it  will  be  assumed  that  the  application  was  heard  by 
the  court  and  not  a  judge  thereof. 

Divorce:     additional  suit  mon£y:    jurisdiction.     The  application 

3  in  this  divorce  case  for  additional  suit  money,  and  the  affidavits 
in  support  thereof,  are  held  to  show  such  a  changed  situation 
since  the  previous  order  was  made  as  to  give  the  court  juris- 
diction to  grant  the  new  order. 

Same:    application  for  suit  money:  evidence.    An  application  for 

4  additional  suit  money  should  be  treated  as  a  motion  authorized 
by  the  statute  for  that  purpose,  and  may  be  supported  by  affi- 
davits to  be  treated  as  evidence  on  the  hearing. 

Same:    temporary  alimony:  subsequent  allowance.    An  order  for 

5  temporary  alimony  is  not  a -final  adjudication  of  the  rights  of 
the  parties  in  that  regard,  but  the  court  has  power  to  make  a 
subsequent  additional  allowance. 

Same:    allowance  of  suit  money.    Suit  money  may  be  allowed  for 

6  the  purpose  of  resisting  an  appeal  from  an  order  for  temporary 
alimony. 

Same:    jurisdiction.    A  judge  as  such  has  no  power  to  award  tem- 

7  porary  alimony;  this  power  is  limited  to  the  court  itself. 

Same:    allowance  of  suit  money.    Suit  money  for  the  prosecution 

8  of  an  appeal  from  an  order  allowing  temporary  alimony  can 
only  be  awarded  by  the  appellate  court;  and  an  order  of  the 
district  court  allowing  anything  for  this  purpose  is  erroneous. 

Same:     allowance  of  attorneys'  fees.     Where  attorneys'  services 

9  in  a  divorce  action  were  rendered  in  reliance  upon  defendant's 
liability  therefor,  and  were  necessary  to  the  plaintiff's  prosecu- 
tion or  defense  of  her  case,  the  fact  that  they  had  already  been 
performed  is  no  objectiop  to  an  allowance  therefor. 

Same.     The  fact  that  there  had  been  a  number  of  cases  involving 

10  the  collection  of  suit  money  previously  allowed,  was   sufficient 
authority  for  allowing  additional  attorney's  fees. 

Same.     To  justify  the  reversal  of  an  order  allowing  suit  money 

11  it  must  appear  that  the  court  was  without  jurisdiction,  or  that 
it  abused  its  discretion  in  the  amount  of  the  allowance. 


1 


632  Mengel  v.  Menoel.  [157  Iowsl 

Appeal  from  Scott  District  Court. — Hon.   A.   J.   House, 

Judge. 

Monday,  November  18,   1912. 

Fbom  an  additional  allowance  to  plaintiff  of  temporary 
alimony  or  suit  money  in  a  suit  for  divorce  under  the  title 
above  given,  defendant  appeals. — Affirmed. 

B.  /.  Salinger  and  Oeorge  W.  Scott,  for  appellant. 

Sharon  &  Iliggins,  for  appellee. 

Deemeb,  J. — This  case  has  had  a  checkered  career, 
and  the  record  now  before  us  is  incomplete  and  difficult  to 
understand.  We  are  advised  that  there  is  now  before  us 
another  intermediate  order  in  an  original  divorce  case 
brought  by  plaintiff  against  her  husband,  George  Mengel, 
which  latter  case  has  not  as  yet  been  tried,  although  it  has 
been  pending  for  many  years,  during  which  time  there  has 
been  a  prolonged  controversy  over  many  intermediate  or 
collateral  orders.  One  branch  of  the  case  reached  us  many 
years  ago  and  was  disposed  of,  so  far  as  this  court  is  con- 
cerned, by  an  opinion  which  will  be  found  reported  in  145 
Iowa,  737.  We  are  informed  that  that  branch  of  the  case 
is  now  pending  on  appeal  to  the  Supreme  Court  of  the 
United  States,  and  doubtless  should  take  judicial  notice  of 
that  fact. 

The  matter  now  before  us  was  initiated  by  plaintiff 
filing  in  the  district  court  on  March  8,  1909,  the  following 
application : 

Comes  now  Blanche  Mengel  by  her  attorney,  E.  M. 
Sharon,  and  asks  the  court  to  order  the  defendant  to  pay 
the  clerk  of  this  court  the  sum  of  five  hundred  dollars  to 
be  applied  as-  partial  payment  of  the  costs  and  attorney's 
fees  incurred  in  this  cause,  and  in  support  of  this  applica- 
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tion  says :  That  this  cause  was  commenced  in  March,  1907, 
and  that  she  had  retained  E.  M.  Sharon  of  the  firm  of 
Sharon  &  Donegan  as  her  attorney  in  the  January  proceed- 
ing. That  the  defendant  has  contested  the  case  and  sought 
lo  delay,  the  termination  thereof.  That  there  have  been 
twenty-eight  different  pleadings  filed  in  this  case  in  this 
court,  and  the  trial  of  the  plaintiff's  cause  for  separate 
maintenance  and  defendant's  cause  to  annul  the  marriage 
continued  five  times.  Th^t  her  attorney  has  been  obliged 
to  advance  up  to,  the  present  date  $32.70  for  sheriff  and 
clerks'  cost  in  this  cause.  That  the  defendant  commenced 
an  independent  action  to  enjoin  the  judgment  of  the  Su- 
preme Court  affirming  the  order  of  this  court  ordering  the 
defendant  to  pay  the  plaintiff  $50  per  month  for  her  sup- 
port, pending  the  disposition  of  the  cause.  That  there  have 
been  three  applications  for  an  injunction  on  said  allowance 
in  this  court,  which  were  successfully  contested  by  her  at- 
torney. That  three  appeals  have  been  taken  to  the  Supremo 
Court  of  Iowa;  that  one  of  said  appeals  was  dismissed  at 
time  required  to  file  abstract.  One  was  affirmed  on  motion 
of  plaintiff,  and  one  is  still  pending  wherein  plaintiff's  at- 
torney has  filed  a  brief  and  argument  and  an  abstract  of 
the  record,  the  printing  of  which  cost  $21.80.  That  in  all 
of  these  appeals  there  have  been  numerous  motions,  state- 
ments, affidavits,  briefs,  and  arguments  not  printed,  but 
which  required  much  legal  work.  That  defendant  also 
notified  plaintiff's  attorney  to  go  to  Des  Moines  at  a  hear- 
ing on  the  application  to  Judge  Sherwin,  of  the  Supreme 
Court,  for  an  injunction  to  restrain  the  execution  of  the 
judgment  for  $575  of  the  ^allowance  for  support  made  by 
this  court,  and  her  said  attorney  has  received  no  repayment 
of  his  expenses,  and  has  filed  a  motion  to  dissolve  the  in- 
junction, with  the  answer  of  the  plaintiff  and  affidavits  of 
an  officer  or  employee  of  the  two  banks  in  which  it  was 
alleged  that  plaintiff  had  funds;  that  such  accounts  were 
the  accounts  of  Felicia  Renter,  the  daughter  of  plaintiff. 
That  it  is  necessary  for  plaintiff  to  have  funds  to  apply 
as  part  payment  for  the  services  of  her  attorney  and  the 
money  expended  in  costs  paid  and  payable  before  proceed- 
ing further  in  its  prosecution  and  defense.  That  $50  is  all 
the  money  hereto  paid  said  E.  M.  Sharon  on  account  of  his 
services  and  disbursement  in  this  cause,  and  the  plaintiff 
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has  no  means  of  her  own  with  whidi  to  pay  him  except 
as  she  obtains  the  same  from  her  hnsband,  who  is  liaUe  for 
the  same.  That  the  appeal  from  the  order  allowing  sup- 
port mcfnej  is  an  appeal  from  an  interlocotory  order  of  this 
courty  and  this  court  has  jurisdiction  to  make  the  allowance 
herein  asked  for.  Blanche  Mengel,  by  £.  IL  Sharon,  her 
attorney. 

This  application  was  duly  verified  by  plaintiflTs  at- 
torney. 

On  March  30,  19 11,  plaintiff  also  filed  the  following 
motion : 

Comes  now  the  plaintiff  and  moves  the  court  for  an 
order  compelling  the  defendant  to  pay  the  clerk  of  this 
court  $2,000  for  attorney's  fee  and  costs  for  expenses  made 
necessary  by  litigation  caused  by  the  defendant  and  to  en- 
able  the  plaintiff  to  prosecute  her  said  action  in  the  court 
and  the  Supreme  Court  of  the  United  States,  and  submits 
in  aid  of  this  motion  affidavit  and  application  filed  herein 
about  March  8,  1909,  and  affidavits  submitted  herein. 
Sharon  &  Higgins,  Attorneys  for  Plaintiff. 

With  this  was  filed  an  affidavit  by  plaintiff's  counsel, 
to  which  we  shall  hereinafter  refer.  Plaintiff  also  filed  her 
own  affidavit,  to  which  reference  will  subsequently  be  made. 
We  shall  presently  make  such  reference  to  the  original 
affidavit  as  the  record  will  warrant. 

On  April  5,  1911,  defendant  was  served  with  the  fol- 
lowing notice: 

State  of  Iowa,  Scott  County. 

Notice  of  Hearing  on  Application  for  Allowance  of 
Suit  Money.  Blanche  Mengel,  Plaintiff,  v.  Gteorge  Mengel, 
Defendant.  In  the  District  Court  of  Said  County.  To  the 
Above  named  Defendant:  You  are  hereby  notified  that 
there  is  filed  in  the  office  of  the  clerk  of  the  district  court, 
in  and  for  said  county  of  Scott,  state  of  Iowa,  the  applica- 
tion of  the  above  named  plaintiff,  asking  against  you  the 
allowance  of  $2,000  for  suit  money  and  attorney's  fees  in . 
the  above-entitled  cause,  and  that  unless  you  appear  and 
make  defense  thereto  before  Judge  House,  at  the  courthouse 
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in  Davenporty  in  said  county,  on  the  17th  day  of  April, 
1911,  an  allowance  will  be  entered  against  you,  and  judg- 
ment rendered  thereon* 

Sharon  &  Higgins, 
Attorneys  for  Plaintiff. 

On  May  3,  1911,  a  hearing  was  had  on  the  second 
of  the  foregoing  applications  in  point  of  time  at  the  Scott 
county  courthouse,  and  we  find  that  the  following  record 
was  made  thereat:  Testimony  was  introduced  tending  to 
show  an  agreement  between  counsel  for  the  postponement 
of  the  hearing  from  the  time  fixed  in  the  notice 
until  May  3,  1911.  On  the  part  of  defendant,  one 
George  Scott  testified  that  he  was  an  attorney  of  record 
for  said'  defendant,  and  that  he  agreed  •to  May  3d  as  the 
date  for  the  hearing;  but  it  is  claimed  that  his  appearance 
in  the  case  was  special,  and  that  his  agreement  was  not 
binding  on  defendant.  As  he  was  an  attorney  of  record 
for  the  defendant,  we  think  his  agreement  was  binding. 
But,  however  this  may  be,  the  transcript  to  which  we  have 
been  compelled  to  resort  shows  affirmatively  that  defendant 
appeared  in  person  on  the  morning  of  May  3d,  and  tho 
court  ordered  that  the  matter  be  taken  up  at  1  p.  m.  of 
said  day.  At  that  time  plaintiff  by  her  attorney  introduced 
the  following  from  the  record  in  the  original  case:  The 
appearance  docket  and  fee  book  showing  the  filings  in  the 
original  case  of  Mengel  v.  Mengel,  and  in  a  case  entitled 
QeorgB  Mengel  v.  Blanche  Mengel  and  Louis  Eckhardt, 
the  issuance  of  a  writ  of  attachment  and  a  levy  thereun- 
der, and  another  case  of  the  same  title  as  the  last  one  above 
mentioned  being  an  action  on  injunction  bond,  and,  as  *we 
understand  it,  the  pages  of  an  appearance  docket  showing 
the  filings  in  another  case  of  the  same  title.  The  original 
application  for  suit  money  was  also  introduced,  and  also 
the  application  filed  March  8,  1909,  which  we  have  here- 
tofore set  out  in  extenso. 

In  support  of  the  motion  for  allowance  of  suit  money 


636  Mengel  v.  Mengel.  [157  Iowa 

filed  March  30,  1911,  plaintiff  also  introduced  the  affidavit 
of  her  attorney,  from  which  we  quote  the  following: 

E.  M.  Sharon,  being  duly  sworn,  deposes  and  says, 
as  supplemental  to  his  affidavit  filed  herein  March  8,  1909, 
that  since  March  5,  1909,  he  has  paid  out  for  plaintiff's  ex- 
penses of  suit  in  the  sum  of  $61.38,  and  that  he  has  been 
obliged  to  follow  the  dilatory  appeals  and  reviews  and  re- 
hearing instituted  by  defendant's  counsel,  and  states  that  in 
addition  to  the  matters  set  out  in  his  former  affidavit  he  has 
made  an  additional  motion  to  dissolve  the  injunction  grant- 
ed by  Judge  Sherwin  in  February,  1908,  which  the 
Supreme  Court  sustained.  That  he  made  and  had  granted 
a  motion  for  procedendo  from  the  Supreme  Court  in 
the  case  of  George  Mengel  against  this  plaintiff 
and  the  sheriff  of  this  county,  and  had  judgment  in  this 
court  for  the  costs  in  that  case.  That  he  has  commenced, 
and  there  is  pending  in  this  court,  an  action  on  the  injunc- 
tion bond  in  the  above  injunction  case;  that  on  March  29, 
1910,  said  Gteorge  Mengel,  defendant  herein,  obtained  from 
Judge  Deemer,  Chief  Justice,  an  order  allowing  a  writ  of 
error  in  this  case  to  the  Supreme  Court  of  Iowa  for  re- 
view of  said  case  in  the  Supreme  Court  of  the  United 
States  of  America  and  allowing  a  supersedeas.  The  plain- 
tiff herein  applied  for  a  modification  of  said  order  and  for 
the  allowance  of  attorney's  fees  for  contesting  said  writ  and 
an  additional  security  on  said  supersedeas.  Judge  Deemer 
held  that  he  did  not  have  jurisdiction  to  allow  attorney's 
fees,  but  did  order  said  bond  increased  from  $2,111  to 
$4,000.  Said  George  Mengel  failed  to  file  the  record  in 
the  Suprerae  Court  at  Washington,  D.  C,  and  in  August, 
1910,  this  plaintiff  did  have  said  record  certified  from  the 
Supreme  Court  of  Iowa  on  this  plaintiff  or  her  attorney 
filing  the  same — paying  the  costs  of  docketing  the  case,  and 
employing  counsel  at  Washington  for  that  purpose,  said 
writ  of  error  was  dismissed.  That  afterwards  and  about 
the  5th  day  of  September,  1910,  said  George  Mengel  or  his 
attorney  again  applied  for  writ  of  error,  and  again  Judge 
Deemer  granted  the  same  and  also  ordered  a  supersedeas. 
Plaintiff's  attorney,  knowing  that  under  the  statutes  and 
procedure  in  the  United  States  courts  a  writ  of  error  does 
not  and  can  not  be  made  to  operate  as  a  supersedeas  unless 
said  writ  is  allowed  within  sixty  days,  Sundays  excluded, 
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from  the  rendition  of  the  judgment  to  be  reviewed,  applied 
to  Judge  Deemer  to  have  said  supersedeas  vacated,  and 
supported  said  application  with  a  brief.  George  Mengel's 
attorney  contesting  the  matter,  plaintiff  did  furnish  at  least 
two  additional  briefs  which  involved  a  study  of  the  stat- 
utes and  decisions  of  the  United  States  and  its  courts.  That 
after  several  months  Judge  Deemer  refused  to  declare,  the 
supersdeas  ineffective,  but  did  in  his  final  order  limit  its 
application  to  the  particular  judgment  entered  in  the  Su- 
preme Court  of  Iowa,  January  15,  1908.  That  plaintiff 
in  error  while  he  has  complied  with  the  rules  of  the  United 
States  Supreme  Court  and  filed  the  records  in  that  court 
prior  to  October  5,  1910,  has  not  had  such  record  printed 
within  a  reasonable  time  as  required  by  said  rules,  and  ap- 
parently intends  to  delay  the  disposition  of  said  writ  of 
error  in  that  court  so  long  as  possible,  and  plaintiff  nor  her 
attorney  have  means  with  which  to  defend  such  suit  in  that 
court  That  about  June,  1910,  plaintiff  had  issued  a  writ 
of  execution  on  the  amount  due  in  this  court  on  the  order 
of  August  1,  1907,  for  temporary  support  of  plaintiff, 
which  execution  the  defendant  without  notice  induced  Judge 
Jackson  to  recall;  that  such  recall  was  canceled  on  plain- 
tiff's application,  but  afterwards  defendant  in  a  separate 
suit  obtained  an  injunction  restraining  execution  of  that 
judgment,  and  plaintiff  has  on  file  an  answer  and  motion 
to  dissolve.  That  the  book  charges  for  his  services  and  dis- 
bursements in  prosecuting  this  suit  and  defending  the 
counter  litigation  of  the  defendant  are  already  $1,916.25, 
and,  while  the  sum  is  reasonable  and  just,  plaintiff  must 
abandon  her  suit  and  the  relief  which  affiant  believes  she  is 
entitled  to  unless  she  can  meet  the  contentions  of  the  de- 
fendant in  the  matter  of  the  Supreme  Court  of  the  United 
States  and  in  the  various  suits,  injunctions,  and  superse- 
deas pending  in  this  court.  The  plaintiff's  attorney,  the 
affiant,  has  not  received  any  money  or  property  from  plain- 
tiff nor  from  other  persons  for  or  on  account  of  this  suit 
or  those  growing  out  of  it  or  the  matters  between  plaintiff 
and  defendant  except  $9.16  return  cost  paid  clerk  of  United 
States  Supreme  Court,  and  affiant  does  not  believe  that 
plaintiff  is  able  to  advance  him  any  money  for  his  services 
or  disbursements  herein.     E.  M.  Sharon. 

And  in  the  same  connection  plaintiff's  own  affidavit 
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bearing  date  March  24thy  but  filed  with  the  motion  of 
March  30th,  reading  as  follows: 

Blanche  Mengel,  being  duly  sworn,  deposes  and  says 
that  she  is  the  plaintiff  in  the  above-entitled  cause.  That 
she  was  obliged  to  give  up  her  residence  in  -Davenport 
temporarily  in  September,  1907,  on  the  refusal  of  the  de- 
fendanty  her  husband,  to  contribute  to  her  support,  and 
when  defendant  appealed  from  the  order  of  Judge  Bollin- 
ger compelling  said  G^i^  Mengel  to  pay  her  $50  per 
month.  That  the  only  money  or  property  she  had  or  con- 
trolled at  that  time  was  money  in  two  Davenport  banks 
which  was  the  property  and  had  been  given  to  her  daughter 
Felicia.  That  since  August  1,  1907,  she  has  received  no 
money  or  property  from  any  source  except  for  her  personal 
service  and  assistance  from  members  of  bar  own  family. 
That  she  has  kept  her  daughter  in  a  boarding  school  in 
Kentucky.  That  she  has  not  paid  her  attorney  any  money 
for  his  services  or  disbursements  since  the  bringing  of  this 
suit  except  that  he  retained  $50  of  an  allowance  of  $100 
ordered  by  the  court  and  paid  by  defendant  in  May  or 
June,  1907,  and  that  she  has  been  unable  to  do  so  and  now 
has  no  money  or  property  from  which  she  is  able  to  make 
any  such  payments.    Blanche  Mengel. 

In  addition  to  this,  plaintiff  offered  an  additional 
affidavit  made  by  her  attorney  and  filed  March  31,  1911, 
reading  as  follows: 

E.  M.  Sharon,  being  duly  sworn,  deposes  and  says  that 
he  is  one  of  the  attorneys  of  tiie  plaintiff  and  has  been  since 
the  commencement  of  this  suit.  That  on  the  trial  of  plain- 
tiff's suit  for  separate  maintenance,  certified  record  of  her 
marriage  with  defendant  was  put  in  evidence.  That  de- 
fendant's contention  was  that  plaintiff  was  incompetent  to 
contract  marriage  at  the  time.  That  the  records  of  this 
cause  show  that  the  prior  marriage  of  the  plaintiff  with 
Otto  Reuter  had  been  annulled  on  the  ground  that  said 
Otto  Reuter  had  a  wife  living  from  whom  he  had  not  been 
divorced  at  the  time  of  his  marriage  to  plaintiff.  That  at 
the  close  of  that  trial  Judge  Bollinger  announced  bis  find- 
ing that  the  marriage  of  plaintiff  and  defendant  was  legal 
and  valid,  and  that  the  evidence  showed  him  to  be  worth 
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$50,000;  defendant  not  having  contradicted  plaintiff's  evi- 
dence to  that  effect,  and  afterwards  in  open  court,  after 
plaintiff  had  filed  her  amendment,  asking  for  a  divorce. 
Defendant's  attorneys  offered  to  withdraw  their  cross-peti- 
tion attacking  the  validity  of  the  marriage  hetween  the  par- 
ties thereto,  and  the  reason  that  it  was  not  withdrawn  was 
plaintiff's  attorneys  refused  to  consent  thereto.  That  the 
evidence  taken  on  the  trial  of  this  cause  has  been  tran- 
scribed, and  the  cost  thereof,  $300  or  thereabouts,  has  been 
taxed  as  costs  in  this  cause,  but  such  transcript  is  in  the 
possession  of  defendant  or  his  attorneys.  That  said  tran- 
script of  the  evidence  is  referred  to  in  support  of  this 
motion  to  show  the  legality  of  plaintiff's  marriage  and  her 
right  to  divorce  in  this  action.  That  af&ant  further  says 
that  this  action  was  commenced  and  is  prosecuted  in  good 
faith  by  him  as  an  attorney  at  law.    E.  M.  Sharon. 

The  papers  filed  in  the  several  cases  noticed  in  the 
appearance  docket  were  also  introduced.  And  also  a  de- 
cree of  this  Court  rendered  January  23,  1908,  which  con- 
cluded as  follows: 

Now,  therefore,  it  is  adjudged  and  decreed  that  the 
judgment  of  the  said  district  court  be  affirmed  in  all  par- 
ticulars, and  that  the  appellee,  Blanche  Mengel,  have  and 
recover  of  Gteorge  Mengel  the  sum  of  $500  and  15  percent 
of  said  principal  sum,  with  interest  and  costs,  and  judg- 
ment is  hereby  entered  in  favor  of  Blanche  Mengel  and 
against  George  Mengel  and  Henry  Jaeger  for  $575,  with 
interest  thereon  from  date  at  the  rate  of  6  percent  per 
annum,  and  $25  for  costs  of  this  appeal  and  accrued  costs, 
and  that  general  execution  issue  from  this  court  to  the 
sheriff  of  Scott  county  for  the  collection  thereof.  [Signed] 
Scott  M.  Ladd,  Chief  Justice. 

Also  a  subsequent  order  entered  on  March  10,  1908, 
reading  as  follows: 

The  above-entitled  cause  came  on  for  hearing  on  the 
motion  of  the  appellee  for  judgment  in  favor  of  the  appellee 
and  against  the  appellant  and  the  surety  on  his  appeal  bond, 
and  the  court,  having  considered  the  statements  and  argu- 
ments in  favor  of  said  motion,  filed  for  the  appellee  by 
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Sharon  &  Donegan,  her  attorneys^  and  those  in  resistance 
by  Buyman  &  Ruyman  and  Sallinger,  Scott  &  Theophilus 
for  the  appellant,  and  the  court,  being  fully  advised  in  the 

premises,   finds   that  this  court  did  on  the  day  of 

January,  1908,  affirm  the  order  and  judgment  of  the  district 
court  of  Scott  county,  made  and  entered  August  1,  1907, 
by  which  the  appellant  herein  was  ordered  to  pay  the 
appellee  herein  the  sum  of  $250  on  or  before  August  5, 
1907,  and  $50  per  month  on  the  first  day  of  each  month 
thereafter,  until  final  judgment  herein,  and  that  this  court 
did  on  the  23d  day  of  January,  1908,  enter  judgment 
thereunder  for  the  sum  of  $500,  being  the  simi  at  that  time 
due,  with  penalty  and  costs;  and  further  find  that  there  is 
now  due  on  said  order  the  sum  of  $100,  being  the  pay- 
ments due  on  February  1  and  March  1,  1908,  and  that  no 
remand  of  this  appeal  has  been  made  or  asked  for  by  the 
appellee,  and  all  the  record  pertaining  to  said  matters  hav- 
ing been  certified  to  and  filed  in  this  court,  now  it  is  ad- 
judged and  decreed  that  the  appellee,  Blanche  Mongol, 
have  and  recover  of  George  Mengel,  the  appellant,  and 
Henry  Jaeger,  surety  on  the  appeal  bond  of  appellant,  the 
sum  of  $100,  and  judgment  is  hereby  entered  against  said 
George  Mengel  and  Henry  Jaeger  id  the  sum  of  $100  with 
interest  thereon  at  the  rate  of  6  percent  per  annum  and 

costs  and  accrued  costs  taxed  at  $ j  and  that  the 

clerk  of  this  court  issue  under  the  seal  thereof  execution  to 
the  sheriff  of  Scott  county,  Iowa,  for  the  collection  thereof, 
and  that  this  matter  be  continued  until  further  order  of  this 
court. 

The  original  order  for  temporary  alimony  is  in  the 
record,  and  it  is  as  follows: 

It  is  ordered  that  defendant  pay  to  plaintiff  for  her 
support  the  sum  of  $50  per  month  from  April  1,  1907; 
$250  of  said  money  to  be  paid  within  five  days  from  this 
day,  and  $50  on  September  1,  1907,  and  $50  on  the  first 
day  of  each  month  thereafter  until  final  judgment  in  this 
case  or  until  otherwise  ordered  by  the  court.  Defendant 
excepts.     Jas.  W.  Bollinger,  Judge. 

This  was  entered  on  August  1,  1907.  The  record  also 
shows  an  order  of  date  Fobrnary  12,  1908,  overniling  de- 
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fendant's  motion  to  vacate  the  order  of  Augast  Ist.  There 
is  also  a  showing  of  an  appeal  from  an  order  denying 
defendant  a  temporary  writ  of  injunction  against  the  en- 
forcement of  the  original  order  for  temporary  alimony. 
Also  a  copy  of  a  resistance  filed  for  defendant  to  a  motion 
for  a  judgment  in  this  court  pursuant  to  the  order  of  af- 
firmance entered  in  January  of  the  year  1908,  and  also  a 
like  resistance  to  a  motion  said  to  have  be^n  filed  in  Sep- 
tember of  the  same  year.  A  showing  is  also  made  of  defend- 
ant's dismissal  of  the  appeal  taken  by  him  from  the  order 
of  the  district  court  denying  him  a  temporary  writ  of  in- 
junction against  the  enforcement  of  the  order  for  temporary 
alimony.  Included  in  the  record  is  a  supplemental  opinion 
filed  by  this  court  in  response  to  defendant's  petition  for 
rehearing  on  the  appeal  from  the  allowance  of  temporary 
alimony;  also  a  copy  of  the  original  opinion  filed  March 
12,  1909.  The  record  also  shows  the  allowance  of  an  ap- 
peal from  the  decree  of  this  court  to  the  Supreme  Court 
of  the  United  States,  and  a  dismissal  of  that  appeal  by  the 
United  States  Supreme  Court  for  failure  to  file  and  docket 
the  case;  this  dismissal  having  been  entered  August  19, 
1910.  The  record  also  contains  a  motion  by  plaintiff  to 
vacate  a  supersedeas  order  entered  by  one  of  the  justices 
of  this  court,  with  an  argument  thereon  in  print  or  type- 
writing; also  a  motion  to  modify  the  supersedeas  order,  for 
additional  security,  and  for  an  allowance  of  additional  at- 
torney's feeSk  This  motion  was  also  addressed  to  the  then 
chief  justice  of  this  court.  The  record  of  the  proceedings 
in  the  district  court  in  the  original  case  is  also  presented 
by  the  record  before  us,  and  this  shows  the  overruling  of 
a  demurrer  filed  by  defendant  and  his  insistence  upon  a 
trial  of  the  main  case,  orders  fixing  a  day  therefor,  and  the 
release  of  some  of  the  attached  property.  The  record  also 
shows  the  allowance  of  a  second  writ  of  error  to  the  Su- 
preme Court  of  the  United  States,  of  date  September  3, 

1910,  together  with  an  order  for  a  supersedeas  upon  defend- 
Vol,  157  Ia.- 
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ant's  filing  a  bond  in  the  sum  of  $4,000.  This  is  the  en- 
tire record  in  the  case^  and  it  is  needless  to  say  it  is  in  an 
extremely  confused  condition.  On  account  of  the  nature 
of  the  abstracts  we  have  been  compelled  to  resort  to  the 
transcript,  and  from  that  we  have  made  the  necessary  ex- 
cerpts and  quotations.  It  is  hard  to  extract  a  dear  or 
satisfactory  statement  as  to  the  nature  of  the  controversy, 
but  the  trial  court  on  this  showing,  and  none  other,  made 
the  followihg  order: 

This  matter  came  on  to  be  heard  on  the  application  of 
the  plaintiff  for  the  allowance  of  $2,000  suit  money  to  pay 
in  part  costs  and  attorney  fees  incurred,  and  to  defend  and 
prosecute  pending  litigation.  The  plaintiff  appeared  by 
Sharon  &  Higgins,  her  attorneys,  and  the  defendant  ap- 
peared in  person.  And  the  court  finds  that  jurisdiction  of 
the  parties  and  subject  matter  is  complete,  and  the  plaintiff 
has  introduced  in  evidence  affidavits  and  records  in  cases 
pending ;  and,  the  court,  being  fully  advised  in  the  premises, 
it  is  ordered  and  adjudged  that  defendant  pay  to  the  clerk 
of  this  court  for  the  use  of  the  plaintiff  and  her  attorneys 
the  sum  of  $800  as  suit  money  to  enable  her  to  prosecute 
and  defend  the  litigation  involving  her  rights  to  a  divorce 
from  the  defendant  and  the  support  money  hereto  granted 
her  by  this  court,  and  on  failure  of  defendant  to  so  pay 
said  sum  forthwith  that  execution  issue  for  the  collection 
thereof.  This  allowance  shall  be  in  addition  to,  and  shall 
not  affect,  the  allowance  made  by  this  court  August  1,  1907 ; 
and  this  allowance  is  made  without  prejudice  of  the  rights 
of  the  plaintiff  or  her  attorneys  to  recover  from  the  defend- 
ant costs  and  attorney  fees  heretofore  disbursed  and  ac- 
crued, as  determined  by  the  court  on  final  determination  of 
this  cause,  or  sooner  if  the  conditions  and  circumstances 
justify  the  same.  The  defendant  excepts.  A.  J.  House, 
Judge. 

The  appeal  is  from  this  last  order,  and  many  errors 
are  assigned  and  reasons  advanced  why  the  order  so  made 
should  be  reversed. 

I.  While  it  is  true  that  many  of  the  papers  and  docu- 
ments to  which  we  have  referred  are  not  specifically  identi- 


j 
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fied,  thej  are  all  included  dn  the  transcript,  which  is  duly 

certified,  and  we  must  assume  that  they  are 

X.  Appsal:  con-  «      .  i     •         i  11 

chisiveneM        a  part  01  the  record  in  the  case  below,  as 

of   record.  ,  , 

they  are  certified  to  by  both  the  judge  and 
the  reporter. 

It  is  contended  that  the  court  or  judge  making  this 
order  had  no  jurisdiction,  because  if  made  by  a  judge  he 
had  no  jurisdiction,  and  if  made  by  the  court  defendant 

had  no  sufiicient  notice  of  the  time  set  for 
hearing  and  did  not  appear.  As  to  this  it 
appears  that  defendant  did  have  notice  of  the  hearing,  but 
this  seems  to  have  been  postponed  by  consent  of  one  of  his 
counsel  of  record.  Aside  from  this,  the  record  recites  in 
at  least  two  places,  and  once  in  the  final  order,  that  the  de- 
fendant did  appear  in  person.  These  recitations  can  not 
be  contradicted  by  parol,  and  until  corrected  in  the  district 
court  must  stand  as  a  verity.  Again  the  final  order  seems 
to  have  been  entered  by  the  district  court  and  is  properly 
of  record  in  the  proceedings  in  that  court  We  must  as- 
sume, therefore,  that  the  matter  was  heard  before  the  dis- 
trict court 

II.  It  is  argued  that  the  court  had  no  jurisdiction  of 
this  last  application  for  the  reason  that  it  shows  no  change 
in  the  situation  or  circumstances  of  the  parties  since  the 
Divorce*  Original   Order   for   temporary   alimony   was 

JuU**moSiy:  made,  and  the  application  calls  for  nothing 
jurisdiction.  more  than  a  review  of  the  original  order. 
The  present  application  is  very  informal  in  character;  but, 
taking  all  the  papers  together,  we  think  it  sufficiently  ap- 
pears that  plaintiff's  application  was  for  additional  suit 
money  due  to  change  of  situation  since  the  original  order 
was  made.  The  recitals  in  the  applications  themselves,  to- 
gether with  the  affidavits  attached  thereto,  sufficiently  show 
the  character  thereof,  and  doubtless  gave  the  court  juris- 
diction. 

The  application  should  be  treated  as  a  motion,  and  it* 
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« 

is  expressly  provided  by  section  3833  of  the  Code  that  mo- 
4.  Same:  .ppHc.-    ^^^^   ^^V   ^    Supported   by   affidavit,    and 
moneyT  *"*'      "uch   affidavits  may  be  considered  as  testi- 
cvidence.  mony  upon  the  hearing.     That  such  an  ap- 

plication should  be  by  motion  is  expressly  held  in  Simpson 
V.  Simpson,  91  Iowa,  285;  Firm  v.  Finn,  62  Iowa,  482. 

Aside  from  this,  however,  the  court  has  power  to  make 
subsequent  charges  in  an  order  for  temporary  alimony.  In 
Clyde  v.  Peavy,  74  Iowa,  47,  we  said:    "Orders  made  for 

temporary  alimony  for  the  support  of  the 
poraxV  all-        wifc  and  for  attorney's  fees,  or  suit  money, 

mony:  lubte-  v  #  « 

quent  auow-      as  it  is  sometimcs  called,  are  not  like  ordi- 

nary  money  judgments.  They  cfoi  not,  m 
the  very  nature  of  things,  be  regarded  as  final  adjudica- 
tions as  to  the  rights  of  the  parties.  These  orders  are 
usually  made  to  continue  from  term  to  term,  for  the  reason 
that  it  is  impossible  to  determine  at  the  beginning  what  the 
necessities  of  the  litigation  may  require.  It  may  continue 
for  years,  and  the  court  can  not  determine  in  advance  that 
any  named  sum  of  money  ought  to  be  a  full  allowance  for 
all  purposes.  This  being  the  nature  of  the  proceeding,  no 
mere  temporary  order  can  be  said  to  be  a  final  adjudication. 
Additional  allowances  may  be  made  from  time  to  time." 

III.  Again  it  is  argued,  as  on  the  former  appeal,  that 
the  trial  court,  by  reason  of  defects  in  the  petition  in  the 
original  divorce  action,  had  no  jurisdiction  to  make  any  or- 
der whatever.  This  point  was  ruled  adversely  to  appellant 
on  the  former  appeal,  and  in  addition  to  this  it  is  admitted 
that,  before  the  last  application  was  submitted,  plaintiff 
amended  her  petition  so  as  to  cure  the  defect  therein.  There 
is  nothing  in  this  last  proposition. 

lY.  Next  it  is  argued  that  the  allowance  here  made 
was  unauthorized  because  of  the  fact  that  it  wa^  for  the 
protection  of  an  order  previously  made  for  suit  money, 
and  that,  if  such  an  allowance  should  be  made,  there  would 
be  no  end  to  the  matter.     In  other  words,  that  each  order 
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is  appealable,  and  if  suit  money  were  allowed  to  resist 

each  appeal  there  would  be  an  endless  chain, 
•iiowincc  of      We  have   no   doubt  of  the  inherent  power 

tuit  money.  ,  ^ 

in  some  court  to  make  an  allowance  to  a 
wife  of  suit  money  for  the  purpose  of  resisting  an 
appeal  taken  by  her  husband  from  an  award  of  temporary 
alimony.  Such  an  appeal  is  authorized  and  a  supersedeas 
may  be  given;  and,  if  the  wife  can  have  no  allowance  of 
suit  money  to  resist  the  appeal,  she  may  be  deprived  of 
the  very  thing  which  was  necessary  to  the  prosecution  of 
her  suit  There  ordinarily  is  an  end  to  all  things,  even  of 
a  lawsuit,  although  no  one  yet  has  been  able  to  see  the  end 
of  this  controversy  which  has  proceeded  no  farther  than  an 
allowance  to  plaintiff  of  temporary  alimony  and  suit  money 
with  which  to  prosecute  her  main  action.  True  there  have 
been  a  large  number  of  other  suits,  but  these  have  grown  ' 
out  of  the  original  order  for  suit  money  which  has  not  yet 
been  complied  with.  Nelson,  in  his  work  on  Divorce  and 
Separation,  at  section  862,  states  the  law  on  this  subject  as 
follows:  "The  weight  of  authority  is  that  such  order  may 
be  stayed  by  the  execution  of  a  suitable  undertaking  and 
the  case  may  be  reviewed  without  awaiting  a  final  decree  in 
the  action  for  divorce.  The  undertaking  must  conform  to 
the  provisions  of  the  Code,  and  should  be  in  double  the 
amount  of  the  order  for  a  reasonable  time  within  which  the 
appeal  can  be  determined,  and  for  costs.  After  the  filing 
of  such  undertaking,  the  court  may  make  another  order 
compelling  the  husband  to  pay  costs  and  attorney  fees  to 
enable  the  wife  to  resist  the  appeal.''  Although  no  cases 
are  cited  to  the  last  proposition,  we  think  it  sound  doctrine, 
and  adopt  it  as  the  rule  for  this  state. 

V.     Before   passing  to   the   next   point   in  order,   it 

should  be  stated  in  tbis  connection  that  we  agree  with 

7.  Same:  couusel  in  sayiug  that  a  judge,  as  such,  has 

juriadietioii.       ^^  power  to  allow  temporary  alimony.     The 

statute  in  express  terms  limits  this  power  to  the  court 
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itself.  Code,  section  3177*  But  we  have  already  found 
that  the  hearing  was  before  the  court,  and  the  final  order 
was  entered  by  it.  Prosser  v.  Prosser,  64  Iowa,  378 ;  Shaw 
V.  McHenry,  52  Iowa,  186. 

VI.  The  next  question  in  order  is  the  power  of  the 
district  court  to  allow  suit  money  on  an  appeal  to  this  court 
According  to  our  more  recent  holdings,  the  appellate  tri- 
bunal is  the  only  one  to  make  such  an  allow- 

8.  Same: 

allowance  of      auce.     SIioTs  V,  SJioTS,  133  lowa,  22 ;  Lewis 

suit  money.  ,  '  ' 

v.  Lewis,  138  Iowa,  593.  This  seems  to  be 
the  rule  in  other  jurisdictions.  Cralle  v.  Cralle,  81  Va. 
773 ;  Jenkins  v.  Jenkins,  91  111.  167 ;  State  v.  PhiUips,  32 
Fla.  403  (13  South.  920);  Ooldsmith  v.  Goldsmith,  6 
Mich.  285 ;  Pleyte  v.  Pleyte,  15  Colo.  125  (25  Pac.  25) ; 
Coad  V.  Coad,  40  Wis.  392.  In  so  far  as  the  order  included 
anything  for  attorney's  fees  for  the  prosecution  of  an  ap- 
peal here,  it  was  erroneous  under  the  authorities  cited. 

VII.  Again  it  is  said  that  no  allowance  should  be 
made  for  attorney's  services  already  rendered.  If  these 
had  been  paid  or  plaintiff  had  any  separate  property  with 

which  to  meet  them,  or  if  the  services  had 
ance  of  atto'r-    bccu  rendered  on  the  strength  of  plaintiff's 

neys*  fees. 

credit,  there  would  be  no  doubt  of  appel- 
lant's position.  Bohneri  v.  Bohnert,  91  Cal.  428  (27  Pac. 
732) ;  Beadleston  v.  Beadleston,  103  N.  Y.  402  (8  N.  E. 
735) ;  McCarthy  v.  McCarthy,  137  N.  Y.  500  (33  N.  E. 
550).  But  where  the  services  are  rendered  and  not  paid 
for,  in  reliance  upon  the  husband's  liability  to  pay,  and 
were  necessary  to  enable  the  wife  to  further  prosecute  or 
defend  her  case,  it  is  no  defense  that  they  have  already 
been  performed.     See  Bohnert  v.  Bohnert,  supra. 

VIII.  Finally  it  is  argued  that  there  is  no  proper 
showing  upon  which  to  base  an  allowance   of   additional 

attorney's   fees.      If   the   aflSdavits    filed    by 
plaintiff  and  her  attorney  are  to  be  consid- 
ered, as  we  think  they  should  be,  for  reasons  already  stated, 
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they  show  enough,  in  our  opinion,  to  justify  the  allowance 
made  by  the  trial  court  That  court  had  jurisdiction  of 
the  main  case  and  power  to  make  necessary  allowances  of 
suit  money,  save  as  by  appeal  some  other  court  may  be 
vested  with  exclusive  -jurisdiction  in  such  matters.  In 
connection  with  the  original  order  for  temporary  alimony, 
the  record  shows  a  number  of  cases  to  enforce  and  to  defeat 
the  collection  of  the  allowance  made.  These  cases  were  in 
the  di^rict  court  of  Scott  county,  and  were  proper  to  be 
taken  into  account  in  making  the  allowance  of  additional 
attorney's  fees.  Again  it  seems  that  orders  made  by  judges 
of  this  court  in  some  of  these  collateral  cases  had  to  be 
met  and  set  aside,  and  enough  other  work  which  the  dis- 
trict court  might  properly  consider  was  shown  to  relieve  the 
district  court  from  the  charge  of  an  abuse  of  discretion  in 
making  the  allowance. 

To  justify  the  reversal  of  such  an  order  it  must  be 
shown  that  the  trial  court  had  no  power  or  authority  to 

grant  it ;  in  other  words,  that  it  was  without 
jurisdiction,  or  that  it  abused  its  discretion 
in  the  amount  of  the  allowance.  Campbell  v.  Campbell^ 
73  Iowa,  483.    Neither  of  these  facts  is  shown. 

This  opinion  is  inexcusably  long,  and  it  may  be  that 
the  case  does  not  demand  it  But  tl^e  record  is  such  that 
we  felt  driven  to  a  long  opinion  fully  covering  the  matter, 
or  else  to  a  memorandum  opinion  affirming  the  order  with- 
out more. 

In  view  of  the  arguments  presented,  we  adopted  the 
former  course,  with  the  result  that  the  order  must  be,  and 
it  is. — Affirmed. 


Ed.  Welsh,  Appellant,  v.  Gust  Haleen. 

Pleadings:    amendment.    It  was  not  an  abuse  of  discretion  for  the 

I    court  to  permit  the  defendant,  at  the  close  of  all  the  evidence, 

to  amend  his  counterclaim   for  the  wrongful  suing  out   of  an 
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attachment,  so  that  the  same  would  be  based  oo  the  attaduncnt 
bond. 

Wrongful  attachment:     mauce:    bubixn  op  fboof:    iNsraucnoN. 

2  Under  a  counterclaim  for  wrongful  attachment,  an  instructioa 
that  if  plaintiff  had  no  reasonable  cause  to  believe  the  ground 
alleged  for  the  attachment  to  be  true,  the  jury  mig^t  infer  that 
it  was  maliciously  sued  out,  was  neither  erroneous  nor  placed 
the  burden  on  plaintiff  to  show  want  of  malice;  especially  as 
the  court  further  told  the  jury  that  the  burden  was  upon  defend- 
ant to  show  that  plaintiff  had  no  reasonable  cause  to  believe 
that  the  ground  stated  for  the  attachment  was  true,  which  car- 
ried with  it  the  burden  of  proving  malice. 

Same:    burden  of  "proof.    Where  there  is  direct  proof  of  malice  in 

3  suing  out  an  attachment,  it  combines  with  the  inference  of  malice 
to  be  drawn  from  the  fact  that  the  attaching  creditor  had  no 
reasonable  cause  for  believing  that  the  ground  of  the  attachment 
was  true,  in  establishing  the  preponderance  of  evidence  required 
of  the  party  alleging  that  the  attachment  was  wrongful 

Same:    exemplary  damages:    excessive  verdict.    The  allowance  of 

4  exemplary  damages  and  the  amount  thereof  rests  with  the  jury; 
and  the  instruction  that  where  malice  is  found  the  jury  is  not 
limited  to  actual  damages,  nor  required  to  scrutinize  the  amount 
of  the  verdict  very  closely,  was  not  erroneous;  as  it  could  only 
be  understood  to  apply  to  the  amount  of  exemplary  damages. 
There  was  warrant  for  the  allowance  of  both  actual  and  exem- 
plary damages  in  this  case,  and  the  verdict  is  not  so  large  as  to 
warrant  interference.  ' 

Appeal  from  Boone   District    Court. — ^Hon.    Robsbt   M. 

Wright,  Judge. 

Tuesday,  Novembeb  19,  1912. 

The  facts  are  stated  in  the  opinion. — Affirmed. 

Ooodyhoontz  &  Mahoney,  for  appellant 

D.  0.  Baker,  for  appellee. 

Shebwin,  J. — The  plaintiff  brought  this  action  on  an 
account  claimed  to  be  due  from  the  defendant,  who  was 
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for  several'  years  a  tenant  on  his  farm.     The  action  -was 

z.  Plbapingi:        aided  by  a  general  attachment.    The  defend- 

amcndnent       ^^^  ^^^  counterclaims  for  sums  said  to  be 

due  him  on  account,  and  for  the  wrongful  suing  out  of  the 
attachment  The  case  was  tried  to  a  jury,  ai^d  a  general 
verdict  was  returned  for  the  defendant  upon  which  judg- 
ment was  entered.    The  plaintiff  appeals. 

The  plaintiff's  account  amounted  to  $261.75,  and  of 
this  sum  $100  was  claimed  for  feed  furnished  to  two  colts 
that  defendant  had  kept  on  the  place  for  a  time  before  the 
termination  of  his  tenancy.  The  defendant  counterclaimed 
on  an  account  amounting  to  $77.68,  and  in  a  separate  coun- 
terclaim asked  damages  for  the  wrongful  suing  out  of  the 
writ  of  attachment.  Defendant  admitted  in  his  answer 
that  there  was  due  the  plaintiff  on  his  account  the  sum  of 
$144.84,  and  plaintiff  admitted  defendant's  account  to  the 
extent  of  $9.69.  The  defendant's  original  counterclaim 
for  the  wrongful  suing  out  of  the  attachment  was  not  based 
on  the  attachment  bond,  and,  after  the  close  of  the  eWdence, 
the  plaintiff  moved  for  a  directed  verdict  on  that  part  of 
the  case  for  the  reason  above  stated.  Thereupon,  the  court 
told  defendant's  attorney  that  he  might  amend,  and  he  did 
so,  whereupon  the  motion  to  direct  was  overruled.  There 
was  no  abuse  of  the  court's  discretion  in  the  matter,  and  the 
plaintiff  does  not  appear  to  have  been  prejudiced  by. the  in- 
dulgence. Permitting  the  amendment  operated  to  give  both 
parties  an  opportunity  to  submit  their  claims  to  the  jury, 
and  was  in  the  interest  of  justice  to  both. 

Some  other  minor  matters  are  complained  of,  but  we 
see  nothing  of  a  nature  requiring  more  specific  treatment, 
and  we  shall,  therefore,  discuss  the  grounds  upon  which 
appellant  evidently  relies  for  a  reversal. 

The  most  serious  complaint  is  made  of  instruction  No. 
15,  wherein  the  jury  was  told  that,  if  it  found  that  plain- 
tiff had  no  reasonable  cause  to  believe  that  either  of  the 
grounds  alleged  for  attachment  were  true,  then,  in  such 
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cane,  the  jury  would  have  a  right  to  infer  that  the  at- 

.tachment  was  maliciously  sued  out.     Appel- 
attachmeitt:  .    laut's  principal  contentions  at  this  point  are 

ttiMlke:  bur-  i        .  -  i.  i  i 

den  of  proof :     that  the  instruction  did  not  state  the  correct 

initruction. 

rule  of  law,  and  that^  if  it  did,  it  placed 
the  burden^  under  the  record,  on  plaintiff  to  show  want  of 
malice.  The  rule  stated  is  in  harmony  with  Ahrens  v. 
Fenton,  138  Iowa,  559,  and  the  cases  therein  cited,  and 
need  not  be  further  discussed  here.  In  another  instruction 
the  court  distinctly  told  the  jury  that  the  burden  of  proof 
was  upon  the  defendant  to  prove  that  plaintiff  had  no  rea- 
sonable ground  to  believe  that  the  grounds  stated  for  the 
attachment  were  true,  and  this  burden  carried  with  it  the 
burden  of  proving  malice,  because,  under  the  instructions, 
malice  could  only  be  inferred  from  facts  proven  by  defend- 
ant. The  inference  of  malice,  under  the  circimistanoes 
given,  may  bo  inferred  whether  there  is  direct  proof  of 
malice  or  not. 

If  there  is  direct  proof  thereof,  the  two  combine  in 
establishing  the  preponderance  that  must  be  furnished  by 

3.  Sami:  burden     ^^^  defendant.     Here  there  was  independent 
of  proof.  evidence   from   which   the  jury  might   have 

found  malice,  and  we  think  the  evidence,  as  a  whole,  suf- 
ficient to  warrant  the  verdict. 

The  court  instructed  that,  where  malice  is  found,  the 
^'jury  are  not  limited  to  actual  compensation  nor  are  they 

4.  Sami:  exem-      required  to  scrutinize  very  closely  the  amount 
•iw  e*Si-       ^f  ^h®  verdict."     This  language  seems  to  be 

^rdict.  g^  ^i^^y  ^^|.  ^  j^yy  could  not  have  under- 
stood it  to  apply  to  any  matter  other  than  the  amount  of 
exemplary  damages  allowed,  if  any  were  allowed. 

The  matter  of  allowing  exemplary  damages  and  tbe 
amount  thereof  rests  with  the  jury.  Iniematianal  Har- 
vesler  Co.  r.  Hardware  Co.,  146  Iowa,  172 ;  UnUn^  Mm  r. 
PrentJer,  100  Iowa,  540. 

Appellant  argues  that  the  reoord  shows  that  tibe  jury 
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awarded  the  defendant  exemplary  damages  all  out  of  pro- 
portion to  the  actual  damages  proven.  We  shall  not  at- 
tempt to  determine  just  the  amount  of  actual  or  exemplary 
damages  allowed  by  the  jury.  It  is  true  that  defendant's 
actual  damage  could  not  have  been  large,  but,  in  any  event, 
the  exemplary  damages  actually  allowed  can  not  exceed 
about  $90,  and  it  may  be  even  less  than  that  amount. 
XWe  was  actual  damage  and  a  warrant  for  exemplary 
damages,  and  we  do  not  think  the  latter  so  excessive  as  to 
require  our  interference  therewith.  We  find  no  substantial 
reason  for  either  modifying  or  reversing  this  judgment,  and 
it  is  therefore — Affirmed. 


Sedgwick  S.  Brinsmaid^  Appellee,  v.  The  Order  of 
United  Commercial  Travelers  of  America,  Ap- 
pellant. 

Accident  insurance:  evidence.  In  this  action  for  the  accidental 
death  of  insured  the  evidence  is  held  to  be  in  conflict  as  to 
whether  deceased  came  to  his  death  from  drowning,  or  from 
the  rupture  of  an  artery  while  bathing,  and  to  require  sub- 
mission of  the  case  to  the  jury. 

Appeal  from  Polk  District  Court. — Hon.  Hugh  Brennan, 

Judge. 

TtiESDAT,  November  19,  1912. 

This  is  an  action  at  law  upon  a  certificate  of  mem- 
bership in  the  defendant  association.  Tl\e  defendant  is  a 
mutual  association  and  purports  to  issue  accident  insurance 
to  its  members.  Thomas  F.  Brinsmaid  was  one  of  its  mem- 
bers in  good  standing.  It  is  averred  that  he  lost  his  life 
on  November  27,  1907,  by  drowning  at  Long  Beach,  Cal. 
The  circumstances  of  his  death  are  made  to  appear  by  the 
evidence  in  the  record.  The  defendant  denies  that  the  in- 
sured met  his  death  by  drowning,  and  avers  that  such  death 


652         3binsmaii>  v.  United  Com.  Tbav.       [157  lawa 

was  caused  by  rupture  of  the  large  ar^ry  near  the  heart, 
known  as  the  aorta.  The  question  was  submitted  by  the 
trial  court  to  the  jury,  which  found  for  the  plaintiff.  Judg- 
ment was  entered  upon  the  verdict,  and  the  defendant  ap- 
peals.— Affirmed. 

Sullivan  &  Sullivan,  and  Vorys,  Sater,  Seymour  & 
Pease,  for  appellant. 

Clinton  L.  Nourse,  for  appellee. 

Evans,.  J. — ^There  is  no  controversy  in  this  case  over 
the  fact  of  death.  The  sole  dispute  is  as  to  the  cause  of  it 
It  is  undisputed  that  on  November  27,  1907,  the  insured 
went  bathing  at  Long  Beach,  Cal. ;  that  he  was  apparently 
well  and  strong  when  he  entered  the  water;  that  he  in  some 
manner  .became  helpless  to  save  himself,  and  that  he  was 
later  taken  from  the  water  either  actually  dead  or  so  nearly 
so  that  all  efforts  at  resuscitation  failed.  The  insured  was 
forty-four  years  of  age,  six  feet  one  inch  tall,  weighed  from 
one  hundred  and  ninety  to  two  hundred  pounds,  in  ap- 
parently fine  physical  condition,  all  "muscle  and  bone,'* 
without  surplus  tissue.  Eyewitnesses  testified  to  the  cir- 
cumstances of  the  alleged  drowning.  The  testimony  on 
behalf  of  the  plaintiff  tends  to  show  that  the  tide  was 
running  unusually  high  and  the  breakers  and  the  undertow 
were  unusually  strong.  One  of  the  witnesses  who  first  saw 
the  peril  of  the  insured  and  went  to  his  assistance  was  Mrs. 
Pitcher,  who  testified  as  follows:  "The  breakers  were 
running  high  that  afternoon.  At  the  farthest  point  Mr. 
Brinsmaid  went  out,  I  should  say  it  was  about  six  or  seven 
feet  deep.  I  noticed  him  when  he  first  went  out  The 
breakers  went  over  him.  When  I  reached  him,  the  water 
was  six  or  seven  feet  deep.  The  breakers  would  have  gone 
over  me  if  I  had  not  jumped.  I  had  to  jump  to  get  over 
them.    I  was  a  strong  and  good  swimmer  at  that  time,  ac- 
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customed  to  the  surf.  I  was  three  or  four  days  getting  over 
it.  The  tide  was  very  high  that  afternoon."  Cross-exami- 
nation: ''I  saw  Mr.  Brinsmaid  when  he  first  went  into 
the  water,  and  my  eye  followed  him  out.  He  went  out 
through  the  breakers.  I  watched  him  for  five  minutes  or 
more  until  I  first  noticed  him  acting  queerly.  At  the  time, 
he  was  being  knocked  down  by  the  breakers;  he  was  not 
under  water,  of  course,  for  more  than  a  second  at  a  time. 
I  should  say  that,  if  a  person  gets  knocked  down  once  by 
the  breakers,  it  would  be  quite  hard  to  get  their  feet  again, 
and  a  breaker  coming  in  would  knock  him  down  again.  It 
is  very  liable  to  happen  to  any  good  swimmer.  After  being 
struck  by  the  first  breaker,  Mr.  Brinsmaid  was  knocked 
down  into  the  water.  He  then  came  up  to  the  surface  and 
was  knocked  down  again.  Then  I  did  not  watch  him  for 
a  few  seconds,  and  then  I  saw  him  floating  on  his  back. 
When  I  got  to  him  I  seemed  to  feel  a  shock  go  through  his 
body,  and  thought  I  heard  him  groan."  Also :  "Mr.  Brins- 
maid went  out  four  hundred  or  five  hundred  feet  through 
the  breakers.  The  breakers  were  high  that  afternoon.  He 
went  out  a  couple  hundred  feet  farther  than  I  did,  and  I 
think  it  would  be  about  six  or  seven  feet  deep  there.  I 
noticed  him,  and  it  seemed  like  he  was  trying  to  help  him- 
self along  and  motioning  with  his  hands.  I  stood  there  and 
watched  him.  Until  he  turned  over  I  was  not  certain  he 
needed  help."  Other  testimony  along  the  same  line  we 
need  not  repeat  Doctors  were  called  and  efforts  at  resus- 
citation continued  for  the  space  of  two  hours.  When  the 
body  was  taken  from  the  water  the  heart  was  beating,  and 
so  continued  for  some  time.  During  the  eflForts  at  resus- 
citation, other  signs  of  life  appeared,  but  the  final  result 
was  failure.  On  the  face  of  it,  this  evidence  would  seem 
ample  warrant  to  support  the  finding  of  the  jury  that  the 
insured  came  to  his  death  by  drowning.  If  drowned,  there 
is  no  controversy  made  but  that  such  drowning  was  acci- 
dental and  within  the  terms  of  the  insurance  certificate. 
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On  behalf  of  defendant  it  was  made  to  appear  that  an 
autopsy  was  held  by  Dr.  Campbell,  assistant  to  the  coroner. 
Dr.  Campbell  testified  that  he  found  an  aneurism  in  a 
branch  of  the  aorta,  and  a  rupture  of  the  artery  at  such 
point.  An  aneurism  is  said  to  be  a  tumor  and  is  the  result 
^f  disease  in  the  coats  of  the  artery.  This  rupture  was 
alleged  to  be  about  one-half  inch  by  three-eighths.  It  is 
undisputed  that  if  such  rupture  had  occurred  during  the 
life  of  the  insured  it  would  cause  instantaneous  death.  No 
one  assisted  Dr.  Campbell  in  the  autopsy,  nor  was  any  one 
present  except  the  undertaker.  That  a  jury  would  have 
been  justified  in  finding  such  rupture  to  have  been  the 
cause  of  death,  there  can  be  no  doubt.  But  the  contention 
of  the  defendant  is  that  there  was  no  fair  conflict  in  the 
evidence  as  to  the  cause  of  death,  and  that  the  trial  court 
should  have  directed  a  verdict  for  the  defendant  And  this 
is  the  only  question  before  us.  It  is  enough  to  say  that  there 
are  many  facts  testified  to  by  witnesses  for  the  plaintiff 
which  are  wholly  inconsistent  with  the  theory  of  instantan- 
eous death  as  a  result  of  the  alleged  rupture.  The  truth 
of  the  testimony  to  establish  such  facts  was,  of  course,  for 
the  jury.  The  doctors  who  worked  over  the  body  in  efforts 
at  resuscitation  testified  on  'behalf  of  the  plaintiff.  Their 
opinion  was  that  drowning  was  the  cause  of  death,  and  the 
facts  upon  which  such  opinions  were  based  were  fully  stated 
in  their  testimony.  The  expert  testimony  to  the  contrary, 
except  that  of  Dr.  Campbell,  was  wholly  hypothetical. 

We  can  not  assume  to  weigh  the  evidence  in  this  re- 
view, or  to  determine  where  its  preponderance  lies.  What 
is  clear  to  us  is  that  there  was  a  fair  conflict  of  evidence 
on  the  pivotal  question,  and  the  trial  court  could  not  prop- 
erly have  directed  a  verdict.  All  the  assignments  of  error 
and  argument  are  directed  to  this  one  proposition. 

The  judgment  of  the  trial  court  must  therefore  be 
— Affirmed, 
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E.  W.  Hoffman,  as  Administrator  of  the  Estate  of  H.  A. 
Sturdevant,  deceased,  Appellant,  v.  The  Cbdab  Rap- 
iBs  &  Mabiok  City  Railway  Compaitt. 

Evidence:    examination  of  wrrNESS:    discretion:    prejttdice.    Re- 

1  fusal  to  permit  a  witness  to  state  on  direct  examination  how  he 
arrived  at  his  conclusion  regarding  a  certain  distance  to  which 
he  had  testified  was  not  an  abuse  of  discretion,  nor  was  it  preju- 
dicial: where  it  developed  on  his  cross-examination  that  he  had 
seen  the  measurements  made. 

Same:    cross-examination.     The  cross-examination  of  expert  wit- 

2  nesses  is  largely  a  matter  of  discretion;  and  where  it  was  not 
apparent  what  bearing  the  rejected  evidence  would  have  upon  the 
issues,  or  that  it  would  tend  in  any  way  to  modify  the  testimony 
already  given  by  the  witness,  its  rejection  was  not  reversible  error. 
In  the  instant  case  the  evidence  sought  was  the  subject  of  direct 
testimony  and  not  to  be  elicited  on  cross-examination,  where  it 
fiad  not  been  referred  to  on  direct  examination. 

Instructions:    reference  to  pleadings.    Where  the  amended  petition 

3  was  treated  by  the  court  in  its  instructions  as  the  petition  in  the 
case,  and  the  jury  had  no  knowledge  of  any  other  petition,  subse- 
quent reference  in  the  instructions  to  the  allegations  of  the  petition 
was  not  erroneous. 

Same:    withdrawal  of  issue:  prejudice.    Where  it  was  alleged  that 

4  defendant's  street  car  was  operated  at  a  dangerous,  reckless  and 
illegal  rate  of  ^eed,  but  there  was  no  evidence  that  the  speed 
was  illegal,  withdrawal  from  the  jury  of  any  claim  that  the  car 
was  operated  at  an  illegal  rate  of  speed  was  not  erroneous,  on 
the  ground  that  the  jury  might  have  been  thus  led  to  believe  that 
no  issue  remained  concerning  the  dangerous  and  reckless  speed. 

Street  railways:    negligence:    last  clear  chance:    instructions. 

5  Where  the  court  clearly  instructed  that  it  was  the  duty  of  the 
motorman  to  stop  his  car  tg  avoid  injury  to  decedent  after  discov- 
ering his  peril,  failure  to  refer  to  the  duty  of  the  motorman  to 
"slow  down"  the  car,  as  requested  by  plaintiff,  was  not  erroneous ; 
as  the  duty  to  reduce  the  speed  is  included  in  the  requirement  to 
bring  the  car  to  a  stop. 
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Same:    degbee  of  cake:   instructions.    Where  the  court  correctly 

6  instructed  that  it  is  the  duty  of  a  street  railway  company  to  use 
the  highest  care  and  foresight  for  the  safety  of  passengers  con* 
sistent  with  the  practical  operation  of  its  cars,  the  further 
instruction  that  it  is  the  duty  of  the  motorman  at  all  times  to  use 
reasonable  care  to  prevent  injury  to  all  persons  using  the  street* 
as  well  as  passengers  upon  his  car,  was  not  erroneous,  as  tending 
to  le^  the  jury  to  think  that  he  was  only  required  to  use  reasoa- 
able  care  for  the  safety  of  passengers. 

Same:    custom:    instruction.    Where  there  was  no  evidence  of  a 

7  custom  or  usage  to  enter  a  street  car  at  the  front  left-hand  door, 
so  that  a  person  on  the  step  would  be  in  danger  of  being  carried 
by  a  moving  car  against  a  trolley  post,  the  refusal  of  an  instruc- 
tion that  plaintiff's  decedent  had  the  right  to  assume,  in  the 
absence  of  knowledge  to  the  contrary,  that  defendant  had  so 
constructed  its  tracks  as  not  to  expose  a  person  to  danger  in  so 
entering  the  car,  was  proper. 

Same:    negligence:  warning:  instruchon.    In  the  absence  of  any 

8  showing  that  the  motorman  knew  or  should  have  known  that  dece- 
dent was  attempting  to  enter  the  car  at  the  front  left-hand  door, 
refusal  of  an  instruction  that  after  he  became  aware  of  deceased's 
intention  to  thus  enter  the  car,  thereby  placing  himself  in  peril, 
it  was  the  duty  of  the  motorman  to  warn  him  not  to  do  so»  was 
proper. 

Same:    last  clear  chance:    instructions.    Where  the   jury  was 

9  told  that  contributory  negligence  of  deceased  would  bar  recov- 
ery, the  further  instruction  in  explanation  of  the  rule  of  the  last 
clear  chance,  that  if,  after  becoming  aware  of  the  peril  of  de- 

.  ceased,  the  motorman  negligently  failed  to  use  the  highest  degree 
of  care  to  avoid  injury  to  him  defendant  would  be  liable,  was  not 
misleading. 

Same:    passengers:    instruction.    Where  the  court  gave  a  proper 

10  instruction  regarding  the  care  required  of  a  carrier  for  the  safety 
of  its  passengers,  failure  to  define  who  is  a  passenger  was  not 
erroneous,  in  the  absence  of  a  request  for  such  an  instruction. 

Same:    company  rules :  violation:  nfxxigence:  evidence.  Thendes 

11  adopted  by  a  railway  company  for  the  regulation  of  the  conduct 
of  its  employees  are  not  admissible  in  an  action  for  the  death  of 
a  third  person,  not  charged  with  knowledge  of  such  rules  and 
not  having  acted  in  reliance  thereon,  for  the  purpose  of  showing 
that  the  company  was  Kable  for  negligence  on  aoooiint  of  a  ykAt" 
tion  of  such  rules. 

Dcemer  and  Weaver,  JJ.,  dissenting. 


•^ 
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Appeal  from  Linn  District  Court. — ^Hon.  F.  O.  Ellison, 

Judge. 

Fbidat,  Dsobmbes  13,  1912. 

Action  to  recover  damages  for  the  death  of  plaintiff's 
intestate,  allied  to  have  been  caused  by  the  negligence  of 
defendant  There  was  a  verdict  for  the  defendant^  and 
from  the  judgment  on  such  verdict  the  plaintiff  appeals. — 
Affirmed. 


Bichel  it  Dennis,  for  appellant 


Wiliiam  0.  Clark  and  W.  E.  Steele,  for  appellee. 

McClain,  C.  J. — ^The  defendant  maintains  and  op- 
erates in  Cedar  Bapids  an  electrical  street  car  line,  and  on 
First  avenue,  running  east  and  west,  it  has  a  double  track; 
the  trolley  wires  being  supported  by  iron  posts  set  in  a 
row  about  150  feet  apart  between  the  two  tracks.  On 
July  19,  1908,  as  one  of  the  cars  of  the  defendant  coming 
from  the  east  on  the  north  line  of  track  along  said  avenue 
approached  the  west  side  of  First  Street  West,  H.  A. 
Sturdevant,  plaintiff's  intestate,  coming  from  the  south 
along  the  west  side  of  First  Street  West,  attempted,  while 
the  car  was  still  in  rapid  motion,  to  enter  it  by  the  front 
vestibule  door  on  the  south  or  left-hand  side  of  the  car,  the 
door  at  that  time  being  open,  and  after  he  had  mounted 
the  step,  but  before  he  had  entered  the  vestibule,  he  was 
carried  by  the  motion  of  the  car  against  an  iron  trolley 
post  situated  a  few  feet  west  of  the  sidewalk  and  received 
injuries  from  which  he  died.  The  negligence  of  the  de- 
fendant allied  in  plaintiff's  amended  and  substituted 
petition  was  that  it  carelessly  and  negligently  constructed 
its  tracks  so  near  the  line  of  trolley  poles  as  to  render  the 

act  of  getting  on   and  off  its  cars   at  the  place  where 
Vol.  157  Ia.— 4a 
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Sturdevant  received  his  injuries  hazardous  and  dangerous; 
that  it  negligently  operated  the  car  in  question  with  the 
front  vestibule  door  open  and  without  barricade  on  the 
south  or  left-hand  side  next  to  the  line  of  trolley  poles  so 
as  to  invite  entrance  on  that  side,  and  with  the  knowledge 
of  a  usage  and  custom  of  passengers  to  board  its  cars  on 
the  side  nearest  the  line  of  poles;  that  the  motorman  in 
charge  of  the  car  carelessly  and  n^ligently  failed  to  have 
his  car  under  proper  control  while  crossing  said  First 
street,  and  carelessly  and  negligently  failed  to  keep  a 
proper  lookout  for  passengers  and  persons  about  to  board 
his  said  car,  and  carelessly  and  negligently  failed  to  dis- 
cover decedent  when  he  was  about  to  board  said  car,  and 
negligently  failed  to  stop  the  car  after  said  motorman 
should  have  discovered  decedent  in  his  dangerous  and 
perilous  position  while  attempting  to  enter  the  car  on  that 
side;  and  that  the  motorman  ran  the  car  across  said  First 
street  at  a  dangerous,  reckless,  and  illegal  rate  of  speed, 
in  direct  violation  of  defendant's  rules  and  regulations.  The 
defendant  denied  all  allegations  .of  negligence. 

We  have  not  attempted  to  state  in  further  detail  the 
plaintifPs  allegations  of  negligence,  for  the  reason  that  no 
complaint  is  made  of  the  failure  of  the  court  in  its  state- 
ment to  the  jury  of  the  issues  to  present  to  the  jury  all 
the  issues  raised  by  the  pleadings. 

I.  Certain  rulings  of  the  court  in  the  admission  or 
rejection  of  evidence  are  complained  of,  and  these  may 
first  be  briefly  noticed. 

A  witness  for  the  plaintiflF,  a  boy  of  twelve  years  of 
age,  having  testified  that^  when  he  last  saw  deceased,  the 
latter  was  standing  east  of  the  trolley  pole  where  he  was 

struck,  and  about  twenty-three  or  twenty-four 

I.  Evidence:  ex-      j,     ^   ^  .  i     j   i  t    r  -i    • 

•mination  of     feet  from  it,  was  asked  by  coimsel  for  plam- 

witness* 

discretion:        tiff  how  ho  arrived  at  his  conclusion  about 

prejudice. 

the  distance  to  which  he  referred,  and  who 
was   with   him.      To   this   question   it   was   objected   that 
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it  was  in  effect  a  cross-examination  by  the  plaintiff  of  his 
own  witness,  and  the  objection  was  sustained.  The  court 
hasy  of  course,  a  reasonable  discretion  in  determining  the 
character  of  questions  which  may  be  asked  of  a  witness. 

But  however  that  discretion  may  have  been  exercised 
in  the  present  instance,  whether  reasonably  or  not,  is  imma- 
terial,  for  on  subsequent  examination  by  defendant's 
counsel  it  appeared  that  the  witness  had  gone  to  the  place 
on  the  preceding  day  with  counsel  for  plaintiff,  and  had 
seen  the  measurements  of  the  distance  to  which  he  referred 
actually  made.  No  possible  prejudice  could  have  resulted 
from  the  ruling  complained  of. 

A  witness  for  the  defendant,  being  called  as  an  expert 

to  testify  as  to  the  distance  within  which  a  car  could  be 

stopped,  and  having  stated  on  cross-examination  that  he 

«.  Same:  cross-      HGver   saw    any    test   made    as   to   the    dis- 

examination.      ^^^  within  which  a  Car  could  be  stopped 

under  certain  conditions  when  going  two  or  three  miles  an 
hour,'  and  could  not  say  how  far  such  car  would  go 
before  the  wheels  commenced  to  turn  the  other  way  on 
applying  »the  reverse,  was  asked  to  state  within  what 
distance  a  car  going  two  miles  an  hour  could  be  stopped 
with  the  use  of  the  brakes.  An  objection  to  this  question 
as  being  incompetent,  irrelevant  and  immaterial  and  not 
proper  cross-examination  was  sustained.  We  have  read 
the  record  of  the  testimony  of  this  witness,  and  are 
fully  satisfied  that  the  ruling  of  the  court  was  within 
the  scope  of  the  exercise  of  its  reasonable  discretion.  It 
does  not  appear  what  bearing  an  answer  to  this  question 
would  have  had  on  the  issues  presented  to  the  jury,  or  that 
such  answer  as  the  witness  might  have  given  would  have 
tended  in  any  way  to  modify  the  testimony  he  had  already 
given  with  reference  to  the  subject-matter  under  investiga- 
tion. He  had  not  testified  on  direct  examination  as  to  the 
distance  within  which  a  car  operating  at  the  speed  of  two 
or  three  miles  an  hour  could  be  stopped. 
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If  it  was  important  for  the  plaintiff  to  have  the  opin- 
ion of  the  witness  as  to  the  distance  within  which  a  car 
going  at  that  rate  of  speed  could  be  stopped,  we  think  the 
subject  was  one  for  direct  testimony  on  his  behalf.  If  the 
purpose  was  to  test  the  credibility  of  the  expert  witness, 
then  an  answer  to  the  question  would  have  been  of  no 
value,  for  there  was  no  evidence  in  the  case  with  which  the 
answer  of  the  defendant  could  be  compared  in  making 
such  test.  The  subject  of  the  latitude  of  cross-examination 
even  of  expert  witnesses  is  largely  within  the  court's 
discretion,  although  it  is  no  doubt  true  that  considerable 
latitude  in  this  respect  is  properly  permitted.  Other  objec- 
tions to  the  ruling  of  the  court  relating  to  the  cross- 
examination  of  this  witness  were  so  manifestly  within  the 
scope  of  its  reasonable  discretion  that  a  discussion  of  them 
would  be  superfluous. 

II.  The  court  in  its  instructions  treated  the  amended 
and  substituted  petition  as  the  petition  in  the  case,  stating 
to  the  jury  the  issues  of  fact  presented  by  defendant's 

answer  thereto.  There  was  no  error,  there- 
reference  to'    fore,   in  referring  later  in  the  instructions 

to  the  allegations  of  the  petition;  for  the 
jurors,  having  no  knowledge  of  any  petition  save  that 
designated  by  the  court  as  the  petition,  to  wit,  the  amended 
and  substituted  petition,  could  not  have  understood  that 
the  court  was  directing  their  attention  to  the  first  petition 
in  the  case,  which  had  been  superseded  and  which  had  not 
been  referred  to  in  the  trial  of  the  case. 

III.  After  stating  the  issues  in  two  instructions  which 
are  not  presented  in  the  record  save  by  a  general  statement 
of  ftheir  subject-matter,  the  court  gave  an  instruction  with- 

Same-  with-      drawing  from  the  jury  any  claim  that  the 

fssu'ef  °'         defendant  was  operating  the  car  on  which 

prejudice.         ^jj^  accident  occurred  at  an  "ill^al  rate  of 

speed"  at  the  time  in  question,  and  this  is  complained  of 

on  the  theory  that  the  jurors  might  have  been  misled  into 
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supposing  that- all  questions  as  to  negligence  in  the  speed 
at  which  the  car  was  being  operated  were  withdrawn.  Plain- 
ly the  instruction  could  not  have  had  any  such  effect.  The 
allegations  of  negligence  in  the  petition  which  the  court 
must  have  properly  referred  to  in  its  instruction  stating 
the  issues  related  to  a  dangerous  and  reckless,  as  well  as 
*  an  illegal,  rote  of  speed,  and  the  sole  effect  of  the  instruc- 
tion withdrawing  an  issue  as  to  an  illegal  rate  of  speed 
was  to  leave  it  for  the  jury  to  say  whether  under  the 
evidence  the  rate  of  speed  was  dangerous  and  reckless. 
It  is  not  contended  that  'there  was  any  error  in  withdraw- 
ing the  issue  as  to  an  illegal  rate  of  speed  per  se,  and  as 
we  understand  the  record  there  was  no  evidence  that  the 
car  was  being  operated  at  a  rate  of  speed  prohibited  by 
statute  or  ordinance  at  the  point  where  the  accident  oc- 
curred. It  is  clear,therefore,  that  the  jury  could  not  have 
been  led  by  the  instruction  given  to  assume  that  no  question 
remained  for  their  consideration  as  to  a  dangerous  and 
reckless  rate  of  speed. 

IV.  An  instruction  was  asked  as.  to  the  doctrine  of 
the  last  fair  chance.  That  subject  was  covered  at  length, 
however,    in   instructions   given   by   the   court   which   are 

criticised  only  in  that  they  referred  to  the 
n«ifgence:  failure  of  the  motorman,  after  knowledge 
ihanci!*'^  ^^  *^®  P^^^  ^^  ^®  deceased,  to  stop  the  car 
instructions.       go  as  to  avoid  the  injury  to  him;  whereas, 

the  instructions  asked  related  to  the  failure  of  the  motor- 
man  imder  such  circumstances  to  stop  or  ^^slow  down"  the 
car  so  as  to  have  avoided  the  accident  We  think  the 
objection  to  the  court's  instructions  in  this  respect  is 
hypercritical.  The  duty  of  the  motorman  assumed  in  the 
instruction  asked  and  specifically  stated  in  the  instructions 
given  was  to  use  reasonable  care  to  avoid  injury  to  decedent 
after  his  peril  was  apparent,  or  should  have  been  apparent 
under  the  circumstances,  to  the  motorman.  If  he  em- 
ployed eveiy  reasonable  means  available  to  him  to  stop 
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the  car,  he  necessarily  would  have  used  every  available 
means  for  reducing  the  speed,  and,  if  a  mere  reduction 
of  speed  without  a  complete  stopping  of  the  car  would 
have  avoided  the  injury  to  decedent,  then,  under  the  court's 
instructions,  the  negligence  of  the  motorman  would  have 
been  sufficiently  made  out  Clearly  there  was  no  error  in 
failing  to  specifically  refer  to  the  duty  of  the  motorman  to 
**slow  down"  the  speed  of  the  car. 

V.  In  one  of  the  instructions  given,  the  court  specifi- 
cally and  correctly  instructed  as  to  the  degree  of  care 
required   of   defendant  in   providing  for   the   safety   and 

security  of  passengers  being  transported  as 
degree  of  care:  the    highest    degree    of    care    and    foresight 

instructions.  ,  .  .11  .      ■■ 

reasonably  consistent  with  the  practical 
operation  of  its  railway  and  the  conduct  of  its  business. 
This  instruction  was  given  in  response  to  the  claim  of 
plaintiff  that  decedent,  after  he  had  attempted  to  enter  the 
car  by  the  front  vestibule  door,  had  become  a  passenger, 
entitled  to  protection  as  such.  But  it  is  contended  it  was 
error  in  the  next  instruction  to  tell  the  jury  that  it  was  a 
duty  of  the  motorman  ^at  all  times  to  use  due  diligence 
and  reasonable  care  to  prevent  injury  to  those  people  who 
may  be  using  the  street  as  well  as  the  passengers  upon  such 
car."  It  is  evident  in  the  connection  in  which  this  last 
statement  is  made  that  the  court  was  not  attempting  to 
limit  the  degree  of  care  required  as  to  passengers  to  reason- 
able care,  and  that  the  jury  could  not  have  so  interpreted 
the  instruction.  Of  course,  the  motorman  was  bound  ^ 
use  reasonable  care  as  to  persons  on  the  street  and  as  to 
passengers  as  well.  The  higher  degree  of  care  required 
as  to  passengers  in  distinction  from  other  persons  was 
specifically  -stated.  The  propositions  of  law  thus  stated 
to  the  jury  were  correct,  and  the  jury  could  not  have  been 
misled  into  supposing  that  as  to  passengers  the  degree  of 
care  required  of  the  motorman  was  that  of  reasonable  care 
only.     The  instructions  were  in  no  way  conflicting. 
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VL  There  was  some  evidence  tending  to  show  that 
passengers  frequently  entered  the  cars  of  the  defendant 
through  the  door  into  the  front  vestibule  on  the  left-hand 

side,  if  the  door  was  open,  and  the  plaintiff 

9    Same* 

custoin:  askcd  an  instruction  to  the  effect  that  dece- 

instniction.  ,  ,  •         t     / 

dent  m  mounting  the  car  m  that  manner 
had  the  right  to  assume,  in  the  absence  of  knowledge  to 
the  contrary,  that  defendant  had  so  constructed  and  main- 
tained its  tracks  and  trolley  supports  as  to  not  unnecessarily 
expose  him  to  danger  in  boarding  the  car  in  question. 
The  instruction  asked  was  erroneous  in  assuming  without 
any  evidence  whatever  that  the  decedent  was  aware  of  a 
custom  or  usage  to  enter  the  car  in  that  manner,  and  also 
in  assuming  that  there  was  evidence  of  a  custom  or  u-sage 
to  do  so  while  the  car  was  in  motion;  for  the  evidence  did 
not  tend  to  show  any  custom  or  usage  to  attempt  to  enter 
through  the  door  on  the  left-hand  side  in  the  front  vestibule 
when  the  car  was  moving,  so  that  a  person  on  the  step 
would  be  in  danger  of  being  carried  against  a  troUey  post 
The  instruction  was  properly  refused. 

VII.  'Another  instruction  asked  and  refused  was 
predicated  upon  the  thought  that  after  the  motorman  be- 
came aware,  or  should  have  become  aware,  of  the  intention 
8  Same-  ^^  doccascd  to  mount  the  car  at  the  front 

waraM^*'  end  on  the  left-hand  side,  thereby  placing 
instruction.  himself  in  a  position  of  peril,  it  was  the 
duty  of  the  motorman  to  warn  the  deceased  not  to  mount 
the  car  at  that  place,  for  by  so  doing  the  accident  might 
have  been  prevented.  But  we  find  no  evidence  tending  to 
show  that  the  motorman  either  knew,  or  should  have 
known,  that  the  deceased  was  attempting  to  enter  the  car 
in  this  manner  in  time  to  have  given  any  warning  which 
would  have  prevented  the  accident.  It  must  be  borne  in 
mind  that  the  deceased  attempted  to  enter  the  front  vesti- 
bule door  on  the  left-hand  side  while  the  car  was  in  motion, 
and  within  a  few  feet  of  the  trolley  post  against  which  he 
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was  carried  by  the  motion  of  the  car,  and  that  the  jury 
was  fully  instructed  as  to  the  duty  of  the  motorman  to 
exercise  the  highest  degree  of  care  practicable  after  the 
deceased  had,  by  mounting  the  step,  placed  himself  in  a 
position  of  danger  to  avoid  injury  to  deceased  by  stopping 
the  car.  ^o  further  instruction  on  the  subject  was  called 
for  under  the  evidence. 

yill.     In  one  of  the  instructions  given  the  jury  was 
told   that  contributory  negligence '  of  deceased  would  bar 
recovery,    and   in   another   that^   notwithstanding   the   con- 
tributory n^ligence  of  deceased,  the  defend- 
*  clear 'chance:    aut  would  be  liable  if,  after  the  motorman 

jnstructiona.  i»      t         j  .  .  - 

became  aware  of  the  dangerous  position  of 
the  deceased,  he  negligently  failed  to  use  the  highest  degree 
of  care  to  avoid  injury  to  him.  But  the  instruction  last 
referred  to  was  one  given  in  explaining  the  rule  of  the 
last  fair  chance,  and  in  that  connection  was  entirely 
proper;  at  any  rate,  it  was  not  an  instruction  of  which  the 
appellant  can  complain.  From  the  connection  in  which 
the  last  mentioned  instruction  was  given,  it  is  dear  that 
the  jury  could  not  have  been  misled  into  assuming  that 
the  instructions  were  in  conflict,  and  that  the  former  in 
any  way  interfered  with  the  proper  application  of  the 
latter.  Each  instruction  was,  so  far  as  the  plaintiff  was 
concerned,  wholly  unobjectionable  in  the  connection  in 
which  it  was  used  and  must  have  been  understood. 

IX.  The  court  instructed  the  jury  as  to  the  standard 
of  care  required  as  to  passengers,  but  it  is  complained  that 
it  failed  to  instruct  as  to  who  is  a  passenger  entitled  to 

such  protection.  The  court  did,  however, 
'^'passengers:       corrcctly  iustruct  as  to  the  duty  of  the  motor- 

mstructiona.  _  i      <■        .     i*  :•      •   • 

man  to  keep  a  lookout  for  persons  desiring 
to  become  passengers,  and  to  slow  down  the  car  and  bring 
it  to  a  stop  for  the  purpose  of  taking  on  one  wishing 
to  become  a  passenger  and,  further,  as  to  whether  the 
deceased,  intending  to  board  the  car  as  a  passenger,  was 
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guilty  of  contributory  negligence  in  the  method  of  doing 
so.  From  these  instructions  the  jury  must  have  understood 
thaty  while  the  deceased  was  attempting  to  board  the  car 
as  an  intended  passenger,  he  was  entitled  to  have  exercised 
in  his  behalf  that  high  degree  of  care  required  to  be  exer- 
cised for  the  protection  of  passengers.  No  further  instruc- 
tion on  the  subject  was  asked  on  behalf  of  the  plaintiff,  and 
the  omission  of  the  court  to  more  specifically  state  the 
rules  of  law  as  to  who  is  a  passenger  under  such  circum- 
stances can  not  properly  be  made  subject  of  complaint. 

X.  It  appeared  that  the  defendant  company  had 
promulgated  certain  rules  for  the  government  of  its  em- 
ployees, and  one  of  these  was  offered  in  evidence  for  the 

plaintiff,  the  only  pertinent  portion  of  which 
'company rules:  rcads    as    foUows:      '^Motormeu    must    run 

Tiolatton:  i       i  i        •  i  n 

negligence:        slowlv  and  With  great  care  over  all  curves, 

evidence.  *'  °       ,  •   i  i 

frogs,  switches,  crossings,  and  special  track 
work,  holding  car  well  in  hand,  and  applying  only  such 
amount  of  power  as  may  be  necessary  for  its  proper  pro- 
pulsion.'* To  this  offer  the  defendant  objected  on  the 
ground  that  the  rule  was  incompetent,  irrelevant,  and  im- 
material, with  reference  to  the  issues  for  determination  by 
the  jury,  and  without  probative  force  as  to  the  standard 
of  care  required  to  be  exercised  by  the  defendant.  The 
claim  for  appellant  is  that  in  general  the  rules  of  the  com- 
pany requiring  its  employees  to  follow  a  specific  course 
of  conduct  in  discharging  tl>eir  duty  towards  their  employer 
may  be  considered  in  determining  whether  the  duty  of  the 
company  towards  others  who  are  not  employees,  and  who 
are  without  knowledge  of  such  rules  and  have  not  acted 
in  any  way  in  reliance  upon  them,  has  been  observed.  On 
this  question  there  seems  to  be  some  conflict  in  the  authori- 
ties, although  we  think  that  an  examination  of  the  casen 
will  show  that  the  conflict  is  less  marked  than  extracts 
quoted  from  the  language  of  the  courts  used  in  disposing 
of  the  question  might  lead  one  to  suppose. 
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In  the  first  place,  the  duty  of  the  company  to  make 
proper  rules  and  regulations  in  order  that  its  business  may 
be  safely  conducted  for  the  protection  of  its  own  employees 
is  not  here  involved.  If  the  sufficiency  of  such  rules 
were  in  question,  they  would  be,  of  course,  admissible. 
Cooper  V.  Central  R.  of  Iowa,  44  Iowa,  134.  Plainly 
such  rules  are  also  admissible  where  the  question  is  as  to 
the  negligence  of  a  railroad  company  in  so  carrying  on 
its  operations  as  to  result  in  the  injury  of  an  employee; 
for  the  employee  must  be  presumed  to  have  been  aware 
of  the  method  of  operation  prescribed  by  the  rules  promul- 
gated for  his  guidance  and  protection,  and  to  have  been 
justified  in  relying  upon  their  observance*  This  con- 
sideration sufficiently  explains  the  suggestions  briefly 
made  by  this  court  in  disposing  of  the  case  of  Beems  v. 
Chicago,  R.  I.  &  P.  R,  Co.,  58  Iowa,  150,  and  on  second 
appeal,  67  Iowa  435.  Referring  to  the  conclusions  an- 
nounced by  this  court  in  the  case  last  cited,  we  have  said 
that  such  rules  may  be  received  where  the  person  com- 
plaining of  the  conduct  of  the  company  had  tlie  right  to 
rely  upon  them,  and  that  the  plaintiff  in  that  action  "had 
a  right  in  the  discharge  of  his  duties  to  rely  upon  the 
observance  by  his  coemployees  of  the  rules  of  the  defendant 
intended  for  their  guidance,  of  which  he  must  have  been 
presumed  to  have  knowledge."  Hart  v.  Cedar  Rapids  dt 
Marion  City  R.  Co.,  109  Iowa,  631. 

In  Coates  v.  Burlington,  C.  R.  £  N.  R.  Co.y  62  Iowa 
486,  in  which  recovery  was  asked  for  injury  to  a  brakeman 
resulting  from  his  foot  being  caught  in  an  unblocked  frog, 
an  order  of  the  defendant  company  requiring  all  frogs  to 
be  blocked  was  held  to  have  been  properly  admitted,  on  the 
ground  that  the  existence  of  a  general  order  of  this  char- 
acter was  important  as  a  circimistance,  in  the  nature  of  an 
admission  that,  without  some  protection,  unblocked  frogs 
are  dangerous  to  employees  whose  duty  requires  them  to  go 
upon  the  track  in  close  contact  with  moving  trains.     The 
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case  is  not  pertinent  to  the  question  now  under  considera- 
tion,  for  the  reason  that,  in  the  first  place,  the  question 
was  as  to  the  duty  of  the  company  to  its  employee,  and,  in 
the  second  place,  the  rule  was  in  fact  received  in  evidence, 
and,  as  will  be  indicated  later,  a  holding  that  it  was  not 
error  to  receive  such  offered  evidence  does  not  necessarily 
lead  to  the  conclusion  that  the  rejection  of  like  evidence 
when  offered  is  necessarily  prejudicial  error.  On  the  other 
hand,  in  Burg  v.  €.  B.  I.  (k  P.  B.  Co.,  90  Iowa,  106,  114, 
it  was  held  that  in  an  action  by  a  trespasser  for  negligence 
of  the  employees  of  the  railway  company  resulting  in 
injury  to  him,  "rules  and  regulations  adopted  by  the  com- 
pany for  the  preservation  of  its  passengers  and  trains  do 
not  apply  to  tresspassers  on  its  road,  whose  own*  wrongful 
and  negligent  conduct  places  them  in  danger,  and  the  only 
obligation  or  duty  on  the  part  of  the  company  or  its  em> 
ployees  in  such  a  case  is  when  made  aware  of  the  danger 
to  avoid  inflicting  any  injury,  if  by  the  exercise  of  ordinary 
diligence  they  could  prevent  it";  and,  having  adopted  this 
view  in  language  used  by  another  court,  we  said  that  "it  is 
hardly  to  be  doubted  that  the  company  had  in  view  in 
promulgating  the  rule  only  such  obstructions  to  the  track 
as  might  arise  from  the  conduct  and  management  of  the 
road,  and  not  obstructions  not  in  reason  to  be  anticipated," 
this  observation  being  made  with  reference  to  a  rule  of  the 
defendant  company  requiring  that  a  sharp  lookout  be  kept 
"for  all  work  trains,  section  men,  and  others  who  may  be 
obstructing  the  track." 

Beferring  now  to  decisions  in  other  states  bearing  upon 
the  question  before  us,  we  find  that  rules  have  been  held 
admissible,  not  only  where  the  action  is  by  an  employee 
who  may  be  presumed,  on  account  of  his  relations  to  the 
company,  to  have  had  knowledge  of  rules  made  for  his 
protection,  and  to  have  relied  upon  the  observance  of  such 
rules  in  the  conduct  of  the  company's  business,  Meyers  v. 
San  Pedro,  L.  A.  <6  8.  L.  B.  Co.,  36  Utah  307  (104  Pac 
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736,  21  Ann.  Cas.  1229),  but  alao  where  the  rules  related 
to  the  method  of  operating  the  trains  of  one  company  with 
reference  to  like  operation  of  trains  of  another  company, 
80  that  the  employees  of  the  latter  may  be  presumed  to  hare 
relied  upon  the  observance  of  its  rules  by  the  employees 
of  the  former.  Chicago,  M.  d  8t.  P.  R.  Co.  v.  O'Svllivan, 
143  IlL  48  (32  N.  E.  398).  It  has  also  been  held  that  a 
mail  clerk  on  a  train  is  charged  with  the  same  knowledge 
of  the  rules  of  the  company  for  the  operation  of  its  trains 
as  an  employee,  and  is  therefore  entitled  to  rely  on  the 
observance  of  such  rules.  Chicago  (6  A.  R,  Co,  v.  Kelly, 
75  111.  App.  490. 

But  by  what  we  regard  as  the  decided  weight  of  author- 
ity, as  well  as  in  accordance  with  sound  reasoning,  it  has 
been  held  that  in  cases  of  injury  to  persons  who  are  not 
charged  with  the  knowledge  of  the  company's  rules,  and 
who  have  not  acted  in  reliance  thereon,  the  rules  of  the 
company  for  the  regulation  of  the  conduct  of  its  employees 
are  not  admissible  in  evidence  for  the  purpose  of  showing 
that  the  company  was  liable  on  account  of  the  violation  of 
such  rules  as  constituting  negligence.  Thus  in  Alabama 
0.  S.  R.  Co.  V.  Clark,  136  Ala.  450  (34  South.  917),  it 
was  held  that  in  an  action  against  the  company  for  its 
negligence  in  the  destruction  of  property  due  to  fire  set 
out  by  sparks  from  its  engine,  it  was  error  to  admit  in 
evidence  the  rules  of  the  company  regulating  the  conduct 
of  its  employees  in  the  operation  of  its  engines;  the  court 
saying:  "By  rules  adopted  for  the  government  of  its  em- 
ployees in  the  management  of  its  internal  business,  the 
defendant  company  could  not  lessen  the  degree  of  care 
which  the  law  requires,  and  it  would  be  unreasonable  to 
hold  the  defendant  to  a  higher  degree  of  care  than  the  law 
imposes,  because  in  its  rules,  in  order  to  more  thoroughly 
guard  against  accidents,  it  exacted  an  unusual  or  ^ctra- 
ordinary  degree  of  care  of  its  employees.  The  rule  of  the 
company  introduced  in  evidence  over  the  objection  of  de- 
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fendant^  and  which  was  made  for  the  govenunent  of  its 
employees,  required  the  exercise  of  a  greater  d^ree  of  care 
than  that  of  an  ordinarily  prudent  man;  it  required  the 
exercise  of  every  precaution.  This  evidence  was  not  with- 
out prejudice  to  the  defendant,  and  its  admission  was 
error."  In  O'Keefe  v.  Eighth  Ave.  R.  Co.,  83  App.  Div. 
324  (53  N.  Y.  Supp.  940),  it  was  held  not  error  to  refuse 
to  admit  in  evidence  the  rules  of  the  company  as  to  the 
duty  of  the  driver  of  a  street  car  with  respect  to  the  rato 
of  speed  to  be  observed  in  rounding  curves,  ^^because  in 
no  way  could  they  (such  rules)  be  binding  upon  the  plain- 
tiff, nor  was  it  material  or  relevant  in  answer  to  the  charge 
that  the  car  in  this  instance  had  gone  around  in  a  careless 
manner,  and  at  a  high  rate  of  speed,  to  show  that  the  rules 
of  the  company  forbid  such  management  of  the  car  while 
rounding  a  curve."  In  the  case  of  IsacJeson  v.  Dvlvih 
Street  R.  Co.,  75  Minn.  27  (77  N.  W.  433),  a  judgment 
for  the  plaintiff  on  account  of  injuries  received  by  him 
while  passing  along  the  street  due  to  his  being  run  over 
by  a  street  car  of  the  defendant  was  reversed  on  account 
of  the  admission  in  evidence  by  the  lower  court  of  a  rule 
requiring  the  motorman  to  keep  a  sharp  lookout  to  avoid 
running  into  pedestrians;  and  the  court  uses  this  language: 
''This  is  a  special  rule  of  the  defendant  company  for  its 
motormen  to  obey,  and  so  designated  in  the  book  of  rules 
furnished  them  by  the  company,  and  introduced  in  evidence 
by  the  plaintiff  against  the  objection  of  the  defendant  This 
rule  is  evidently  intended  for  the  guidance  of  its  own 
motormen  and  as  a  standard  of  duty  to  the  company  on 
the  part  of  such  motormen.  But  there  is  not  the  slightest 
evidence  to  show  that  the  plaintiff  knew  or  relied  upon  it." 
Rules  may  be  adopted  by  the  company  which  impose  a 
higher  degree  of  care  upon  its  employees  than  that  imposed 
by  the  law  itself.  Such  rules  are  meritorious,  in  this: 
that  the  stricter  the  rules  are  against  negligence  or  wilful 
misconduct,   the   more   they   tend   to.  make  the   employee 
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diligent  and  careful  in  his  management  of  the  car,    and 
thus  lessen  the  dangers  which  result  in  personal  injuries 
either  to  passengers  or  persons  on  the  track  of  a  railway 
company.     There  was  no  evidence  showing  or  tending  to 
show  how  long  this  rule  had  been  in  existence,  or  of  any 
custom  based  upon  it,  and,  in  the  absence  of  knowledge 
of  such  custom,  plaintiff  could  not  have  been  influenced 
by  it  in  his  conduct  at  the  time  of  the  injury.     See  Terien 
V.  St.  Paul  City  By.  Co.,  70  Minn.  532  (73  N.  W.  412)  ; 
Fonda  v.  St.  Paul  City  Ry.  Co.,  71  Minn.  438  (74  K  W. 
166,  70  Am.  St.  Eep.  341).     The  rule  required  a  higher 
degree  of  care  on  the  part  of  the  motorman  than  the  law 
imposed  upon  the  company  itself.     This  case  and  other 
cases  cited  by  the  same  court  discussing  quite  fully  the 
admissibility  of  rules  under  such  circun^tances  was  fully 
approved  by  us  in  the  case  of  Hart  v.  Cedar  Bapids  dt 
Marion  City  B.  Co.,  already  cited,  109  Iowa,  631. 

It  must  be  conceded,  however,  that  in  Stevens  v.  Bos- 
ton Elevated  B.  Co.,  184  Mass.  476  (69  N,  E.  338),  and 
Cincinnati  Street  B.  Co.  v.  AUemeier,  60  Ohio  St  10  (53 
X.  E.  300),  it  has  been  held  not  to  be  error  to  receive  in 
evidence  in  an  action  for  negligence  brought  by  a  passenger 
or  a  person  injured  on  the  streets  the  rules  of  a  street  car 
company  with  reference  to  the  management  of  its  cars  by 
its  employees.  In  the  Mjassachusetts  case  such  a  rule  was 
said  to  be  analogous  to  the  ordinance  of  a  city  regulating 
the  management  of  street  cars  and  also  an  indication  of  the 
precautions  thought  necessary  for  the  protection  of  others 
in  the  management  of  its  business;  while  in  the  Ohio  case 
tho  admissibility  of  the  rules  was  predicated  on  the  thought 
that  they  were  a  part  of  the  res  gestae,  rather  than  admis- 
sions on  its  part  of  the  degree  of  care  required  under  the 
circumstances  of  the  case.  It  is  to  be  noticed  that  in  each 
of  these  cases  the  rules  were  admitted  in  evidence,  and  the 
court  refused  to  reverse  on  that  ground,  and  nn  the  Ohio 
case  it  is  suggested  that  no  harm  could  have  resulted  from 


r' 


Dec.  1912]        Hoffman  v.  Railway  Co.  671 

admitting  the  rules,  and  that,  as  they  did  not  require  a 
higher  degree  of  care  on  the  part  of  the  company  than  the 
law  required,  their  introduction  was  not  prejudicial.  In 
Lyman  v.  Boston  &  Maine  B.  B.,  66  N.  H.  200  (20  Atl. 
976,  11  L.  E.  A.  364),  it  is  said  that  an  exception  to  the 
admission  of  rules  of  the  company  requiring  a  wild  engine 
not  to  be  run  on  crossings  over  fifteen  miles  an  hour  when 
a  red  flag  had  not  been  sent  out  on  the  preceding  train 
required  no  consideration,  the  action  being  for  negligence 
in  causing  the  death  of  one  who  was  run  over  by  a  wild 
engine  at  a  farm  crossing  on  his  own  land.  But  it  appears 
that  the  rule  was  admitted  in  evidence  on  the  theory  that 
the  deceased  had  no  notice  of  the  running  of  a  wild  engine 
at  a  time  when  no  regular  train  was  due;  and  plainly  the 
view  of  the  court  was  that  deceased  had  a  right  to  rely  on 
the  usual  method  of  operation  of  the  trains  unless  the 
signal  required  by  the  rules  was  given  on  a  regular  train 
that  an  extra  engine  or  train  was  to  follow.  One  who  is 
accustomed  to  use  a  railroad  crossing,  and  especially  one 
who  is  working  about  his  own  land  in  proximity  to  the 
railroad,  and  using  his  private  crossing  in  connection  with 
such  work,  is  justified  in  taking  into  account  the  usual 
operation  of  trains  along  the  track  and  the  usual  signals 
given  of  extra  trains  or  engines  which  may  imperil  his 
safety.  We  think  this  case  is  not  one  which  supports 
appellant's  contention  in  the  case  now  before  us. 

In  Baltimore  &  Ohio  B.  Co.  v.  State,  Use  Chambers, 
81  Md.  371  (32  Atl.  201),  it  was  held  that,  in  an  action 
for  negligently  causing  the  death  of  deceased  at  a  railway 
station  by  running  a  train  through  the  station  without 
stopping  on  a  track  adjoining  that  from  which  the  de- 
ceased had  just  dismounted,  a  rule  of  the  company  forbid- 
ding the  operation  of  trains  in  this  manner  was  properly 
admitted  in  evidence;  the  court  saying  that  there  was 
nothing  in  the  record  to  show  that  the  rule  was  one  for 
the  guidance  of  the  company's   employees   only,   and  not 
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intended  for  the  eye  of  the  public,  but  that,  ev^i  if  the 
rule  was  only  intended  for  the  employees  of  the  company, 
yet,  if  it  was  a  rule  previously  complied  with,  the  public 
was  authorized  to  enforce  a  continuance  of  the  custom 
which  would  result  from  an  observance  of  the  rule,  and 
that,  without  any  rule  upon  the  subject,  it  was  negligence 
on  the  part  of  the  company  to  operate  its  trains  in  such 
manner  as  would  imperil  the  safety  of  passengers  dis- 
moimting  from  a  train.  It  is  plain  that  in  this  case  the 
operation  of  the  train  which  injured  the  deceased  was 
negligence  without  regard  to  any  rule,  and  therefore  that 
the  admission  of  the  rule  in  evidence  could  not  have  preju- 
diced the  defendant,  for  nothing  was  required  by  the  rule 
which  would  not  have  been  required  by  law.  In  Lake 
^hare  &  M.  S.  B.  Co.  v.  Ward,  135  HL  511  (26 
K.  E.  520),  which  was  also  a  case  of  the  injury  of 
a  passenger  who  had  dismounted  from  a  train  at  a 
station,  it  was  held  that  there  was  no  error  in  receiving 
in  evidence  a  rule  forbidding  their  trains  or  engines  on 
another  track  passing  between  the  standing  train  and  the 
station,  for  the  reason  that  the  rule  was  in  the  nature  of 
an  admission  by  the  company  that  due  care  in  the  running 
and  management  of  their  engines  and  trains  at  stations 
required  the  course  of  conduct  prescribed  by  the  rule. 
Here  again  it  is  apparent  that  nothing  more  was  required 
by  the  ride  than  would  have  been  required  in  the  proper 
operation  of  trains  if  no  rule  on  the  subject  had  been  in 
existence,  and  that  the  admission  of  the  rule  in  evidoice 
was  in  no  way  prejudicial 

What  has  been  said  with  reference  to  the  last  two 
preceding  cases  cited  is  applicable  to  the  cases  of  Oeorgia 
B.  B.  V.  Williams,  74  Ga.  723,  and  Atlanta  Consol  St.  B. 
Co.  V.  Bates,  103  Ga.  333  (30  S.  K  41),  in  which  without 
discussion,  the  court  refused  to  reverse  on  the  complaint 
that  a  rule  of  the  company  had  been  admitted  in  evidence 
which  required  precautions  to  be  taken  by  employees  in 
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the  operation  of  trains  or  cars.  In  discussing  the  cases 
-which  we  have  already  referred  to  relating  to  the  admissi- 
bility of  rules  for  the  government  of  employees  in  actions 
brought  for  injuries  to  passengers  or  others  not  in  the 
employment  of  the  company,  Judge  Thompson,  in  his  work 
on  Negligence  (volume  6,  page  739)^  says  that  courts 
allowing  the  admission  of  such  rules  generally  proceed  on 
the  theory  that  their  promulgation  is  a  recognition  of  the 
necessity  of  their  enforcement  to  prevent  accidents,  and 
that  they  are  a  part  of  the  res  gestae ;  and  he  continues : 
'' Another  line  of  decisions  refuses  such  evidence  in  cases 
where  the  plaintiff  was  ignorant  of  their  existence  at  the 
time  of  receiving  his  hurt,  on  the  ground  that  his  conduct 
could  not  have  been  in  any  way  influenced  by  such  rules, 
and  for  the  further  reason  that  a  person  own  not  by  the 
adoption  of  private  rules  fix  the  standard  of  his  duty  to 
other  persons.  The  reason  against  the  admission  of  these 
rules  would  seem  specially  strong  where  they  impose  a 
higher  degree  of  care  than  the  law  requires/'  The  italics 
are  those  of  the  author.  It  is  to  be  noticed  that  in  none 
of  the  cases  relied  on  as  authority  for  the  admissibility 
of  such  a  rule  as  we  are  now  considering  was  the  court 
asked  to  reverse  on  the  ground  that  the  lower  court  had 
refused  to  receive  such  a  rule  in  evidence.  They  were  all 
cases  in  which  the  rule  received  in  evidence  required  no 
higher  degree  of  care  on  the  part  of  the  employees  than 
would  have  been  required  by  law  had  no  rule  on  the  sub- 
ject been  in  existence.  It  does  not  follow,  therefore,  that, 
if  in  these  cases  the  court  had  refused  to  admit  the  rules 
in  evidence,  a  reversal  would  have  been  deemed  necessary 
had  the  judgment  been  for  the  company.  On  the  other 
hand,  (the  cases  in  which  the  courts  have  held  such  rules 
to  be  inadmissible  have  been  cases  where  either  the  rule 
has  been  rejected  and  the  action  of  the  tri^l  court  hds  been 
affirmed,  or  cases  in  which  the  rule  has  been  admitted,  and 
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the   ruling  of  the  trial  conrt  has   on   that  ground  been 
reversed. 

That  the  rule  rejected  in  the  case  before  us  was  wholly 
immaterial,  and  could  have  been  of  no  assistance  to  the 
plaintiff  in  enabling  him  to  make  out  a  case,  is  apparent 
from  the  fact  that,  so  far  as  applicable  to  the  case 
before  the  court,  it  simply  required  the  motorman  to 
run  his  car  slowly  and  with  great  care  over  crossings, 
holding  the  car  well  in  hand,  and  applying  only  such 
amount  of  power  as  might  be  necessary  for  its  proper  pro- 
pulsion. If  plaintiff  was  entitled  to  recover  at  all,  such 
recovery  was  necessarily  predicated  on  the  duty  of  the 
defendant  toward  plaintiff  as  a  passenger;  that  is,  toward 
one  who,  for  the  purpose  of  being  transported  on  the  car 
as  a  passenger,  was  attempting  to  enter  it  But,  if  the 
rule  could  be  construed  as  requiring  under  the  circum- 
stances a  higher  degree  of  care  in  operating  the  car  over 
the  crossing  than  that  required  by  law,  then,  as  indicated 
in  the  cases  cited  and  referred  to  by  Judge  Thompson,  it 
was  plainly  not  admissible.  It  would  be  unreasonable  to 
say  that  such  a  company  as  the  defendant  can  not  prescribe 
rules  for  the  conduct  of  its  employees  without  thereby  being 
held  to  an  admission  that  the  failure  to  observe  such  rules 
would  be  negligence,  attributable  to  it  in  its  relations  to 
other  persons,  as  well  as  a  breach  of  obligation  on  the  part 
of  the  employee  to  the  employer.  If  such  rules  are  to  be  so 
construed,  then  it  would  be  plainly  against  the  interests 
of  the  company  to  make  any  rules  whatever  for  fear  they 
could  be  construed  into  admission  of  negligence  when  vio- 
lated; whereas,  it  is  equally  plain  that  the  company  has 
an  interest  with  reference  to  the  management  of  the  details 
of  its  business  in  prescribing  specifically  what  its  employees 
should  do  under  particular  circumstances.  Such  require- 
ments may  well' be  important  in  regard  to  the  safety  of 
the  company's  property  and  the  expedition  required  in  the 
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transaction  of  its  business  without  having  any  bearing 
whatever  on  the  question  of  its  negligence. 

In  conelusion  it  is  sufficient  to  say  that  having  in  the 
case  of  Hart  v.  Cedar  Rapids  dt  Marion  City  R.  Co.,  supra, 
109  Iowa,  631,  expressly  approved  of  the  reasoning  adopted 
in  the  Minnesota  cases  for  the  exclusion  of  such  a  rule 
when  it  relates  only  to  the  conduct  of  the  company's  busi- 
ness by  its  employees,  we  are  imwilling  now  to  adopt  the 
reasons  announced  in  some  other  courts  in  refusing  to 
reverse  where  a  rule  has  been  received  in  evidence  which 
does  not  require  any  higher  degree  of  care  than  that  which 
would  be  required  had  no  such  rule  been  in  existence. 

The  decision  of  the  trial  court  is  therefore — Affirmed. 

Deemer,  J^  (dissenting). — If  the  majority  had  been 
content  to  place  the  decision  upon  the  ground  that  no 
prejudice  resulted  from  the  exclusion  of  defendant's  rules, 
I  would  not  object  to  the  conclusion  reached.  But,  as  the 
opinion  proceeds  upon  the  theory  that  such  rules  are 
inadmissible  in  negligence  cases,  I  must  withhold  my 
concurrence.  The  effect  of  the  decision  will  be  to  hold 
that,  if  such  rules  be  admitted,  prejudice  will  be  presumed, 
and  every  subsequent  case  must  be  reversed  where  such 
rules  are  admitted  in  evidence.  I  do  not  think  this  doc- 
trine is  sound  in  principle,  or  supported  by  the  weight 
of  authority.  I  believe  that  such  rules  as  are  here  involved 
are  promulgated  for  the  safety,  not  only  of  passengers,  but 
of  all  persons  rightfully  on  the  streets,  and  that  they  are 
in  the  nature  of  an  admission  by  the  defendant  of  the 
degree  of  care  required  for  the  protection  of  these  persons. 
If  they  require  more  than  the  law  would  exact,  that  matter 
can  easily  be  covered  by  instructions.  But  in  the  majority 
of  instances,  and  especially  in  this  case,  the  rule  did  not 
require  anything  more  than  the  law  imposes.  My  conclu- 
sions find  support  in  Railroad  Co.  v.  Altemeier,  60  Ohio 
St  10  (53  N.  E.  300) ;  Railroad  Co.  v.  Ward,  133  lU.  511 
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(26  K  E.  520) ;  Railroad  Co.  v.  State,  81  MxL  371  (32 
Atl.  201) ;  Lyman  v.  Railroad  Co.,  66  K  H.,200  (20  AtL 
976,  11  L«  R  A.  364) ;  Stevens  v.  Railroad  Co.,  184  Mass. 
476  (69  N.  ,E.  838) ;  Meyer$  v.  Railroad  Co.,  36  Utah 
307  (104  Pac.  736,  21  Ann.  Gas.  1229) ;  Railroad  Co.  v. 
Bates,  103  Ga.  333  (30  S.  E.  41) ;  Railroad  Co.  v.  O'SvJr 
livan,  143  111.  58  (32  N.  K  398) ;  Railroad  Co.  v.  WUr 
liams,  74  Oa.  734. 

>Weaveb,  J.  (dissenting). — ^I  fully  concur  in  the  dis- 
sent expressed  by  Mr.  Justice  Deemer.  I  take  issue  upon 
the  proposition  that  this  court  has  ever  before  directly  or 
indirectly  conunitted  itself  to  the  doctrine  of  the  majority 
opinion.  More  than  that»  but  two  courts  of  last  resort  in 
this  country — ^the  courts  of  Alabama  and  Minnesota — ^havo 
ever  shown  any  leaning  in  that  direction.  In  the  former 
case  cited  by  the  majority  the  question  is  passed  upon  in 
a  brief  dogmatic  or  perfunctory  way  without  citation  of 
authority.  In  the  latter  case  the  opinion  is  founded  solely 
upon  the  manifestly  unsoimd  assumption  that  the  rules  in 
question  were  adopted  to  prescribe  the  duty  of  the  motor- 
man  to  the  company  alone  and  not  to  the  public,  and  their 
disr^ard  by  the  motorman  would  be  no  evidence  of  negli- 
gence in  an  action  by  a  third  person.  The  same  sort  of 
reasoning  would  exclude  the  evidence  in  an  action  brought 
by  an  injured  employee,  but  the  majority  concede,  as  do 
all  the  cases,  that  the  evidence  is  admissible  in  an  action 
of  that  nature.  On  the  other  hand,  the  Supreme  courts  of 
Ohio,  Massachusetts,  Maryland,  Illinois,  and  Georgia  have 
distinctly  held  the  evidence  competent,  as  is  pointed  out  in 
the  dissent  of  Deemer,  J.,  and  the  logical  force  of  the 
reasoning  by  which  their  viewsf  are  upheld  is  in  my 
judgment  irresistible.  I  shall  not  take  the  time  to  discuss 
the  cases,  except  to  say  that  our  own  decisions  on  which 
the  majority  seem  to  rely  are  not  in  point  upon  the  ques- 
tion before  us.     The  Burg  case  was  an  action  by  a  tres- 
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passer,  and  is  so  foreign  to  the  issue  here  presented  that 
I  can  only  express  my  surprise  at  its  citation.  In  the  Hart 
case  the  point,  although  mentioned,  was  neither  involved 
nor  passed  upon  by  the  opinion,  because  it  was  found 
that,  even  if  the  admission  of  the  evidence  was  error,  it 
was  without  prejudice.  All  the  other  cases  were  actions 
by  employees,  and  it  was  held  the .  admission  of  the  rules 
in  evidence  was  not  erroneous. 

The  judgment  below  ought  to  be  reversed,  and  a  new 
trial  ordered. 


Lattba  Asnold  et  ah.  Appellants,  v.  Euphemia  M.   and 
Roderick  G.  Livinghston,  Appellees. 

Wills:    DEVISE  TO  widow:   elechon.    a  dewse  to  a  widow  is  in  the 

1  nature  of  an  offer  by  the  testator  in  lieu  of  her  distributive  share 
under  the  statute,  and  is  not  effectual  until  she  has  elected  to 
accept  the  devise. 

Same:    time  for  making  elechon.    The  statute  relating  to  an  election 

2  by  a  widow  to  accept  the  provisions  of  her  husband's  will  made 
for  her  benefit  fixes  no  time  limit  for  service  of  notice  upon  her 
by  those  interested  in  the  estate ;  and  in  the  absence  of  such  notice 
she  need  not  make  her  election  within  any  particular  time  or  in 
any  particular  manner. 

Same:    manner  of  election:    evidence.    Under  the  present  statute 

3  a  widow's  election  to  take  under  her  husband's  will  may  be  made 
at  any  time,  and  may  be  shown  by  express  words  of  election,  or 
in  any  other  manner  in  which  the  intent  to  elect  can  be  ascer- 
tained. Evidence  held  to  show  an  election  to  take  under  the  will 
rather  than  under  the  statute. 

Same:    effect  of  election.    A  widow's  election  to  take  under  her 

4  husband's  will  is  binding  ttpon  her  devisees. 

Appeal  from  Jones  District  Court. — ^Hon.  W.  N. 

Tbeichleb,  Judge. 

Satubday,  Febeuaby  15,  1913, 
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Action  for  admeasurement  of  dower*  Judgment 
decreed  in  favor  of  applicants. — -Reversed. 

Herrick,  Cash  &  Bhinehart,  for  appellants. 

E.  E.  Reed  and  /.  >W.  Doxsee,  for  appellees. 

Gaynob,  J. — It  appears  from  the  record  in  this  case: 
That  Alexander  Livingston  died  in  October,  1907,  and  at 
the  time  of  his  death  was  the  owner  of  one  hundred  and 
sixty  acres  of  land  in  Delaware  county,  and  a  homestead 
in  Monticello,  Iowa.  That  he  left  surviving  him  his  widow, 
Sarah  J.  Livingston,  that  he  died  testate,  leaving  a  will, 
which  after  providing  for  his  just  debts  and  funeral  ex- 
penses reads  as  follows: 

I  will,  devise  and  bequeath  unto  my  beloved  wife, 
Sarah  J.  Livingston,  a  life  interest  in  all  the  property  of 
which  I  may  die  seized  or  possessed,  or  to  which  I  may 
be  entitled,  with  remainder  over  as  hereinafter  described. 
She  shall  not  have  the  right  of  sale  except  that  if  it  be 
necessary  to  make  repairs  and  improvements  she  may  make 
the  same  from  the  proceeds  of  the  sale  of  personal  property, 
but  she  shall  have  the  right  to  occupy  or  rent  all  of  the  land 
and  appropriate  unto  herself  the  proceeds  or  rental  only 
and  she  may  change  the  character  of  the  personal  property, 
whenever  necessary,  and  reinvest  the  same  or  use  the  per- 
sonal property  sufficient  to  maintain  her  in  health  and 
sickness  if  the  rental  of  the  real  estate  is  insufficient 
therefor.  This  beq^]*>a*^^  a^q^^  \^  ^'^  1'**"  of  her  dower  or 
statutorvrights.  Unto  certain  ol  my  Children  1  mako 
the  followthg  bequest:  James  H.  Livingston,  $1.00; 
Roderick  G.  Livingston,  $1.00 ;  John  D.  Livingston,  $5.00 ; 
Alexander  B.  Livingston,  $5.00;  Sarah  A.  Putnam, 
$300.00;  Louisa  Holcomb,  $300.00;  Euphemia  Livingston, 
$300.00;  which  shall  be  paid  upon  the  event  of  the  death 
of  my  wife.  After  the  death  of  my  said  wife  and  the 
pajTnent  of  all  legacies  aforesaid,  all  that  remains  of  my 
proi)erty  shall  be  divided  among  the  following  named 
persons  in  the  following  proportions,  to  wit:     Sarah  H. 
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Putnam,  one  share;  Louisa  Holcomb,  one  share;  Alice 
Darling,  one-half  of  one  share;  Laura  Arnold,  one  share; 
Archibald  Livingston,  one  share;  Euphemia  Livingston, 
one  share;  Gladys  Swift,  one-fourth  of  one  share;  Edna 
Swift,  one-fourth  of  one  share;  Stanley  Swift,  one-fourth 
of  one  share;  Esther  Swift,  one-fourth  of  one  share. 

That  said  will  was  admitted  to  probate  on  the  3d  day 
of  December,  1907,  and  duly  probated,  and  the  executor 
named  therein,  Howard  Putnam,  after  being  duly  ap- 
pointed by  the  court,  duly  qualified  as  required  by  law, 
and  gave  notice  of  his  appointment  That  the  said  Sarah 
J.  Livingston,  widow,  died  testate  on  the  12th  day  of 
March,  1909,  and  that  the  petitioners  herein,  Euphemia 
M.  and  Roderick  G.  Livingston,  are  the  sole  legatees  and 
devisees  under  her  will.  That  the  will  of  the  said  Sarah 
J.  Livingston  was  admitted  to  probate  and  duly  probated 
on  the  2d  day  of  April,   1909. 

It  is  claimed  by  the  applicants  herein,  Euphemia  M. 
and  Roderick  G.  Livingston,  sole  devisees  under  the  will 
of  the  said  Sarah  J.  Livingston,  that  the  said  Sarah  J. 
Livingston  did  not  in  any  manner  elect  to  take  under  the 
will  of  the  said  Alexander  Livingston,  and  did  not  in  any 
manner  relinquish  her  right  to  her  distributive  share  in 
the  estate  of  her  husband,  Alexander  Livingston,  and  at 
the  time  of  her  death  she  was  entitled  to  a  dower  interest 
in  his  estate  and  they  ask  that  the  same  be  now  admeasured 
and  set  off  to  Uiem  as  sole  devisees  under  her  will.  Upon 
the  trial  of  this  cause  in  the  court  below  it  was  admitted 
of  record  that  the  said  Sarah  J.  Livingston  never  appeared 
in  court  or  made  any  election  before  the  court  in  person 
to  accept  the  provisions  of  the  will,  and  that  she  never 
filed  in  said  court  any  written  acceptance  of  the  provisions 
of  the  will,  and  that  no  election  to  take  under  the  will  of 
Alexander  Livingston  by  her  was  ever  made  of  record  in 
said  court 

The  questions  therefore  to  be  determined   are  what 
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were  the  rights  of  Sarah  J.  Livingston  to,  and  what  was 
her  interest  in,  the  property  of  Alexander  J,  Livingston 
at  the  time  of  the  death  of  the  said  Sarah  J.  Livingston, 
and  this  must  be  determined  by  reference  to  the  statutes 
in  force  at  the  time  of  her  death*  Section  3366  of  the 
Code  of  1897  provides  as  follows:  "One-third  in  value  of 
all  l^al  or  equitable  estates  in  real  property  possessed  by 
the  husband  at  any  time  during  the  marriage,  which  have 
not  been  sold  on  execution  or  other  judicial  sale,  and  to 
which  the  wife  had  made  no  relinquishment  of  her  rights, 
shall  be  set  off  as  her  property  in  fee  simple,  if  she  sur- 
vives him."  Section  3362  of  the  same  Code  provides: 
"The  personal  property  of  the  deceased,  not  necessary  for 
the  payment  of  debts,  or  otherwise  disposed  of,  shall  be 
distributed  to  the  same  persons  and  in  the  same  pro- 
portion as  though  it  were  real  estate."  From  these 
statutes  it  appears  that  the  said  Sarah  J.  Livingston 
at  the  time  of  her  husband's  death  was  entitled  to  one- 
third  in  value  of  all  the  legal  or  equitable  estate  in  real 
property,  possessed  by  him  at  the  time  of  his  death,  being 
the  property  in  controversy,  and  one-third  of  all  the  per- 
sonal property  owned  by  him  not  necessary  for  the  pay- 
ment of  debts  or  otherwise  disposed  of,  and  this  became 
a  fixed  and  absolute  right  in  her  immediately  upon  the 
death  of  her  husband.  Therefore,  upon  the  death  of  her 
husband,  she  had  the  right  to  take  and  hold  her  distributive 
share  and  her  homestead  rights  and  exemptions,  or  to  take 
in  lieu  thereof  the  devise  made  to  her  in  the  will,  but  she 
could  not  take  both,  for,  when  the  widow  is  named  as 
devisee  in  the  will,  it  is  presumed,  unless  the  contrary 
appear,  that  the  testator  intended  the  devise  to  be  in  lieu 
of  such  statutory  rights.  Section  3270  of  the  Code  1897.  f 
So  npon  the  probate  of  the  will  the  said  Sarah  J.  Liv-' 
ingston  stood  in  such  a  position,  with  relationship  to  the 
provisions  of  the  wiU,  and  her  rights  under  the  statute, 
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that  she  might  choose  or  elect  to  take  one  or  the  other  as  it 
might  seem  to  her  to  be  for  her  best  interests. 

The  devise  to  the  widow  was  in  the  nature  of  an  offer 
or  tender  to  her  of  the  thing  devised  in  lieu  of  her  statu- 
tory rights,  and,  being  only  an  offer  or 
tender  made  to  her  by  her  husband  in  his 
win,  it  did  not  become  effectual  as  to  her 
until  accepted  by  her;  that  is,  until  she  elected  to  take  the 
devise  in  lieu  of  her  other  rights. 

The  statute  does  not  put  any  time  limit  on  her  right 
to  accept  or  reject  the  devise  except  as  found  in  section 
J  Sami-  3376,  and  then  only  when  she  is  compelled 

makiniT'^  ^  ^^®^^  ^7  ^^®  othors  interested  in  the  real 

election.  estate   and   forced   to   make   her  election  of 

record.     Section  3376  of  the  Code  of  1897  provides   as 
follows : 

The  survivor's  share  can  not  be  affected  by  any  will 
of  the  husband  unless  consent  thereto  is  given  within  six 
months  after  a  copy  thereof  has  been  served  upon  the 
survivor  by  the  other  parties  interested  in  the  estate,  and 
notice  that  s^ucli  survivor  is  required  to  elect  whether 
consent  thereto  will  be  given,  which  consent  when  given, 
shall  be  given  in  open  court  or  by  writing  filed  therein, 
which  shall  be  entered  on  the  proper  records  thereof;  but 
if  at  the  expiration  of  six  months,  no  such  election  has 
been  made,  it  shall  be  conclusively  presumed  tliat  such 
survivor  consents  to  the  provisions  of  the  will  and  elect<3 
to  take  thereunder. 

There  is  no  time  fixed  in  the  above  statute  within 
which  "the  other  parties  interested  in  the  estate"  are 
required  to  serve  the  widow  with  notice  to  elect  There 
is  no  limit  in  the  statute  on  them.  The  right  is  given  them 
at  any  time  to  force  the  widow  to  an  election,  and  to 
require  her  to  make  her  election  of  record,  and  it  is  only 
after  this  notice  has  been  served  upon  her  that  the  conclu- 
sive  presumption  arises  against  her.  This  statute  was 
und9ubtedly  enacted  for  the  benefit  of  the  "other  parties 
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interested  in  the  estate/'  and  to  enable  them  to  have  the 

rights   and   interests   of   the   widow   definitely   determined 

and  fixedy  if  they  so  desire,  and  to  force  her  to  elect  and 

to  have  the  same  made  of  record  for  the  protection  of  those 

interested  in  the  estate  for  all  future  time.    In  the  absence 

of  this  notice,   the  widow  is  not  limited  as  to  time  in 

making  her  election,  nor  is  she  required  to  make  the  same 

in  any  particular  manner.     She  stands  with  the  right  of 

election;  that  is,  with  the  right  to  choose  whether  she  will 

accept  and  take  the  devise  tendered  her  in  the  will,  or 

whether  she  will  stand  upon  her  statutory  rights  and  take 

her  distributive  share,  homestead  righto,  and  exemptions. 

Election   is   to   choose   between   rights,   or   to   choose 

one  thing  rather  than  another.      The  election  determines 

the  choice,   and   this  choice  may  be  shown  by  expressed 

Same-  words  of  elcctiou,   and  as  in  this  case  the 

3ccUon:°'        actual  taking  of  the  thing  bequeathed,  or  it 

evidence.  ^^^^   ^   shown   in   any   other   manner   that 

clearly  makes  manifest  that  an  election  has  been  made. 
.No  homestead  rights  are  in  issue  here.  In  this  the  present 
statute  differs  from  section  2452  of  the  Code  of  1873, 
which  reads  as  follows:  "The  widow's  share  can  not  be 
a£Fected  by  any  will  of  her  husband  unless  she  consents 
thereto  within  six  months  after  notice  to  her  of  the  pro- 
visions of  the  will  by  the  other  parties  interested  in  the 
estate;  which  consent  shall  be  entered'  upon  the  proper 
records  of  the  court."  From  this  statute  it  is  apparent 
that,  to  entitle  her  to  take  under  the  will,  she  must  appear 
within  six  months  after  notice  of  the  provisions  of  the  will 
and  make  her  election  and  make  it  a  matter  of  record,  and 
it  was  held  that,  if  she  did  not  appear  within  the  six 
months  and  make  her  election  and  make  the  same  of  record, 
she  could  not  do  so  afterwards,  and  was  conclusively  held 
to  have  rejected  the  provisions  of  the  wilL 

It  is  apparent  that  the  foregoing  construction  of  the 
present  statute  and  of  the  widow's  right  of  dection,  and 
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as  to  how  her  election  shall  be  evidenced,  is  not  in  harmony 
with  many  of  the  decisions  heretofore  made  by  this  court, 
but  a  clpse  examination  of  those  decisions  will  disclose  that 
many  of  theiri  were  made  under  statutes  entirely  dif- 
ferent from  those  statutes  now  under  consideration. 
From  "  the  above  statute  of  1873,  it  will  be  seen 
that  the  share  of  the  widow  can  not  be  affected  by 
the  will  of  the  husband,  and  is  not  affected  unless  she 
consents  thereto  within  six  months  after  notice  to  her  of 
its  provisions,  and  this  consent  must,  by  the  terms  of  the 
statute  be  entered  upon  the  proper  records  of  the  court 
within  six  months  after  she  received  notice  of  the  provi- 
sions of  the  will.  Therefore,  under  this  statute,  unless  the 
widow  consents  to  take  under  the  will  within  six  months 
after  notice  to  her  of  its  provisions  and  makes  this  election 
of  record  (and  it  could  not  be  made  of  record  after  that 
time),  she  is  presumed  and  is  held  to  have  rejected  the 
provisions  of  the  will  in  her  favor,  and  to  have  elected  to 
tajce  her  statutory  rights,  and  it  was  rightly  held  that  she 
was  barred  from  taking  under  the  will  unless  consent 
thereto  was  made  within  six  months  and  entered  upon  the 
records  of  the  court.  At  the  time  Newberry  v.  Newberry, 
114  Iowa,  T04,  was  decided  the  statute  now  under  consid- 
eration was  in  force,  but  the  point  now  decided  was  not 
decided  in  that  case,  for  there  was  no  pjoof  tliat  the  widow 
elected  to  take  under  the  will,  and  no  evidence  of  any 
relinquishment  of  her  statutory  rights,  and  the  court  rightly 
held  that  she  was  not  barred  from  asserting  her  rights 
under  the  statute.  It  is  true  that  the  court  cites  this 
statute,  and  announces  the  rule  that  consent  to,  and  accept- 
ance of,  the  provisions  of  the  will  must  be  made  in  six 
months  after  notice  of  the  will,  and  that  such  consent  must 
be  made  of  record,  and  cites  in  support  of  the  rule  Houston 
V.  Lane,  62  Iowa,  291,  and  Evereit  v.  Croskrey,  92  Iowa, 
333,  but  it  will  be  noticed  that  both  these  cases  were  de- 
cided under  the  statute  of  1873  (section  2452),  and  it  will 
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be  further  noticed  in  this  Newberry  case  that  it  was  not 
necessary  to  invoke  this  rule  to  reach  the  conclusion  on 
which  the  decision  is  based.  Bailey  v.  Hughes,  11<6  Iowa, 
304,  was  decided  while  the  present  statute  was  in  force, 
but  in  that  case  the  rights  of  the  widow  were  fixed  before 
this  statute  was  enacted,  and,  though  the  statute  under 
consideration  (that  is,  the  present  statute)  is  set  out  in  this 
opinion,  the  authority  for  the  holding  rests  on  the  decisions 
of  this  court  made  under  the  statute  of  1873.  The  same 
is  true  of  Jones  v*  Jones,  137  Iowa,  382,  and  Byerly  r. 
Sherman,  126  Iowa,  447,  and  this  is  true  of  all  the  deci- 
sions relied  upon  by  appellee  except  some  where  there  was 
an  apparent  effort  made  .to  bend  this  statute  to  conform 
to  the  former  decisions  of  this  court  under  different 
statutes,  and  instead  of  making  the  decision  conform  to 
the  statute  as  it  now  is. 

From  the  foregoing  discussion  it  is  apparent  that  we 
now  hold  that  the  widow  may  elect  to  accept  the  devise  at 
any  time,  and  that  this  fact  can  be  shown  by  any  competent 
evidence  that  satisfies  the  court  that  she  did  so  elect  before 
her  death,  and  need  not  be  made  within  six  months;  and 
need  not  be  made  a  matter  of  record  except  as  provided 
in  section  3376. 

This  brings  us  to  tiie  question  of  fact — did  she  so 
elect?  It  appears  that  many  times  between  the  death  of 
Alexander  Livingston  and  her  death  the  said  Sarah  J. 
Livingston  stated  in  the  presence  of  her  children  that  she 
accepted  the  provisions  of  the  will  and  would  hold  under 
the  will  that,  if  she  took  her  distributive  share,  the  income 
would  not  be  sufficient  to  keep  her  during  the  remainder 
of  her  life;  and  that  sho  would  be  able  to  live  on  the 
income  of  the  whole  property,  that  is,  the  rentals;  that  she 
accepted  the  wi]l,  was  going  to  stand  by  it,  and  lease  the 
farm.  It  appears  that  she  did  rent  the  farm,  received  and 
appropriated  to  her  own  use  the  entire  rental  of  the  farm, 
besides  occupying  the  home  at  Monticello  until  the  time 
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of  her  death,  and  was  never  asked  to,  and  never  did,  make 
any  account  therefor  to,  or  with,  the  other  devisees  named 
in  the  will. 

From  the  whole  record  it  is  apparent  that  she  elected 
to  take  nnder  the  will  and  gave  all  with  whom  she  came  in 
contact  a  right  to  believe  she  so  elected;  and  they  did  so 

believe  and  we  find  as  a  matter  of  fact  she 
effect  of  did    elect;    and   this   election    on   her    part 

election.  ,  , 

is  binding  on  the  devisees  in  her  will,  and 
leaves  them  without  any  standing  in  court 

There  are  other  questions  discussed  by  counsel,  but 
under  the  ruling  herein  made  we  find  it  unnecessary  to 
enter  into  those  questions.  We  therefore,  hold  that  the 
court  erred  in  holding  that  there  was  not  sufficient  com- 
petent evidence  to  warrant  a  finding  under  the  law  that 
Sarah  J.  Livingston  elected  to  take  under  the  will  of 
Alexander  Livingston,  and  in  holding  that  the  devisees 
named  in  the  will  of  Sarah  J.  Livingston  were  entitled 
to  a  distributive  share  in  the  estate  of  Alescander  Liv- 
ingston; and  the  case  is  therefore — Reversed. 


Westekn  Newspapeb  Union^  Appellant,  v.  City  of  Dbs 
Moines,  A.  J.  Matiiias,  Mayor,  Ben  J.  Kess,  Sheriff 
of  Polk  County,  Appellees. 

Municipal  corporations:   viaducts  :  damages.  The  construction  of  a 

1  viaduct  is  not  such  a  change  of  the  street  grade  as  precludes  a 
recovery  of  damages  by  abutting  property  owners  on  account  of 
^he  obstruction  of  access  to  the  property,  and  of  light  and  air; 
as  the  statutes  expressly  provide  for  damages  caused  by  such 
improvements. 

« 

,  Same:    damages:   benefits:    statutes.    Under  the  statutes  relating 

2  to  recovery  of  damages  by  abutting  owners  for  injury  caused  by 
the  construction  of  a  viaduct,  as  in  the  condemnation  of  property 
for  internal  improvement,  recovery  of  damages  can  not  be  entirely 
defeated   by   a   showing   of  prospective  benefits,   although   such 

(       benefits  may  be  considered  in  determining  the  damages. 
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Same:    damages:  obstruction  of  light  and  air.  Where  the  construe- 

3  tion  of  a  viaduct  shuts  out  the  light  and  air  from  abutting  prop- 
erty, which  arc  essential  to  the  use  of  the  property,  that  fact  may 
be  considered  in  determining  the  damages  to  a  leasehold  estate. 

Same:    damages:  evidence.    On  the  assessment  of  damages  to  abut- 

4  ting  property  arising  from  the  construction  of  a  viaduct,  where 
it  appeared  that  the  city  permitted  abutting  owners  to  connect 
their  property  with  the  viaduct,  refusal  to  permit  a  lessee  to  show 
that  by  the  terms  of  his  lease  he  was  not  permitted  to  make  the 
changes  in  the  property  necessary  to  make  the  connection  was 
erroneous. 

Same:    evidence:  conclusion.    In  the  assessment  of  damages  to  abut- 

5  ting  property  caused  by  the  construction  of  a  viaduct,  it  was 
erroneous  to  receive  the  evidence  of  witnesses  as  to  the  amount 
of  damages,  whose  conclusions  in  that  regard  rested  solely  upon 
investigation  of  viaducts  in  another  city ;  similarity  of  the  situation 
in  the  two  cities  not  being  shown. 

Same:    evidence.     On  assessment  of  damages  to  leasehold  property 

6  caused  by  the  construction  of  a  viaduct,'  permission  for  tlie  city 
to  show  whether  the  leasehold  interest  was  listed  for  taxation 
was  erroneous. 

Evans,  J.,  dissenting  in  part 

I 
Appeal  from  Polk  District  Court, — Hon.  Hugh  Bbennan, 

Judge. 

Thursday,  Mabch  20,  1913. 

The  City  of  Des  Moines  instituted  condemnation  pro- 
ceedings to  award  tlie  damages  to  plaintiffs  leasehold,  due 
to  the  construction  of  a  viaduct  over  certain  railway  tracks 
in  the  City  of  Des  Moines.  The  defendant  sheriff  selected 
a  jury,  which  awarded  the  plaintiff  the  sum  of  $2,000. 
From  this  assessment  the  City  appealed  to  the  District 
Court,  and  upon  trial  to  a  jury,  in  that  court,  a  verdict 
was  returned,  finding  that  plaintiff  suffered  no  damages, 
and  a  judgment  was  accordingly  entered  against  it  for  all 
of  the  costs  of  the  proceedings.  Plaintiff  appeals. — 
Reversed. 
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Thos.  A.  Chesire,  for  appellant 

H.  W.  Byers  and  -B.  0.  Brennan,  for  appellees. 

Deemeb,  J. — In  the  year  1903,  plaintiff,  a  corpora- 
tion, made  a  fifteen-year  lease  of  a  building  owned  by  one 
F.  M.  Hubbell,  which  building  was  two  stories  high,  with 
a  basement,  located  upon  a  lot  facing  upon  West  Seventh 
street,  in  the  city  of  Des  Moines.  This  building  faced  east 
and  was  sixty  feet  in  width  and  one  hundred  and  thirty- 
two  in  depth,  with  a  subbasement  of  some  height  The 
lessor  agreed  to  keep  the  roof  and  outside  walls,  which 
were  of  brick,  in  repair,  and  the  lessee  was  to  make  all 
other  repairs;  aside  from  this,  the  lessor  reserved  the  right 
to  make  such  repairs  as  he  wished.  The  rental  was  $300 
per  month.  Plaintiff  occupied  the  building  for  a  printing 
plant  and  used  therein  presses  in  -  the  basement,  had  a 
stereotyping  and  printing  department,  a  composing  room, 
and  other  appliances  used  for  printing  newspapers,  etc  It 
used  large  quantities  of  print  paper,  which  were  delivered 
to  its  building,  and  also  considerable  quantities  of  paper 
were  used  in  its  job  printing  department.  These  goods, 
and  other  material,  were  delivered  by  wagon,  to  and  from 
the  building.  Seventh  street  is  sixty-six  feet  wide,  and 
Plum  street,  immediately  north  of  the  building,  is  a  short 
one  and  is  but  thirty-three  feet  in  width. 

These  proceedings  were  commenced  before  the  sheriff, 
some  time  in  the  year  1911,  and  had  reference  to  the  pro- 
posed construction  of  a  viaduct  in  Seventh  street,  crossing 
over  a  number  of  railway  tracks  to  the  south.  By  the 
proposed  plan,  the  viaduct  was  to  commence  at  Mulberry 
street,  being  a  block  north  of  the  property  which  plaintiff 
occupied,  and  extending  southward,  gradually  rising  from 
Mulberry,  and  extending  for  something  like  eighteen  hun- 
dred feet  The  grade  of  the  approach,  from  Mulberry 
street  to  the  south,  was  five  and  nine-tenths  feet  to  every 
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one  hundred  feet  In  lengthy  and  this  approach  had  concrete 
retaining  walls  which  were  filled  with  earth  and  were 
finally  covered  wiith  concrete.  The  west  wall  of  this  via- 
duct was  twelve  and  a  half  feet  from  the  east  waU  of  the 
building  which  plaintiff  was  occupying,  and  at  the  north 
line  of  Plum  street,  which  is  just  north  of  plaintiff's  prop- 
erty, was  nine  and  one-half  feet  in  height  above  the  then 
present  roadway.  The  entire  width  of  the  viaduct  was 
forty-one  feet,  leaving  but  twenty-five  feet,  or  twelve  and 
one-half  feet  on  either  side,  between  the  walls  of  the 
viaduct  and  the  lot  lines  on  either  side  of  the  street  Open- 
ings were  left  in  the  viaduct  at  Plum  street,  which  were 
thirty-five  feet  in  width,  save  that  there  were  piers,  sub- 
dividing this  opening,  which  were  two  feet  square,  leaving 
but  thirty-three-foot  openings  through  the  viaduct-  It  was 
contemplated  that  these  openings  should  be  fourteen  feet 
high  at  the  south  side  of  Plum  street,  thirteen  feet  at  the 
center,  and  twelve  feet  at  the  north  side;  but  this  would 
necessitate  a  changing  of  the  grade  of  Plum  street,  by 
depressing  it,  at  its  intersection  with  Seventh  street, 
and  at  the  time  of  trial  it  was  not  known  just  how 
much  this  depression  would  ^  be.  But,  as  we  under- 
stand it,  the  plans  contemplated  a  depression  of  five  feet 
at  this  point,  thus  throwing  the  sidewalk  grade  out  of  joint, 
on  both  the  east  and  west  side  of  Seventh  street,  to  the 
extent  indicated,  which  would  have  to  be  taken  care  of, 
by  a  like  depression  of  the  street,  for  considerable  distances 
on  either  side  of  Plum  street,  or  by  stairways  or  steps.  In 
other  words,  the  opening  through  the  viaduct  could  not  be 
used  for  practical  purposes,  without  the  depression  of 
Plum  street  as  already  contemplated,  and  until  it  (Plum 
street)  was  depressed  this  viaduct  practically  closed  Plum 
street  at  its  intersection  with  Sevenfli.  The  viaduct  occu- 
pied so  much  of  the  street  that  it  was  impossible  for  teams 
to  pass,  longitudinally  thereon,  on  either  side  of  the  retain- 
ing walls,   without  driving  on   the   sidewalks,   and   while 
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footmen  might  pass  along  the  old  sidewalks  as  they  were^ 
subject  to  change  of  the  contour  of  the  streets,  they  had  to 
take  the  hazards  of  crossing  all  the  railway  tracks  at  grade, 
or  at  intervals  taking  steps  leading  up  to  the  viaduct.  The 
nearest  one  of  these  steps  was  sixty  or  seventy  feet  south 
of  the  building  which  plaintiff  was  occupying,  and  the 
stairway  leading  from  the  street  to  the  viaduct  at  this 
point  was  six  feet  in  width.  The  part  of  the  viaduct  fit 
for  travel,  in  front  of  the  building  which  plaintiff  occupied, 
was  thirty-six  feet  in  width,  inside  the  coping,  and  upon 
this  a  double-tracked  street  railway  track  was  to  be  laid, 
which  would  occupy  fifteen  feet,  in  width,  leaving  ten  and 
one-half  feet  on  either  side  for  wagon  and  foot  passenger 
traffic.  Plaintiff  claims  that  its  means  of  ingress  and 
egress  to  the  building  has  been  seriously  interfered  with ; 
that  light  and  air  have  been  cut  off  from  the  basement  and 
first  story  of  the  building;  and  that  the  rental  value  of 
the  property  has  otherwise  been  materially  diminished  and 
destroyed ;  and  it  introduced  various  witnesses,  who  testified 
to  a  damage  of  from  $1,000  to  $1,500  per  year.  Defend- 
ant offered  other  witnesses,  who  testified  that  the  construc- 
tion of  the  viaduct  was  no  damage  to  the  property,  and 
some  of  them  said  it  was  a  real  benefit. 

The  jury  found  a  general  verdict  for  the  city,  which, 
interpreted,  means  that  it  found  there  was  no  loss  in  the 
rental  value  of  the  building  by  the  construction  of  the 
viaduct.  If  the  case  stood  upon  the  testimony  alone,  we 
would  probably  not  be '  justified  in  interfering,  for  the 
verdict  has  support  in  the  testimony  and  the  facts  in  such 
cases  are  peculiarly  for  a  jury.  But  plaintiff  relies  upon 
many  alleged  errors  committed  by  the  trial  court — ^to  be 
exact,  forty-two  in  number.  Of  course,  not  all  of  these  are 
argued,  and  the  main  propositions  are  grouped  under  head- 
ings, which  very  much  reduce  the  number  of  assignments. 
We  shall  not  pass  upon  all  of  these,  however,  for  to  do  so 

would  unduly  extend  this  opinion,  and  shall  confine  our- 
VoL.  157  Ia.— -44 
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selves  to  a  consideration  of  the  more  important  and  con- 
trolling propositions.  At  the  outset^  we  may  say  that  the 
arguments,  filed  by  the  respective  counsel^  are  inapposite 
and  unrelated. 

In  an  able  and  learned  argument  for  the  city,  counsel 
contend  that  the  erection  of  an  elevated  viaduct  over,  or 
along,  a  street  for  the  purpose  of  general  public  travel, 
X.  Mdhicifal        *^^  dedicated  to  public  use,  is  the  equivalent 
▼SSJcu"**"*'    ^f  *  street  improvement^  or  change  in  a  city 
damages.  grade,  and  that  a  land  or  lot  owner,  abutting 

on  such  street,  is  not  entitled  to  any  damages  for  the 
impairment  of  access  to  his  property  or  for  being  deprived 
of  light  or  air;  and  they  cite  many  cases  in  support  of  this 
proposition,  among  them  being  WiUis  v.  Winona  City,  59 
Minn.  27  (60  N.  W.  814,  26  L.  R  A.  142) ;  Brand  v. 
Multnomah  County,  88  Or.  79  (60  Pac  390,  62  Pac.  209, 
50  L.  R  A.  389,  84  Am.  St  Eep.  772) ;  Mead  v.  Portland, 
45  Or.  1  (76  Pac.  347;  s.  c,  200  U.  S.  148,  26  Sup.  Ct 
171,  50  L.  Ed.  413) ;  Sears  v.  Crocker,  184  Mass.  586 
(69  K  E.  327,  100  Am.  St  Eep.  577) ;  Talcott  v.  City, 
134  Iowa,  113;  Sauer  v.  New  York,  206  U.  S.  536  (27 
Sup.  Ct.  686,  51  L.  Ed.  1176) ;  Colclough  v.  City,  92  Wis. 
182  (65  N.  W.  1039) ;  Home  Building  Co.  v.  CUy,  91  Va. 
52  (20  S.  E.  895,  27  L.  R  A.  551),  and  cases  cited.  In 
other  words,  they  liken  this  case  to  one  of  change  of  grade 
and  broadly  contend  that  plaintiffs  property  was  not  taken 
for  public  use;  that,  if  any  damages  are  to  be  awarded, 
they  are  upon  the  theory  that  the  grade  has  been  changed; 
and  that  in  such  cases  benefits  may  be  considered,  and  no 
allowance  may  be  made  for  deprivation  of  light  or  air. 
This,  in  part,  meets  the  objections  made  by  appellant's 
counsel  to  various  rulings  made  by  the  trial  court,  and, 
were  it  not  for  certain  statutes  and  decisions  of  this  court 
in  previous  cases,  the  argument  filed  for  appellee  would 
be  quite  persuasive. 

In  view  of  these  statutes  and  decisions,  we  are  not 
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convinced  that  appellee's  argument  is  entirely  responsive 
to  the  case  made  for  appellant.  Sections  771  and  771-a 
of  the-  Code  Supplement,  as  now  amended,  read  as  follows: 

Sec.  771.  JWhen  a  viaduct  shall  be  by  ordinance 
declared  necessary  for  the  safety  and  protection  of  the 
public,  the  council  shall  provide  for  appraising,  assessing 
and  determining  the  damages  which  may  be  caused  to  any 
property  by  reason  of  the  construction  of  the  same  and  its 
approaches.  The  proceedings  for  such  purpose  shall  be 
the  same  as  are  provided  in  case  of  taking  private  property 
for  works  of  internal  improvement,  and  the  damages 
assessed  shall  be  paid  by  the  city  out  of  the  general  bridge 
fund,  or  in  cities  having  a  population  of  twelve  thousand, 
or  over,  from  any  other  fund  or  funds  legally  available 
therefor. 

Sec  771-a.  In  cities  having  a  population  of  twelve 
thousand  or  over,  where  a  viaduct  is  required  to  be  con- 
.  structed,  and  the  plans  therefor  have  been  approved,  and 
there  are  no  available  funds  in  the  general  bridge  fund,  or 
any  fund  or  funds  of  said  city  which  may  be  legally  used 
for  the  payment  of  such  damages,  such  city  may  levy  an 
annual  tax  not  exceeding  two  mills  on  the  dollar  for  the 
purpose  of  creating  a "  fund  to  be  known  as  a  "viaduct 
fund,"  for  the  payment  of  damages  caused  to  property  by 
reason  of  the  construction  of  such  viaduct  and  approaches 
thereto. 

It  will  be  noted  that  the  proceedings  are  to  be  the 
same  as  are*  provided  for  the  taking  of  private  property 
for  works  of  internal  improvement  and  have  no  reference 
whatever  to  proceedings  incident  to  the  change  of  grade  of 
streets  and  alleys.  The  proceedings  incident  to  the  taking 
of  private  property  are,  so  far  as  material,  as  follows: 

Sec.  1999.  If  the  owner  of  any  real  estate  necessary 
to  be  taken  for  either  of  the  purposes  mentioned  in  this 
chapter  refuses  to  grant  the  right  of  way  or  other  necessary 
interest  in  said  real  estate  required  for  such  purposes,  or 
if  the  owner  and  the  corporation  can  not  agree  upon  the 
compensation  to  be  paid  for  the  same,  the  sheriff  of  the 
county  in  which  such  real  estate  may  be  situated  shall  upon 
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written  application  of  either  party,  appoint  six  freeholders 
of  said  county,  not  interested  in  the  same  or  a  like  question, 
who  shall  inspect  said  real  estate,  and  assess  the  damages 
wliich  said  owner  will  sustain  by  the  appropriation  of  his 
land  for  the  use  of  said  corporation,  and  make  report  in 
writing  to  the  sheriff  of  said  county,     .     .     . 

Sec  2000.  The  freeholders  appointed  shall  be  the 
commissionei^  to  assess  all  damages  to  the  owners  of  real 
estate  in  said  county,  and  said  corporation,  or  the  owner 
of  any  land  therein,     .     .     . 

Sec.  2004.  'At  the  time  fixed  for  either  of  the  afore- 
said notices,  the  appraisement  of  the  lands  described  may 
be  made  and  returned;  but  the  appraisement  and  return 
may  be  in  parcels  larger  than  forty  acres  belonging  to  one 
person  and  lying  in  one  tract.     .     .     . 

Sec.  2009.  Either  party  may  appeal  from  such  assess- 
ment  to  the  district  court,  within  thirty  days  after  the 
assessment  is  made,  by  giving  the  adverse  party,  or,  if  such 
party  is  the  corporation,  its  agent  or  attorney,  and  the 
sheriff  notice  in  writing  that  such  appeal  has  been  taken. 

•         •         • 

Sec.  2011.  .  .  .  The  amount  of  damages  shall  be 
ascertained  and  entered  of  record,  and  if  no  money  has 
been  paid  or  deposited  with  the  .sheriff,  the  corporation 
shall  pay  the  amount  so  ascertained,  or  deposit  the  same 
with  the  sheriff,  before  entering  upon  the  premises.  Should 
the  corporation  decline  to  take  the  property  and  pay  the 
damages  awarded  on  final  determination  of  the  appeal,  then 
it  shall  pay,  in  addition  to  the  costs  and  damages  actually 
suffered  by  the  land  owner,  reasonable  attorj^ey's  fees,  to 
be  taxed  by  the  court 

Under  these  provisions,  construed  with  reference  to 
section  18  of  article  1  of  the  Constitution,  it  is  held  that 
the  benefits  to  the  property,  by  reason  of  the  improvement, 

can  not  be  taken  into  consideration.     Fred- 
damages:  bene-   ertck  V.  Shane,  32  lowa,  254;  Bland  v.  Hix- 

fits:  statutes.  -i       r*       t  r»^       t»    •!#  -n    •^  t 

enoaugh,  39  Iowa,  632;  Bruton  v.  Hauroad 
Co.,  59  Iowa,  540;  Sater  v.  Road  Co.,  1  Iowa, 
386.  On  the  other  hand,  it  is  held  that  the  mere 
change   of   the  grade  of   a   street,   under   statutes   author- 
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izing  the  same,  is  not  such  a  taking  of  private  property  as 
that  benefits,  arising  to  property  abutting  thereon,  may 
not  be  considered.  Stewart  v.  City,  84  Iowa,  61.  But  it 
has  also  been  held  that  the  laying  of  a  railway  track  upon 
the  street  of  a  city  is  an  additional  servitude,  and  that 
compensation  in  such  cases  must  be  awarded  abutting  prop- 
erty owners — ^this  doubtless  by  reason  of  a  statute  so  pro- 
viding. See  Code,  sec.  767.  In  construing  this  latter 
statute,  which  is  much  like  the  viaduct  statute  now  under 
consideration,  we  said,  in  Enos  v.  Railroad,  78  Iowa,  31: 

Counsel  insist  that,  as  the  plaintiff's  lot  was  subject 
to  inundation  from  high  water,  the  embankment  on  which 
the  railroad  track  was  laid,  being  above  high  water,  would 
not  have  been  an  injury  to  plaintiff.  Doubtless  the  embank- 
ment, under  some  circumstances  connected  with  inundation, 
would  not  have  been  an  injury,  or  so  great  an  injury  as 
it  would  have  been  were  the  lot  not  subject  to  inundation. 
But  it  can  not  be  rightly  claimed,  because  of  the  fact  that 
plaintiff's  lot  is  low,  that  he  can  not  recover  at  all  for  the 
construction  of  the  railroad.  The  question  as  to  the  height 
of  the  embankment,  the  fact  that  the  lot  was  subject  to 
inundation,  and  all  circumstances  of  the  case,  were'  sub- 
mitted, by  an  instruction,  to  the  jury's  consideration  in 
determining  plaintiff's  damages. 

If  we  understand  this  holding,  it  is  to  the  effect  that, 
while  benefits  may  be  considered,  they  should  not  be  per- 
mitted to  entirely  preclude  a  recovery.  It  is  certainly  true 
that  under  the  viaduct  statutes  quoted,  abutting  property 
owners  are  entitled  to  damages  for  the  construction  of 
viaducts,  and  their  approaches,  in  the  streets,  and  that 
entirely  consequential  and  remote  or  speculative  benefits 
can  not  be  considered.  And,  in  no  event,  should  the  sup- 
posed benefits  be  permitted  to  entirely  deprive  the  property 
owner,  or  a  lessee,  of  all  damages.  It  is  true  that  the 
statutes  are  somewhat  obscure,  and  that  we  have  nothing 
but  analogies  for  our  guide;  but,  as  the  proceedings  are 
with  reference  to  works  of  internal  improvement  and  not 
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assimilated  to  those  provided  for  change  of  grade,  we  think 
it  clear  that,  as  a  rule,  it  is  incompetent  to  show  no  dam- 
ages because,  of  remote  and  prospective  benefits,  due  to  the 
construction  of  the  viaduct.  Even  where  damages  are 
awarded  for  change  of  grade,  the  test  generally  is  the 
dijSFerence  in  the  value  of  the  property,  or,  if  it  be  a 
leasehold,  the  difference  in  value  of  the  use  of  the  property 
immediately  before  and  immediately  after  the  change  of 
grade,  and,  as  already  stated,  immediate  resulting  benefits 
may  be  considered,  and  if  these  are  more  than  the  damages, 
then  no  recovery  may  be  had.  McCash  v.  Burlington,  72 
Iowa,  26;  Meyer  v.  City,  62  Iowa,  560.  In  other  words, 
if  some  improvement  is  necessary,  as  by  filling  of  the  lots 
or  otherwise,  the  benefits  can  not  be  said  to  be  equal  to 
the  damage.  Preston  v.  City,  96  Iowa,  71;  Thompson  r. 
Keokuk,  61  Iowa,  187.  We  are  constrained  to  hold  that 
benefits  may  be  considered  to  the  extent  indicated,  but  not 
farther. 

As  to  the  obstruction  of  light  and  air:  While  it  is 
true,  perhaps,  that  an  owner  may  not,  under  our  law,  com- 
plain of  the  shutting  off  thereof,  it  seems  quite  clear  to 
-,  c  „..  us    that   such   facts   may   be   considered'    in 

3*    SAME*  * 

obSracfion  of    determining  the  damages  done  to  a  leasehold, 
light  and  air.     ^j^^^.^    ^j^.    ^^^    jjgj^^    ^^^    esscutial    to    the 

prosecution  of  the  business.  This  seems  to  be  the  holding 
in  numerous  cases.  See  Turner  v.  Sheffield  22.  B.,  10  M. 
&  W.  425;  Stack  v.  City,  85  lU.  377  (28  Anou  Rep.  619) ; 
Eose  V.  Stewart,  77  Hun,  '306  (28  N.  Y.  Supp.  318)  ; 
Nordlinger  v.  Bailway  Co.,  77  Hun,  311  (28  N.  Y.  Supp. 
361).  Under  our  present  holdings,  abutting  property 
owners  may  have  damages  for  the  vacation  of  a  street 
Bidgeway  v.  City,  139  Iowa,  590;  Lon^  v.  Wilson,  119 
Iowa,  267;  Borghart  v.  City,  126  Iowa,  313.  In  the  in- 
stant case,  the  street  was  practically  vacated,  in  so  far  as 
plaintiff  was  concerned,  and  the  witnesses  who  testified  for 
plaintiff  were  justified  in  taking  that  into  accoimt     More- 
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over,  the  city  proceeded  under  sections  771  and  771-a  of 
the  Code  Supplement,  before  quoted,  and  these  provide  for 
assessing,  appraising,  and  determining  the  damages  caused 
to  any  property  by  reason  of  the  construction  of  the  via- 
duct; the  proceedings  to  be  the  same  as  provided  in  taking 
property  for  works  of  internal  improvement.  We  are  not 
convinced  that  benefits  may  not  be  considered,  but  they 
must  be  such  as  result  directly  from  the  improvement,  and 
not  indirectly  or  remotely  or  speculatively  therefrom.  What 
we  have  said  answers  the  first  general  propositions  relied 
upon  for  appellants,  and  will  be  a  guide  for  the  retrial  of 
the  case. 

II.  We  have  given,  in  a  general  way,  the  terms  of 
plaintiff's  lease  and  found  that  plaintiff  had  no  right  to 
make  any  changes  in  the  exterior  of  the  building,  yet  the 

trial  court  permitted  the  defendant  to  prove 
damages:         that,    by    ordiuanco    or    resolution,    it    had 

granted  the  right  to  property  owners  along 
Seventh  street  to  connect  with  the  viaduct,  by  building 
approaches,  bridges,  or  connections  therewith,  from  their 
buildings,  so  as  to  enable  customers  to  go  from  the  viaduct, 
directly,  into  the  building,  or  to  haul  loads  to  and  from 
the  same.  In  view  of  this,  plaintiff  sought  to  show  whether 
or  not  defendant's  witnesses  took  this  into  account  in 
estimating  the  damages  to  the  leasehold.  But  this  they 
were  not  permitted  to  do.  In  this,  we  think,  there  was 
manifest  error.  Plaintiff  could  neither  construct  these 
approaches  nor  compel  their  landlord  to  do  so  during  the 
term  of  the  lease,  and  that  fact  should  have  been  called 
to  the  attention  of  the  jury  and  witnesses  should  have  been 
permitted  to  be  cross-examined  with  reference  thereto. 
These  propositions  are  very  fundamental. 

III.  The  court  also  erred  in  admitting  the  proceed- 
ings before  the  Bailroad  Commissioners  of  the  state,  but 
the  error  here  seems  to  us  to  have  been  nonprejudiciaL 

IV.  Some  of  the  defendant's  witnesses  based  their 
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oonclusions   of   no   damage  upon   an   investigation  of   the 
effects  of  the  construction  of  viaducts  upon  abutting  prop- 
erty, and  one  said  that  his  conclusion  was 

S.  Same: 

*  evidence:         bottomcd  upon  what  he  found  in  that  respect 

conclusioiu  ,  , 

in  another  city.  It  seems  to  us  that  this 
was  an  insufficient  basis  upon  which  to  form  an  opinion. 
The  situation,  in  the  two  cities,  was  not  shown  to  be  the 
same,  and  the  investigation  had  reference,  not  to  immediate 
results,  but  to  final  advantages,  after  various  connections 
were  made,  by  bridges,  approaches,  etc.,  and  after  business 
had  adjusted  itself  to  the  new  conditions. 

y.  This  question  was  put  to  another  witness,  and, 
over  objections,  he  was  permitted  to  answer  it:  "Now,  Mr. 
Sani,  assuming  that  the  property  owner  and  the  tenant 
would  have  the  right  to  use  that  approach  and  to  connect 
the  building  by  bridge  or  approach  to  this  regular  approach 
to  the  viaduct,  is  there  any  practical  way,  and,  if  so,  tell 
the  jury  in  what  manner,  a  bridge  or  approach  might  be 
used  for  the  purpose  of  getting  merchandise  into  this  build- 
ing on  the  Seventh  street  side?"  For  reasons  already 
stated,  the  objection  should  have  been  sustained. 

VL  One  of  plaintiff's  witnesses  was  asked  as  to 
whether  or  not  he  had  ever  listed,  with  the  assessor,  any 
leasehold  interest  held  by  plaintiff  company.  Assuming 
that  it  was  the  duty  of  the  witness  to  do  so,  which  is  not 
shown,  we  think  the  question  was  highly  improper  and 
prejudicial. 

VII.     Plaintiff's  request  that  the  jury  be  instructed 

to  disregard  the  ordinance,  or  resolution,  permitting  abut- 

6.  s*«..  ting   property   owners   to   connect   with   the 

evidence.  viaduct,    by    approaches    or   bridges,    should 

have  been  given. 

Some  support  i-s  to  be  found  for  our  conclusions  in 
Olobe  Co.  V.  City,  166  Iowa,  267. 

For  the  errors  pointed  out,  the  judgment  must  be,  and 
it  is,  Reversed. 


r^ 
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Evans,  J.  (dissenting  in  part). — I.  I  agree  with  the 
opinion  that  benefits  to  the  property  may  be  considered  in 
this  class  of  actions.  The  constitutional  prohibition  against 
consideration  of  benefits  has  no  application  thereto.  I  see 
no  legal  reason,  however,  for  holding  "that,  while  benefits 
may  be  considered,  they  should  not  be  permitted  to  entirely 
preclude  a  recovery,  .•  .  .  and  that  in  no  event  should 
the  supposed  benefits  be  permitted  to  entirely  deprive  the 
property  owner  or  a  lessee  of  all  damages.''  The  foregoing 
quotation  is  from  the  opinion.  Authority  for  this  holding 
is  claimed  in  Enos  v.  Railway  Co.,  78  Iowa,  31.  The 
opinion  in  that  case  is  quoted  by  the  majority,  and  I  can 
see  nothing  therein  which  supports  this  proposition.  The 
usual  tendency  of  street  improvement  is  to  benefit  adjoin- 
ing property.  And  this  is  so  even  though  in  a  given  case 
there  may  be  incidental  damage.  If  the  damage  be  small 
and  the  direct  benefit  be  great,  why  should  it  be  forbidden 
to  apply  the  benefit  to  the  extinction  of  the  damage  ?  If  it 
may  be  applied  to  a  part  of  the  damage,  why  not  to  the 
whole,  if  the  evidence  justifies  it? 

II.  I  disagree  with  paragraphs  5  and  7  of  the  opin- 
ion. The  methods  by  which  adjoining  occupants  could 
avail  themselves  of  the  improvement  would  ordinarily  be 
proper  for  the  consideration  of  the  jury  in  any  case.  Such 
evidence  would  not  be  rendered  inadmissible  by  the  pecu- 
liarities of  plaintiff's  contract  with  its  landlord.  Such 
contract  was  itself  a  matter  of  proof  by  plaintiff.  The  city 
acted  in  conformity  to  the  statute.  It  violated  no  right 
of  plaintiff.  The  plaintiff's  right  of  damages,  if  any,  is 
statutory.  The  city  was  bound  to  furnish  equal  facilities 
for  use  of  the  improvement  to  all  adjoining  occupants. 
It  could  not  legally  do  less  for  one  than  for  another; 
neither  could  it  do  more.  If  evidence  of  such  equal  facili- 
ties is  admissible  in  one  case,  it  is  for  the  same  reason 
admissible  in  all. 
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State  of  Iowa,  Appellee,  v.  Clifford  Wilson,  Appellant 

Criminal  law:    musder:    expert  evidence.    Under  the  record  in  this 

1  case  it  was  not  improper  to  permit  a  medical  expert  to  state  his 
belief,  rather  than  his  opinion,  that  deceased  could  not  have  walked 
from  one  room  to  another  after  he  was  shot  the  first  time;  it 
being  a  legitimate  matter  of  expert  testimony,  and  the  inquiry 
calling  for  the  judgment  or  opinion  of  the  witness  as  a  physician. 

Same.    Where  there  was  evidence  that  difficulty  in  establishing  a  cir- 

2  culation  through  the  veins  and  arteries  when  embalming  a  body, 
would  indicate  that  a  large  artery  of  the  chest  was  open,  the  evi- 
dence of  an  experienced  undertaker  that  the  chest  of  ^he  deceased 
had  k>  be  filled  before  circulation  could  be  established,  and  that 
such  fact  indicated  a  break  in  the  main  artery,  was  admissible  as 
expert  evidence. 

Same:    murder:    punishment:    instructions.     In  defining  murder 

3  in  the  iirst  degree  the  court  should  include  a  statement  of  the 
punishment,  which  is  to  be  fixed  by  the  jury;  but  this  is  not 
required  in  defining  murder  in  the  second  degree,  or  manslaughter. 
Where,  however,  the  court  defined  second  degree  murder  in  the 
language  of  the  statute,  which  includes  the  punishment,  but  made 
no  reference  to  the  punishment  for  manslaughter,  no  prejudice 
resulted  to  defendant;  as  the  jury  must  have  understood  from 
the  instructions  that  manslaughter  is  a  lower  offense  than  murder 
in  the  second  degree,  and  that  conviction  for  the  latter  offense 
would  result  in  greater  punishment. 

Same:    malice:    presumption:    instruction.     Where  there  was  no 

4  claim  that  defendant  was  justified  in  killing  deceased,  but  he 
relied  upon  the  defense  that  the  killing  was  done  by  another,  an 
instruction  that  when  it  is  shown  that  the  killing  was  wilfully 
and  purposely  done  in  pursuance  of  a  previous  design  malice  is 
conclusively  implied  was  not  prejudicial,  though  erroneous  in 
omitting  to  declare  the  right  to  rebut  the  presumption;  there 
being  no  evidence  which  could  have  rebutted  the  presumption. 

Same:    cautionary  instructions.    The  propriety  of  a  cautionary  in- 

5  struction  concerning  the  duty  of  the  jury  rests  largely  in  the 
discretion  of  the  court,  and  where  nothing  appears  to  suggest  its 
inappropriateness  error  can  not  be  predicated  upon  the  giving  of 
3uch  an  instruction.     Thus  an  instruction  in  a  prosecution  for 
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murder  warning  the  jury  against  an  arbitrary  exercise  of  its 
power  to  convict  of  a  lesser  offense,  or  to  acquit,  was  not  inappro- 
priate in  the  instant  case. 

Evidence:    sufficiency  of  objection.     The  general   objection  that 
6    testimony  is  incompetent,  irrelevant  and  immaterial  is  not  suffi- 
ciently specific  to  present  the  objection  on  appeal  that  the  evidence 
was  inadmissible  as  hearsay. 

Same:    res  gestae.    Where  it  was  developed  on  the  cross-examination 
;J    of  a  witness  for  the  state  that  he  had  made  certain  statements 
to  the  coroner  immediately  before  the  killing  of  deceased,  further 
statements  of  the  witness  made  in  continuation  of  the  same  con- 
versation were  admissible  as  res  gestae. 

Same:    impeachment  evidence.     Where  defendant  testified  that  he 

8  went  to  the  home  of  deceased  for  the  purpose  of  obtaining  money 
to  visit  a  lady  friend,  it  was  competent,  for  the  purpose  of  im- 
peachment to  show  that  a  short  time  previously  he  had  made 
statements  to  a  third  person  indicating  that  the  woman  in  question 
was  not  of  good  character;  the  evidence  not  being  offered  as  an 
attack  upon  the  character  of  one  of  defendant's  witnesses. 

Same.    A  witness  can  not  ordinarily  be  contradicted  as  to  collateral 

9  and  immaterial  matters  brought  out  on  cross-examination,  but 
the  court  in  its  discretion  may  permit  the  contradiction  of  the 
statements  of  one  accused  of  murder,  in  which  he  gave  his  reasons 
for  visiting  the  home  of  deceased  where  he  was  killed. 

Criminal  law:    murimcr:    evidence:    sufficiency.     The  evidence  on 

10  this  prosecution  is  reviewed  and  held  to  support  the  conviction 
of  defendant  for  murder  in  the  second  degree. 

New  trial:    argument:   exceptions.    Exception  to  the  closing  argu- 

11  ment  of  counsel  for  the  state,  when  raised  for  the  first  time  in  a 
motion  for  new  trial,  comes  too  late  for  consideration  on  appeal. 

Same.    It  is  the  duty  of  counsel  for  the  state  and  for  defendant  to 

12  confine  their  argument  to  matters  appearing  in  the  record,  and  it 
is  the  duty  of  the  court  by  proper  discipline  to  keep  them  within 
legitimate  bounds;  but  the  closing  argument  for  the  state  will 
not  be  held  erroneous  even  though  outside  the  record,  where  it 
was  invited  by  improper  argument  for  defendant. 

Same.    Where  a  picture  of  the  room  in  which  deceased  was  killed 

13  was  offered  in  evidence,  and  defendant's  counsel  claimed  in  argu- 
ment that  because  some  of  the  witnesses  did  not  see  defendant's 
hat  in  the  room  that  it  was  not  there,  the  fact  that  counsel  for  the 
state,  to  meet  this  argument,  contended  that  the  hat  was  about 
the  color  of  the  floor,  and  threw  it  upon  the  floor  of  the  court 
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room  for  comparison,  was  not  improper,  even  though  no  witness 
testified  to  the  color  of  the  floor  of  the  house;  as  the  picture  of 
the  room  and  the  hat  were  both  before  the  jury  from  which  they 
could  determine  for  themselves  the  correctness  of  counsel's  con- 
elusion. 

Same.    Where  defendant's  hat  was  offered  in  evidence,  which  some 

14  of  the  witnesses  testified  was  in  the  room  where  deceased  was 
killed,  it  was  permissible  for  counsel  for  the  state  to  argue  that 
certain  spots  on  the  hat  were  blood  spots. 

New  trial:    prejudice.     The  denial  of  a  new  trial  for  alleged  im- 

15  proper  argument  will  not  be  disturbed  on  appeal,  unless  it  appears 
that  the  ruling  was  so  prejudicial  as  to  deprive  the  defendant 
of  a  fair  trial. 

Appeal:    abstract  of  evidence.    Ordinarily .  the  practice  of  setting  out 

16  the  whole  testimony  by  question  and  answer  in  an  abstract  is 
improper. 

Appeal  from   Calhoun  District   Court — Hon.   M.   E. 

Hutchison,   Judge. 

Tuesday,  May  6,  1913. 

The  defendant  was  indicted  with  one  Boy  Mertens 
for  murder  in  the  first  degree.  The  indictment  was  in 
three  counts — the  first  count  was  in  the  ordinary  form, 
charging  first  degree  murder;  the  second  charged  that  the 
killing  was  done  at  a  time  when  defendants  were  engaged 
in  the  perpetration  or  attempt  to  perpetrate  a  burglary; 
and  the  third  charged  that  defendants  broke  and  entered 
the  dwelling  house  of  James  White  with  intent  to  commit 
a  public  offense,  to  wit,  larceny  and  robbery.  Separate 
trials  were  had.  This  is  the  second  trial  of  the  case  as  to 
this  defendant.  The  first  trial  was  had  in  Sac  countv,  and 
resulted  in  a  disagreement  of  the  jury.  A  change  of  venue 
was  then  taken  to  Calhoun  county,  and  defendant  was 
convicted  of  murder  of  the  second  degree.  He  was  sen- 
tenced to  the  penitentiary  for  life,  and  appeals. — Affrmcd, 
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W.  H.  Hart,  E,  C.  Stevenson  and  Faville  &  Whitney, 
for  appellant 

Oearge  Cosaon,  Attorney  General,  John  Fletcher,  As- 
sistant Attorney  Greneral,  and  W.  A,  Helsell,  for  appellee. 

Preston,  J. — ^About  midnight  of  May  29,  or  early  in 
the  morning  of  May  30,  1911,  James  White  and  his  son, 
Matthew  White,  were  killed  within  a  few  minutes  of  each 
other  in  the  home  of  the  father.  The  pistol  shots  which 
caused  their  death  were  fired  by  defendant  Wilson,  or  his 
codefendant,  Mertens.  They  were  jointly  indicted  for  the 
killing  of  the  senior  White.  Defendant  admits  h,e  went 
to  the  house  with  Mertens,  but  denies  that  he  was  inside 
where  the  shooting  took  place. 

The  coroner.  Dr.  Townsend,  who  was  also  a  physician 
and  surgeon,  arrived  at  the  scene  about  2  o'clock  in  the 
morning  of  May  30th,  and  found  the  old  gentleman  lying 
on  his  back,  on  the  floor  in  the  -sitting  room,  dead.  Mat- 
thew was  lying  on  the  kitchen  floor,  dead.  The  sitting 
room  is  designated  on  the  plat  used  in  evidence  as  "A"  and 
the  kitchen  as  "D."  There  were  two  bullet  wounds  in  the 
body  of  James.  The  coroner.  Dr.  Townsend,  described  the 
wounds,  and  gave  it  as  his  opinion  that  both  were  fatal, 
and  that  one  of  them  was  instantly  so.  In  one  of  the 
wounds  as  described  the  bullet  entered  the  left  arm  about 
two  and  one*half  inches  below  the  shoulder,  passed  directly 
through  the  body  and  through  the  skin  of  the  right  arm 
on  a  due  level  through  the  body.  There  were  vital  organs 
in  the  line  where  the  bullet  would  likely  touch.  In  the 
other  the  bullet  entered  the  left  chest  three  inches  to  the 
left  of  the  median  line  between  the  first  and  second  ribs, 
and  passed  through  and  out  at  the  upper  angle  of  the 
shoulder  blade. 

William  White,  another  son  of  deceased,  who  claims  to 
have  seen  this  defendant  fire  the  shots,  testified  that  said 
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deceased  was  in  the  sitting  room  when  shot,  that  defendant 
pointed  the  pistol  at  deceased,  and  that  deceased  fell  to  the 
floor  at  the  first  shot,  and  that  the  second  shot  was  fired 
when  deceased  was  down.  So  that  there  was  direct  evi- 
dence,  and  some  other  circumstances,  tending  to  show  that 
deceased  was  shot  while  in  the  sitting  room.  Defendant's 
counsel  claim  there  were  some  circumstances  tending  to 
show  that  deceased  was  in  the  kitchen  when  he  was  shot, 
and  that,  if  this  is  so,  William  could  not  from  his  position 
have  seen  the  shooting,  or  at  least  the  first  shot. 

There  were  three  wounds  on  the  body  of  ^)atthew. 

Some  of  the  witnesses  say  there  were  five  shots  altogether, 

1.  CnMiNAi.  law:   *^^  Others  say  six.      It  was   an  important 

fmA^'  question  whether   James  White  was   in  the 

eviacnce.  sitting  room  or  in  tlie  kitchen  when  he  was 

shot     On  reexamination  Dr.  Townsend  was  asked: 

Q.  As  a  matter  of  the  knowledge  of  a  doctor  and  the 
knowledge  of  the  wound  which  you  examined,  do  you 
believe  it  was  a  physical  possibility  for  Mr.  White,  after 
he  received  the  second  shot,  or  the  first  shot,  or  whatever 
it  was  which  went  through  his  breast  and  through  his  two 
arms,  to  have  walked  from  room  "A'*  into  room  "D"  to 
room  "A"  and  fallen  on  his  back?  (The  defendant  ob- 
jected as  not  proper  redirect  examination,  incompetent, 
irrelevant,  and  immaterial,  calling  for  the  belief 
of  this  witness,  and  as  seeking  to  cross-examine  his 
own  witness,  and  it  is  seeking  also  to  invade  the 
province  of  the  jury,  the  question  of  the  belief  of  this 
witness  is  wholly  immaterial.  Overruled,  and  exception.) 
A.  It  was  my  belief  that  he  never  could  have  walked  from 
that  kitchen.  Q.  You  don't  believe  that  he  could  ever  have 
walked  from  that  kitchen  to  that  room  and  fallen  where 
you  found  him  after  that  second  shot  went  through?  (Same 
objection,  ruling  and  exception.)     A.  That  is  my  belief. 

The  argument  here  is  that  the  court  erred  in  permit- 
ting the  witness  to  state  his  belief,  and  urges  that  the 
manner  in  which  the  question  was  asked  permitted  the 
witness  to  in  effect  step  into  the  jury  box  and  express  his 
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• 
belief  whether  deceased  was  shot  in  the  kitchen,  or  in  the 

sitting  room.  If  the  question  was  as  to  whether  the  witness 
could  have  been  asked  where  deceased  was  when  shot,  there 
would  have  been  force  in  the  objection.  The  fact  is  the 
witness  did  testify,  on  recross-examination,  and  without 
objection,  that  it  was  his  belief  that  deceased  was  in  the 
kitchen  when  the  shot  was  first  fired,  and  went  to  the  sitting 
room  where  he  was  shot  the  second  time.  This  was  favor- 
able to  defendant;  that  being  his  claim.  Witness  also 
testified  without  objection  to  his  belief  that  the  shot  where 
the  bullet  went  through  the  body  between  the  second  and 
third  ribs  was  the  first  shot.  He  also  said  it  was  a  mere 
matter  of  guesswork,  and  that  he  •  did  not  know  where 
deceased  was  when  shot  His  belief  that  deceased  was  first 
shot  when  in  the  kitchen  seems  to  be  based  on  the  assump- 
tion that  a  bullet  found  in  the  wall  in  the  kitchen  passed 
through  the  body  of  deceased.  The  question  here  com- 
plained of  did  not  ask  for  the  belief  or  opinion  of  the 
witness  as  to  where  deceased  was  when  shot,  but  whether 
with  such  a  wound, ^deceased  could,  in  the  opinion  of  the 
witness,  have  gone  from  the  kitchen  to  the  sitting  room 
as  an  aid  to  the  jury  in  determining  the  fact  as  to  where 
deceased  was.  This  question  did  not  ask  for  the  ultimate 
fact.  The  witness  qualified  as  an  expert;  and,  while  the 
word  "belief"  is  used,  we  think  it  is  clear  that  he  was 
giving  his  opinion,  and  the  question  asked  for  his  judg- 
ment or  opinion  as  a  physician.  In  State  v.  Harris,  97 
Iowa,  407,  the  word  "belief"  in  an  instruction  was  criti- 
cised. The  instruction  defining  reasonable  doubt  stated, 
in  effect,  that,  if  the  evidence  created  in  the  minds  of  the 
jurors  a  belief  in  defendant's  guilt,  they  would  not  have 
a  reasonable  doubt  that  he  was  guilty.  The  court  said  this 
was  not  necessarily  true.  That  a  person  may  entertain  a 
belief  in  regard  to  a  matter  which  is  not  sufficiently  firm 
to  exclude  all  reasonable  doubt.  The  statement  in  the 
instruction  was  qualified  by  other  language,  so  that,  while 
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the  in&rtriiction  was  criticised,  the  case  was  not  reversed. 
While  the  use  of  the  word  "belief''  in  an  instruction,  such 
as  that,  is  subject  to  criticism,  it  has  no  application  here^ 
In  some  cases  a  witness  may  testify  as  to  his  belief.  Law- 
son,  Expert  on  Opinion  Evidence,  598 ;  Jones  on  Evidence 
(Pocket  Ed.)  section  170;  Chew  v.  O'Hara,  110  Iowa,  81. 
But  these  ca^es  do  not  apply  here,  for  the  reason,  as  we 
have  already  said,  the  question  called  for  the  opinion  of 
an  expert,  and  his  answer  was  his  opinion.  But  it  is  said 
by  appellant  that,  if  the  doctor  was  an  expert,  the  question 
and  answer  allowed  the  witness  to  invade  the  province  of 
the  jury,  and  cites  Sever  v.  Railway,  156  Iowa,  664.  The 
rule  is  there  stated  and  the  cases  collated.  In  that  case 
the  question  propounded  to  the  witness  required  him  to 
enter  the  domain  of  the  jury,  and  pass  upon  one  of  the 
ultimate  facts.  We  think  this  is  not  so  in  this  case.  The 
witness  had  testified  that  in  his  opinion  when  deceased 
received  the  bullet  that  went  through  the  body  and  arms  he 
dropped;  that  it  was  instantly  fatal,  and  the  question  now 
under  consideration  simply  called  for  his  opinion  whether 
with  such  a  wound  he  could  walk  from  one  room  to  an- 
other. This  was  perfectly  proper,  and  there  was  no  error 
at  this  point  Under  the  circumstances  here  shown,  ''the 
nice  philological  distinction  between  the  words  'opinion' 
and  'belief  are  too  subtle  and  refined  to  form  a  basis  on 
which  to  ground  substantial  justice."  Day  v.  SotUhweU, 
3  Wis.  657,  661. 

II.  Dr.  Townsend  testified,  without  objection,  that 
when  they  embalm  a  body  they  establish  a  circulation 
through  the  veinous  system;  and,  if  any  difficulty  arises  in 

establishing  it  until  the  chest  is  filled  with 
the  fluid,  it  would  show  that  there  was  a 
large  artery  open  in  the  chest  Witness  Temple  testified 
that  he  had  been  an  undertaker  for  ten  years,  and  had  had 
considerable  experience;  that  he  embalmed  the  body  of 
James  White  by  taking  up   an   artery  in  the   arm,   and 
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forcing  embalming  liquid  through  the  arterial  system ;  tliat 
when  he  started  to  inject  the  fluid  the  chest  cavity  filled 
up  and  stopped  the  circulation.  Thereupon,  this  question 
was  asked  him :  "Q.  As  borne  out  by  your  experience,  what 
did  that  show  you  ?  (Defendant  objected  as  calling  for  the 
opinion  and  conclusion  of  the  witness,  and  that  no  proper 
foimdation  had  been  laid.  The  objection  was  overruled, 
and  the  witness  answered.)  A.  There  must  have  been  a 
main  artery  cut,  or  an  incision  in  a  main  artery.  Before 
I  could  get  any  circulation,  I  had  to  fill  the  chest  of  James 
White  full."  It  is  said  that  no  sufficient  foundation  was 
laid;  that  the  witness  was  no  more  competent  to  tell  what 
the  action  of  the  embalming  fluid  would  be  than  any  other 
person  would  have  been.  It  is  true  that  there  had  been  no 
post  mortem  on  the  body,  so  that  it  could  be  told  certainly 
whether  an  artery  had  been  cut  by  the  bullet.  The  doctor 
had  testified  to  substantially  the  same  thing.  The  witness 
Temple  was  an  undertaker  of  ten  years'  experience.  It 
had  been  shown  by  the  evidence  that  the  bullet,  or  one  of 
them,  had  passed  directly  through  the  body  of  deceased, 
and  that  vital  organs  would  be  in  the  path  of  the  bullet. 
The  evidence  did  tend  to  show,  or  at  least  was  a  circum- 
stance bearing  on  the  question  as  to,  whether  deceased  was 
shot  and  had  fallen  in  the  sitting  room;  we  think  the 
foundation  was  sufficient,  and  that  the  evidence  was  prop- 
erly admitted. 

III.  In  defining  first  degree  murder  the  court  quoted 
the  statute,  including  the  punishment.  This  was  proper, 
and  in  fact  necessary  as  to  first  degree,  as  the  punishment 

is   to   be    fixed   by   the   jury.      In   defining 
'■  %'^^^^^'-  second  degree  murder,  the  court  said :  "De- 

tnstmctions. 

fining  murder  in  the  second  degree  the 
statute  is:  Whoever  commits  murder  otherwise  than  as  set 
forth  in  the  preceding  section,  is  guilty  of  murder  in  the 
second  degi^ee,  and  shall  be  punished  by  imprisonment  in 
the  penitentiary  for  life,  or  for  a  term  not  less  than  ten 
Vol,  157  Lv.— 45 
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years.' "  But  the  court  did  not  state  the  punishment  for 
manslaughter.  Defendant  complains  of  this,  and  says  that 
the  court  should  not  have  mentioned  the  punishment  for 
second  degree  murder.  No  cases  are  cited  hy  either  de- 
fendant or  the  state  on  this  proposition.  Our  experience 
is  that  such  an  objection  is  usually  made  by  the  state,  as 
in  State  v.  McOhyLcy,  153  Iowa,  308.  The  purpose  of  the 
defense  in  referring  to  the  severity  of  the  punishment  in 
argument  to  the  jury  is  apparent.  It  was  not  necessary  for 
the  court  to  refer  to  the  punishment  for  second  degree  mur- 
der,  as  the  jury  had  nothing  to  do  with  that.  It  would 
have  been  as  well  to  have  omitted  it.  But,  if  there  was 
any  error,  it  was  favorable  to  the  defendant  The  jurors 
must  have  understood  from  the  instructions  that  man- 
slaughter was  a  lower  degree  of  the  offense  charged  than 
murder  of  the  second  degree.  They  knew  that,  if  their 
verdict  was  for  murder  of  the  second  d^ree,  the  punish- 
ment would  be  at  least  ten  years,  and  might  be  for  life. 
The  tendency  would  be  perhaps  for  the  jury  to  have  some 
sympathy  for  defendant  (a  young  man,  who,  as  his  counsel 
claimed,  had  fallen  in  with  Mertens,  a  hardened  criminal), 
and  reduce  the  verdict  to  the  lower  degree. 

When  the  offense  is  statutory,  the  definition  of  the 
crime  may  be  given  in  the  exact  werds  of  the  statute.  12 
Cyc  614.  This  is  what  the  court  did  here.  Merely  read- 
ing to  the  jury  the  statute  wh^ch  fixes  the  punishment  is 
not  error.  12  Cyc.  641,  642 ;  People  v.  Henderson,  28  Cal. 
465 ;  Commonwealth  v.  Harris,  168  Pa.  619  (32  AtL  92) ; 
Afiller  v.  Commonwealth  (Va.),  21  S.  E,  499. 

There  was  no  error  in  not  stating  the  punishment  for 
manslaughter.  The  court  is  not  required  to  do  so.  Currier 
V.  State,  157  Ind.  114  (60  N.  E.  1023). 

IV.  Instruction  N'o.  14  is  complained  of.  In  it,  after 
defining  malice  as  applied  to  the  circumstances  of  this  case, 
the  court  said: 


May  1913]  State  v.  Wilson.  707 

.  •  •  This  malice  may  be  cither  express  or  implied. 
When  the  killing  is  done  with  a  sedate,  deliberate  mind, 
and  in  pursuance  of  a  design  previously  formed,  the  malice 
is  express.  Under  such  circumstances,  the  presumption  of 
malice  is  conclusive.  •  .  .  When  the  killing  is  shown 
to  have  been  wilfully  and  purposely  done,  unless  the  evi- 
dence which  establishes  the  killing  also  shows  some  cir- 
cuo:istances  or  infirmities  which  excused  the  act  or  mitigated 
the  degree  of  guilt,  the  law  implies  malice.  That  is,  that 
upon  such  a  state  of  facts  a  l^al  presumption  arises  that 
the  act  was  done  with  that  degree  of  malice  which  makes 
the  crime  murder,  but  such  presumption  is  not  conclusive; 
it  may  be  rebutted  by  proof  that  the  party  acted  under 
such  circumsta^ces  of  necessity  or  infirmity  as  excused  the 
killing  or  mitigated  the  degree  of  the  crime. 

In  instruction  18  the  jury  were  correctly  instructed 
as  to  the  presumption  of  malice  from  the  use  of  a  deadly 
weapon  in  a  deadly  manner,  without  legal  excuse.     It  is 

urged  by  counsel  that,  under  the  first  part 
presumjjtion:'  of  the  instructiou  just  quoted,  the  presump- 
tion of  malice  that  arises  from  the  killing 
and  the  doing  of  the  act  "with  sedate  and  deliberate  mind 
and  in  pursuance  of  a  design  previously  formed  to  kill" 
is  always  a  rebuttable  presumption ;  that  a  man  may  kill 
another  and  do  the  act  with  a  sedate  and  deliberate  mind, 
and  in  pursuance  of  a  previously  formed  design  to  kill,  and 
still  do  it  all  in  self-defense.  The  instruction  must  be 
considered  in  the  light  of  the  evidence.  Defendant  did  not 
claim  that  he  acted  in  self-defense.  His  only  defense  was 
that  he  did  not  do  the  shooting,  and  that  he  was  not  con- 
cerned therein.  We  are  unable  to  see  how  a  person  with 
hatred,  ill  will,  or  hostility  towards  another,  or  with  a 
feeling  of  revenge  or  enmity  against  him,  there  being  no 
evidence  or  claim  or  excuse  or  justification,  can  rebut  the 
presumption  of  malice,  where  the  killing  is  done  with  a 
sedate,  deliberate  mind,  and  in  pursuance  of  a  design  pre- 
viously formed.  Under  this  instruction,  the  jury  were 
required  to  first  find  that  the  killing  was  so  done  before  it 
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could  be  said  that  the  presumption  of  malice  is  condusive. 
In  State  v.  Toumsend,  66  Iowa,  746,  the  court  instructed 
that  malice  is  proved  by  the  selection  and  use  of  a  deadly 
weapon.  This  court  held  that  to  be  error  because  that  fact 
alone  did  not  prove  or  establish  malice,  but  merely  raised 
a  presumption  of  malice,  which  may  be  rebutted.  The 
instruction  in  the  case  at  bar  does  not  say  that  the  use  of 
a  deadly  weapon  makes  such  a  presimiption  conclusive,  but 
the  deliberate  killing,  in  pursuance  of  a  previously  formed 
design,  with  a  feeling  of  hostility,  revenge,  and  the  like, 
does  have  that  effect;  that  is,  such  facts  do  show  and  are 
express  malice.  The  latter  part  of  the  instruction  refers  to 
implied  malice. 

In  State  v.  Hayden,  131  Iowa,  1,  where  insanity  and 
self-defense  were  claimed,  the  court  said :  "The  rule  almost 
everywhere  is  that  from  the  mere  fact  of  killing  the  infer- 
ence of  malice  arises;  the  burden  being  on  the  prosecution 
to  raise  it  to  murder  in  the  first  degree,  and  on  the  defense 
to  reduce  it  to  manslaughter.  Of  course,  we  do  not  mean 
to  "say  that  a  jury  should  ever  be  instructed  that  the  burden 
is  upon  a  defendant  to  show  want  of  malice.  We  use  the 
above  expression  for  want  of  a  better  term  in  which  to 
convey  the  thought.  What  we  mean  is  that  an  unexplained 
killing  with  a  deadly  weapon  is  evidence  of  malice,  and 
that  the  burden  is  on  the  accused  in  that  sense  that  he  must 
make  proof  of  legal  excuse,  justification,  or  extenuation,  or 
take  the  risk  of  a  conviction  upon  the  presumption  or  infer- 
ence of  malice."  See,  also.  State  v.  Curtis,  70  Mo.  594. 
In  State  v.  Becker,  9  Houst  (Del.)  411  (33  AtL  178),  it 
is  held  that,  where  the  person  who  slays  another  does  it 
deliberately — that  is,  with  a  design  to  kill  him,  and  without 
the  existence  of  any  circumstances  which  in  law  are  a 
justification  or  excuse — ^he  is  guilty  of  murder  of  the  first 
degree;  he  is  said  to  have  acted  with  express  malice.  See 
note  to  38  L.  R  A.  (K  S.)  1084-1087;  21  Cyc.  707.  In 
this  case,  had  there  been  anything  in  the  evidence  or  in  thQ 
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circmnstanoes  of  the  killing  showing  justification  or  excuse, 
the  court  should  have  qualified  the  instruction.  The  in- 
struction is  not  approved,  but  we  think  under  the  evidence 
no  prejudice  resulted.  It  is  our  duty  under  the  statute  to 
decide  the.  case  without  regard  to  technical  errors  which 
do  not  affect  the  substantial  rights  of  the  parties.  It  is 
not  error  to  fail  to  instruct  that  a  presumption  may  be 
rebutted,  where  there  is  no  evidence  in  the  case  tending  to 
rebut  the  presumption-  State  v.  Wilson^  152  Iowa,  629. 
The  court  fully  and  carefully  explained  all  the  degrees  of 
homicide  as  applied  to  the  different  charges  in  the  indict- 
ment. Under  the  indictment  and  the  evidence,  the  instruc- 
tion here  complained  of,  taken  as  a  whole,  and  in  connection 
with  other  instructions  given,  is  not  erroneous.  It  should 
be  borne  in  mind  on  this  point  that  the  conviction  was  for 
only  second  degree  murder. 

V.  Complaint  is  made  of  instruction  No.  21.  It  is, 
in  part,  as  follows:  "You  have  been  told  herein  that  the 
defendant  may  be  convicted  of  murder  in  the  first  degree, 

or  murder   in   the   second   degree,   or   man- 

c    Same* 

cautionary        slaughter,   or  he  may  be  found  not  guilty. 

instructions.  .  . 

This  does  not  mean  that  you  are  at  liberty 
to  convict  or  acquit  at  pleasure.  •  •  .  The  fact  that 
you  have  power  to  return  a  verdict  finding  a  lesser  crime 
or  acquittal  is  alone  no  excuse  for  using  such  power.  The 
lower  conviction  or  an  acquittal  should  not  rest  on  the 
notion  that  you  can  do  as  you  please  arbitrarily."  The 
instruction  then  proceeds  to  tell  the  jury  that,  if  they  have 
a  reasonable  doubt  of  the  degree,  to  acquit  of  the  higher, 
or,  if  they  have  a  reasonable  doubt  of  his  guilt,  to  acquit 
Instruction  No.  16  also  correctly  directed  the  jury  as  to 
their  duty  if  they  had  a  reasonable  doubt  as  to  the  degree 
of  guilt,  if  guilty,  and  that  they  should  acquit  if  they  had 
a  reasonable  doubt  as  to  his  guilt,  and  in  instruction  No. 
41  they  were  told  to  retire  and  consider  the  case  fairly  and 
honestly  in  the  light  of  the  evidence  and  the  instructions. 
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Counsel  insist  that  the  jurors  '^are  at  liberty  to  acquit 
at  pleasure;  that  is,  exactly  what  they  have  a  l^al  right 
to  do."  To  such  a  doctrine  we  can  not  assent.  Jurors  can 
act  arbitrarily,  and  they  have  the  power  to  do  as  they 
please,  but  they  have  no  right,  either  legal  or  moral,  to  do 
so.  It  is  true  they  do  have  the  right  to  say  which  of  the 
witnesses  tliey  will  believe,  and  which  they  will  not  believe, 
and  have  a  right  to  disbelieve  all  of  them. 

We  are  cited  to  State  v.  Lightfoot,  107  Iowa,  352,  and 
State  V,  Carter,  112  Iowa,  16.  These  cases  simply  hold 
that  the  court  can  not  assume  a  fact  to  be  true  in  a 
criminal  case,  even  though  uncontradicted;  that  it  is  for 
the  jury  to  weigh  the  evidence,  and  not  for  the  court  In 
tbe  first  of  these  cases  the  court  was  discussing  the  question 
of  trial  by  jury  under  the  Constitution.  In  the  argument 
in  tbat  case  it  was  said,  and  of  course  it  is  true,  that  the 
jury  could  disregard  the  evidence  and  their"  own  con- 
sciences,  but  that  is  not  saying  they  ought  to  do  so,  or  that 
it  would  be  right.  It  is  proper  to  caution  the  jury  to  not 
act  arbitrarily,  but  to  decide  the  case  on  the  evidence,  under 
the  instructions,  disregarding  all  else.  Staie  v.  Butts,  107 
Iowa,  653;  State  v.  Engstrom,  145  Iowa,  205;  State  r. 
Hunter,  118  Iowa,  696.  So  far  as  we  know,  counsel  for 
the  defense  may  have  argued  to  the  jury  as  they  have  here 
that  the  jurors  had  the  right,  as  well  as  the  power,  to 
acquit  the  defendant,  even  though  they  may  have  been 
satisfied  beyond  a  reasonable  doubt  of  his  guilt.  If  so, 
the  court  had  authority  to  caution  the  jurors  as  to  such 
argument,  and  it  was  its  duty  to  do  so.  Matters  occur  in 
the  trial  which  do  not  appear  in  the  record  in  this  court 
Whether  or  not  a  cautionary  instruction  is  required  rests 
largely  in  the  judgment  and  discretion  of  the  trial  court 
HosJcovec  V.  Street  By.,  85  Neb.  295  (123  N.  W.  305). 
Whether  the  jurors  could  be  called  to  accoiint  if  they  did 
act  arbitrarily  we  need  not  now  determine.  But  in  State 
V.  Miller,  53  Iowa,  84,  164,  209,  this  court  approved  an 
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instruction  in  which  the  Jurors  were  told  that  it  was  their 
duty  to  follow  the  law  as  given  by  the  court,  and  that, 
unless  they  did  so,  they  were  guilty  of  perjury.  There 
was  no  error  in  this  instruction. 

VI.  Soon  after  the  coroner  arrived  at  the  scene  of 
the  killing,  he  placed  the  son,  <  William  White,  under  arrest. 
Within  a  few  minutes,  or  at  least  within  a  short  time  after 

this,  William  had  a  conversation  with  one 
safficiencv         Lec  iu  the  house.    He  was  then  under  arrest, 

of  shooting  his  father.  His  appearance  at  this  time  as 
witnesses  des<iribe  it  was  that  of  having  been  badly  pounded 
up,  his  eyes  and  lips  were  swollen  and  bloody,  and  it  is 
claimed  this  was  done  by  the  defendants  before  the  killing. 
He  says  he  was  frightened  and  made  statements  which  were 
not  true.  On  cross-examination  by  defendant's  counsel  he 
was  asked  about  these  statements,  and  as  to  whether  he  did 
not  tell  Lee  he  was  in  bed,  undressed,  and  as  to  whether 
he  was  asked  by  Lee  who  shot  his  father,  and  other  similar 
questions.  On  reexamination  he  testified  that,  after  telling 
Lee  these  things,  he  told  Lee  and  Dr.  Townsend  to  come 
outdoors,  and  he  would  teH  them  the  whole  story.  They 
went  out  immediately,  and  at  t^is  point  the  record  shows 
the  following: 

Witness  William  White,  on  reexamination  testified 
that: 

After  telling  Mr.  Lee  this  language,  I  said  something 
else  to  him,  and  asked  Mr.  Lee  and  Dr.  Townsend  to  come 
outdoors,  and  I  would  tell  them  the  whole  story.  Q.  What 
is  the  fact  as  to  whether  you  told  th^n  anything  then  as 
to  just  what  happened  that  night  t  (Objected  to  as  calling 
for  the  conclusion  of  the  witness,  immaterial,  irrelevant, 
and  not  proper  redirect  examinatioiL  Overruled.)  A.  I 
did.  Q.  What  is  the  fact  as  to  whether  you  told  them 
then  the  sanle  way  you  have  told  the  jury  as  to  the  death 
of  your  father?  (Same  objection,  and  for  the  reason  he 
has  told  the  story  two  or  three  different  ways,  and  the  jury 
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can  not  tell  which  one  he  means;  calling  for  a  conclusion 
and  opinion^  and  not  a  statement  of  the  conversation.) 
Court:  He  may  narrate  the  conversation.  Counsel  for 
State:   Well,  I  will  prove  it  by  the  other  people. 

Dr.  Townsend  was  then  called,  and  testified: 

I  heard  the  story  told  by  William  White  immediately 
after  he  made  certain  statements  to  Mr.  Lee.  It  was  told 
to  Mr.  Lee,  myself,  and  Mr.  Shannon.  Mr.  Lee  says  to 
him,  *How  is  this,  your  shoes  on  and  all  laced  up,  and  , 
your  coat  on,  your  collar  on,  and  your  father  and  brother 
shot  here,  and  you  say  you  were  in  bed?'  White  says, 
*You  come  out  here  and  I  will  tell  you  th§  exact  truth.' 
So  we  went  outdoors,  and  he  told  us  about  being  with. 
Wilson  and  Mertens.  Q.  Did  he  tell  you  who  shot  his 
father  then?  A.  He  did.  (Objected  to  as  immaterial,  not 
proper  cross-examination.)  Well,  what  is  the  objection? 
Defendant:  Immaterial,  hearsay,  incompetent,  and  irrele- 
vant Court:  I  think*  it  is  as  to  what  he  told  him.  Coun- 
sel for  State :  We  claim  that  is  a  part  of  the  res  gestae.  It 
occurred  right  there,  and  it  is  a  part  of  the  conversation 
about  which  they  have  inquired;  the  witness  admits  that 
he  told  a  story  that  was  untrue,  and  right  then  and  there, 
as  soon  as  he  got  his  second  breath,  he  turned  around  to 
these  men  and  says,  'If  you  will  come  out,  I  will  tell  you 
the  exact  truth  of  what  happened/  Court:  It  may  be 
part  of  the  res  gestae.  Counsel  for  State:  That  is  what 
I  am  claiming  for  it,'  and  that  it  is  a  part  of  the  same 
transaction.  Court:  Go  ahead.  A.  He  said  Clifford 
Wilson  shot  his  father.  I  have  heard  his  testimony  given 
here  in  regard  to  the  shooting.  Q.  What  do  you  say  as 
to  whether  or  not  he  told  you  the  same  story,  in  substance, 
then  and  there,  when  he  told  you  to  come  out  there,  that 
he  now  tells  upon  the  stand?  (Objection  sustained.) 
Q.  In  this  conversation  with  Mr.  Lee  and  you  and  the 
other  man,  did  William  White  ever  say  that  anybody  else 
than  Clifford  Wilson  shot  his  father?  (Same  objection. 
Overruled.)  A.  No,  sir.  He  never  said  who  shot  Matthew 
White,  and  never  made  any  claim  that  he  knew  who  shot 
Matthew. 

It  is  now  objected  by  defendant  that  this  was  hearsay. 
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Buty  under  the  foregoing  record,  that  objection  seems  not 
to  have  been  made  in  the  district  court  to  the  statement 
that  White  said  "Clifford  Wilson  shot  his  father."  That 
is  the  part  of  this  testimony  now  most  seriously  objected 
to,  because,  as  counsel  argue,  it  bolsters  up  White's  evi- 
dence wherein  he  had  testified  that  he  saw  Clifford  Wilson 
shoot  deceased.  It  will  be  noticed  that  the  first  time  the 
objection  was  made  that  it  was  hearsay  was  after  the 
answer  to  the  question,  "Did  he  tell  you  who  shot  his 
father?"  and  there  was  no  motion  to  exclude  the  answer. 
That  objection  was  either  to  the  preceding  question,  or  to 
the  answer  to  it,  so  that  the  only  question  properly  objected 
to  as  hearsay  was  the  last  one  above  quoted. 

True,  some  of  this  evidence,  if  not  all,  was  objected 
to  as  incompetent,  etc.,  but>  as  we  have  said,  the  argument 
here  is  based  on  the  thought  that  it  is  hearsay.  The  gen- 
eral objection  that  it  is  incompetent^  irrelevant^  and  imma- 
terial is  not  sufficiently  specific  to  raise  the  objection  now 
that  the  evidence  was  hearsay.  White  v.  Smith,  54  Iowa, 
233;  Buettner  v.  Steinhrecher,  91  Iowa,  588;  State  v. 
Beebe,  115  Iowa,  128;  Matthews  v.  Luers,  110  Iowa,  231; 
Longan  v.  Weltmer,  180  Mo.  322  (79  S.  W.  655,  64  L.  R 
A.  969,  at  page  976,  103  Am.  St.  Eep.  573),  8  Am.  & 
Eng.  Enc  PI.  &'  Pr.  223-227. 

But,  conceding  for  the  purpose  of  argument  that  the 
evidence  was  properly  objected  to,  especially  as  to  the  last 
question,  it  is  clear  to  us  it  was  a  part  of  the  same  con- 
7.  Sake:  vcrsatiou  about  which  defendant's  counsel  had 

res  gesue.  cross-cxamincd  the  witness.  And,  further, 
it  was  immediately  after  the  conversation  in  the  house  and 
a  part  of  the  res  gestae  of  that  transaction  in  regard  to  tlio 
conversation,  and  explanatory  of  the  evidence  brought  out 
on  cross-examination  in  regard  to  that  matter.  Without 
further  discussion,  the  following  cases  indicate  the  tendency 
of  recent  decisions  on  the  doctrine  of  res  gestae:  Ins.  Co. 
V.  Mosley,  75  U.  S.    (8  Wall.)    397   (19   L.   Ed.   437); 


714  State  v.  Wilson.  [157  Iowa 

Puis  V.  Qrand  Lodge,  13  N,  D.  559  (102  N.  W.  165) ; 
State  V.  Blydenburg,  135  Iowa,  264.  In  the  cases  cited  by 
appellant  the  matters  claimed  as  rea  gestae  related  to  a 
past  transaction  after  it  was  over. 

VIL  In  the  state's  rebuttal,  one  Goodson  testified 
as  follows: 

After  supper  at  Coney  Island,  on  May  29th,  Clifford 
Wilson  and  Martens  went  to  one  side  and  talked  by  them- 
selves, and  afterwards  they  called  me  over.  Wilson  said 
that  he  knew  a  girl  at  Nemaha.  Q.  Did  Clifford  say  to 
you  that  he  knew  a  girl  in  Nemaha,  and  that  she  was  a 
sporty  woman?  (Objected  to  as  immaterial  whether  he 
did  or  not;  if  offered  for  the  purpose  of  impeachment,  it 
is  impeachment  of  immaterial  matters,  it  has  no  connection 
with  this  tragedy.  Overruled.)  A.  Yes,  sir;  he  said  she 
was  a  sporty  woman.  He  said  that  he  and  Mert^is  were 
going  to  telephone  to  her  and  were  going  to  go  up  and  get 
her  and  bring  her  down  to  Sac  City,  and,  if  I  and  a  man 
called  the  barber  would  chip  in  and  help  pay  the  expense, 
that  he  would  give  me  a  bottle  of  whisky. 

It  is  said  that  in  admitting  that  part  of  the  evidence 
objected  to  the  court  erred,  for  that  it  tended  to  discredit 
a  girl  who  was  a  witness  for  defendant,  and  who  lived  at 

Nemaha.     The  only  objection  as  to  this  was 

d.  Sake:  ,  .  . 

impeachment:    that  it  was  immaterial.     The  name  of  the 

CTidence. 

girl  was  not  mentioned  in  the  evidence  of 
Groodson.  But  defendant's  counsel  say  it  referred  to  the 
young  woman  to  whom  defendant  claimed  he  was  to  be 
married.  Defendant  also  claims  that  such  evidence  related 
to  collateral  and  immaterial  matters  brought  out  on  cross- 
examination,  and  not  properly  the  subject  of  rebuttal. 
Defendant  testified  on  cross-examination,  without  objection, 
in  regard  to  this  matter,  and  denied  having  made  the 
statement.  He  admits  that  he  may  have  said  something 
about  a  sporting  woman  that  afternoon.  Defendant  ao^ 
counts  for  his  presence  at  the  home  of  James  White, 
deceased,  by  a  story  which  the  state  claimed  was  highly 
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improbable.  Without  going  into  all  the  details,  his  claim, 
stated  as  briefly  as  may  be,  is:  That  he  was  engaged  to 
be  married  to  this  young  woman,  who  was  a  farmer's 
daughter,  nineteen  years  old,  and  lived  three  miles  from 
Nemaha.  That  prior  to  May  29th  it  had  been  understood 
that  they  would  be  married  June  15th,  Mertens  was  a 
stranger  to  defendant  and  to  William  White.  They  met 
during  the  day  of  May  29th  at  what  is  called  Coney  Island, 
or  the  Jungles,  a  place  on  the  river  near  Sac  City  where 
tramps  and  drinking  parties  meet.  That  day  some  one  had 
stolen  a  quantity  of  liquor,  hid  it,  and  defendant  says  he 
went  and  got  it,  and  hid  it  in  the  weeds.  He  says  he  had 
two  bottles  with  him  and  hid  twenty-one.  It  was  whisky, 
as  we  imderstand  it.  Defendant  says  he  drank  with  Mer- 
tens and  got  ^^chummy"  with  him,  and  told  him  of  his  girl 
at  Nemaha.  That  he  told  Mertens  he  was  going  to  see 
her,  and  that  Mertens  said  he  was  going  along.  In  the 
evening  he  telephoned  her  to  meet  him  at  the  train  at  10 
o'clock  that  night  Mertens  may  have  paid  for  the  tele- 
phone message.  That  he  and  Mertens  did  take  the  train 
about  9  o'clock  that  evening  and  went  to  Nemaha,  but  the 
girl  was  not  at  the  depot,  so  they  came  back  to  Sac  City 
on  a  freight  train.  He  says  he  did  not  ask  Mertens  to  go; 
that  he  (defendant)  had  lots  of  whisky,  and  Mertens  went 
for  a  little  trip.  About  11  o'clock  that  night  defendant 
and  Mertens  were  with  William  White  at  a  restaurant, 
and  soon  after  that  the  matter  of  defendant's  marriage  was 
discussed,  and  White  suggested  they  get  an  auto,  and  go 
and  see  the  girl  that  night  Defendant  had  no  money  to 
get  a  car,  so  White  gave  him  his  pocketbook,  and  told  him 
to  get  a  car.  Defendant  started  to  the  city  hall  to  tele- 
phone for  a  car,  but  met  the  night  watch,  and,  while  wait- 
ing for  him  to  get  out  of  sight,  they  spoke  of  a  time  they 
had  had  at  Sioux  City.  Defendant  spoke  of  his  approach- 
ing marriage  on  June  15th,  and  White  su^;e8ted  that  they 
go  at  once,  hire  a  car,  get  the  girl  and  go  from  Nemaha 
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to  Storm  Lake,  catch  the  train,  go  to  Sioux  Citj  and  have 
a  time.  Defendant  was  willing  to  do  this,  and  White  was 
to  furnish  the  money.  As  they  walked  along,  White 
wanted  to  put  it  off  imtil  some  other  night,  but  defendant 
insisted  that,  as  they  had  gone  that  far,  he  wanted  to  go 
on.  The  argument  got  pretty  hot,  he  says,  and  White 
wanted  his  money  back  and  grabbed  defendant,  when 
defendant  hit  him  and  knocked  him  down.  Finally  they 
made  up,  and  decided  to  go  on  the  trip.  At  this  point 
Mertens  appeared,  according  to  defendant's  evidence,  and 
White  started  to  run  and  Mertens  went  after  him.  Defend- 
ant did  not  go  home  then  because  White  wanted  him  to 
go  with  him  to  get  the  $100,  and  defendant  was 
willing  to  go.  The  three,  William  White,  defend- 
ant Wilson,  and  Mertens,  then  went  to  the  home 
of  deceased,  where  William  White  was  staying.  The 
shooting  took  place  very  soon  after.  White  denies  all 
this  evidence  as  to  the  part  defendant  claims  he  was  to 
take  in  the  marriage,  and  as  to  his  furnishing  the  money. 
White's  claim  is  that  defelidant  and  Mertens  robbed  him 
of  his  pocketbook,  and  asked  whether  White's  father  and 
brother  had  any  money  at  home,  then  forced  him  to  go 
with  them  to  the  home  of  deceased;  that  on  the  way 
Mertens  gave  him  two  beatings;  and  that  this  defendant 
pointed  the  pistol  (with  which  the  shooting  was  afterwards 
done)  at  him  and  threatened  to  kill  him,  if  he  told  any  one. 
Without  commenting  on  this  story  of  defendant,  we 
think  the  evidence  of  Goodson  was  competent  and  proper 
rebuttal  as  bearing  on  the  probability  or  improbability  of 
defendant's  story,  not  to  discredit  the  girl.  In  fact>  her 
character  was  not  attacked  either  in  the  evidence  or  the 
argument  to  the  jury.  It  was  a  proper  circumstance  for 
the  jury  to  consider  whether  defendant's  story  was  true, 
if  he  himself  considered  her  a  sporty  woman.  A  witness 
may  be  cross-examined  concerning  his  inconsistent  conduct, 
and  his  inconsistent  action  and  conduct  may  be  shown  as 
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well  as  statements.  Jones  on  Evidence  (Pocket  Ed.) 
sec.  845. 

Furthermore,  the  testimony  in  dispute  was  that  of  the 
party  himself.  He  had  told  in  detail  his  doings  and 
sayings  that  afternoon  and  evening,  including  transactions 

and  conversations  with  this  same  witness 
Ooodson,  who  had  been  on  the  stand  as  a 
witness  for  defendant.  It  is  doubtless  true  that  ordinarily 
a  witness  may  not  be  contradicted  on  collateral  and  imma- 
terial matters  brought  out  on  cross-examination.  We  think 
the  evidence  was  properly  admitted,  and,  even  if  it  was 
collateral,  it  was  a  matter  of  discretion  for  the  trial  court. 
Jones  on  Evidence.  (Pocket  Ed.),  sec  172. 

VIII.  It  is  claimed  that  the  verdict  is  not  supported 
by  sufficient  evidenca  That  it  is  the  result  of  passion  and 
prejudice,  and  that  the  judgment  is .  excessive.  The  evi- 
lo.  CsiiciNAL  dence  for  the  defense  as  to  the  shooting  was 
itldenS"'*^*^'  almost  entirely  that  of  the  defendant  Im- 
■ufficicncy.  peachiug  evidence  was  introduced,  tending  to 
show  that  his  moral  character  was  bad,  and  no  evidence 
was  offered  to  sustain  it  It  would  serve  no  useful  purpose 
to  set  out  the  evidence  fully,  and  the  opinion  ought  not  to 
be  extended  to  do  so.  Some  of  the  evidence  has  already 
been  referred  to.  William  White  was  an  important  witness 
for  the  state.  He  had  been  drinking  and  had  been  roughly 
handled,  and  it  is  conceded  made  some  false  statements, 
but  his  evidence  is  corroborated  circumstantially  at  some 
of  the  important  points.  We  think  the  jury  were  fuUy 
justified  in  believing  that  the  old  gentleman  was  shot  while 
he  was  in  the  sitting  room.  William  White  so  testified, 
and  that  deceased  fell  at  the  first  shot  The  deceased  was 
found  there  soon  after  with  two  mortal  wounds,  one  of 
which,  according  to  the  evidence,  would  produce  instant 
death.  There  was  a  large  pool  of  blood  under  his  body, 
but  there  was  nO  trace  of  blood  from  the  kitchen  to  the 
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sitting  room,  and  none  on  his  face  or  hands.     There  was 
no  evidence  of  any  stru^le. 

The  evidence  for  the  state  tends  to  show  the  foDowing 
facts  in  addition  to  those  already  stated:  When  defendant,, 
with  Mertens  and  William  White,  reached  the  walk  leading 
from  the  street  to  the  house  of  deceased,  defendant  told 
White  he  could  go  in.  White  did  go  in  the  house  at  the 
west  kitchen  door,  then  went  north  into  the.  sitting  room, 
and  to  his  father's  room  through  an  opening  at  the  north- 
east comer  of  the  sitting  room.  The  father's  hedroom,  and 
another  hedroom  south  of  it,  in  which  Matthew  slept,  were 
east  of  the  sitting  room.  There  is  an  opening  in  the  south 
side  of  Matthew's  room  into  the  kitchen,  and  a  porch  west 
of  the  kitchen.  There  were  lights  burning  low  in  the 
kitchen  and  sitting  room.  When  William  went  in,  he  woke 
his  father,  and  told  him  there  were  two  men  going  to  rob 
him.  The  old  gentleman  jumped  quickly  out  of  bed,  and 
went  into  the  sitting  room.  William  was  then  standing 
in  the  doorway  or  opening  from  his  father's  room  into  the 
sitting  room,  with  his  head  about  a  foot  out  in  the  sitting 
^loom.  He  says  he  then  mnr  dehmdma^  Wikon.  and  Mertens 
just  inside  the  sitting  room  near  the  door  between  the 
kitchen  and  sitting  room,  and  that  they  had  handkerchiefs 
over  the  lower  part  of  their  faces.  The  old  gentleman 
ordered  them  out^  and  almost  instantly  he  was  shot  twice; 
the  shots  being  close  together.  That  defendant  Wilson 
pointed  the  pistol  at  deceased  when  he  fired,  and  that  de- 
ceased fell  to  the  floor  at  the  first  shot;  that  the  second 
shot  was  fired  when  deceased  was  down.  Shortly  after 
three  other  shots  were  fired  in  quick  succession,  then  it 
was  quiet  William  and  his  mother  found  James  White 
on  the  floor  in  the  sitting  room,  and  Matthew  lying  dead 
with  three  bullet  wounds.  His  body  was  lying  near  the 
west  kitchen  door.  It  is  the  claim  of  the  state  that  at  the 
first  shooting  Matthew  came  into  the  kitchen  from  his  room 
through  the  door  near  the  northeast  comer  of  the  kitchen. 
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A  person  who  had  been  sleeping  in  a  tent  near  these  prem- 
ises testified  that  after  the  shooting  he  heard  two  people 
pass,  walking,  and  one  said  to  the  other:  ^^I  got  'em,  I 
know  I  got  'em,  come  on."  Defendant  admits  this  conver- 
sation, except  that  he  says  the  language  was,  "I  got  'em 
both,"  but  he  claims  Mortens  said  it  to  him.  Defendant 
testifies  he  thought  Mertens  meant  he  had  shot  someone. 
He  ran  home  and  told  his  mother  about  it.  t  She  says  he 
came  home  about  12  o'clock,  that  he  had  been  running  and 
was  out  of  breath,  and  that  he  had  been  drinking.  Defend- 
ant admits  he  had  been  drinking,  but  testifies  he  was  at 
himself,  and  knew  what  he  was  doing.  The  mother  further 
testifies  that  defendant  said,  ''One  of  the  guys  that  was 
with  me  tonight  shot  a  man."  Defendant  had  passed  the 
night  watch  a  few  minutes  before,  and  must  have  known 
where  the  officer  was,  but  did  not  inform  the  officers  of  the 
shooting.  Defendant  was  arrested  the  next  day,  and  a 
witness  testifies  that  his  father  told  him  to  tell  these  men 
all  about  this,  to  which  defendant  replied,  ''Yes;  I  will 
tell  them  a  damned  sight"  The  use  of  this  language  is 
denied  by  defendant  and  his  father,  though  they  admit  a 
conversation  on  that  subject.  Defendant  testifies  that, 
when  they  got  to  the  house  of  deceased,  he  did  not  go  in, 
but  he  heard  Mertens  and  William  White  go  in;  that 
he  heard  William  say  that  Wilson  and  this  fellow  were 
trying  to  rob  him,  and  it  made  him  mad.  He  says  further : 
"As  I  started  in  somebody  hollered,  'Get  out  di  here,  you 
blackguards,'  and  I  turned  and  ran.  At  that  time  I  was 
on  the  porch,  right  in  front  of  the  door  that  goes  in  from 
the  porch.  I  was  not  inside  the  room.  I  could  not  have 
been  more  than  a  step,  I  just  started  in.  I  was  not  in  the 
kitchen,  but  was  just  starting  into  the  door  when  I  started 
to  run.  There  was  no  light  in  the  kitchen  when  I  started 
to  go  iiL  When  I  put  my  foot  in  the  door,  I  heard  some 
one  say,  'Qet  out  of  here,  you  blackguards,'  and  I  started 
to  run,  and  did  not  stop  until  I  saw  mother.    We  had  been 
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planning  until  we  got  to  the  house,  and  I  thought  Bill  was 
going  in  to  get  the  money."  He  admits  that  the  brown  hat 
introduced  in  evidence  was  his,  and  says :  "1  had  it  on 
that  night  and  lost  it  when  I  turned  and  ran  from  the 
porch,  but  don't  know  whero.  I  did  not  lose  it  inside  the 
house."  A  witness  testifies  to  finding  this  hat  the  next 
morning  on  the  floor  in  the  kitchen.  From  the  evidence 
we  judge  it  was  found  about  wh^e  the  dead  body  of 
Matthew  was  found.  Other  witnesses  who  were  there  testi- 
fied that  they  did  not  see  the  hat  in  the  kitchen.  If  there 
were  but  five  shots  fired,  they  are  all  accounted  for. 

Tt  is  argi^ed  by  tlie  defense  that  the  bullet  found  in 
the  wall  over  the  door  in  the  north  side  of  the  kitchen  and 
near  the  northeast  cpmer  is  the  bullet  which  went  through 
the  body  of  James  White;  that,  therefore,  James  White 
was  in  the  kitchen  when  he  was  shot^  and  that  William 
White  from  his  position  could  not  have  seen  the  shooting. 
The  bullet  in  the  wall  was  over  the  door  from  which 
Matthew  must  have  come  from  his  room  into  the  kitchen. 
The  argument  is  that,  considering  the  place  where  this 
bullet  was  found  in  the  wall,  and  its  distance  from  the 
floor,  the  height  of  the  deceased,  and  the  position  a  person 
firing  the  shot  would  be  likely  to  be  in,  and  the  angle  a 
bullet  would  take  under  such  cireumstances,  that  this  bullet 
must  have  gone  through  the  old  gentleman.  This  was  a 
circumstance  proper  for  the  jury  to  consider.  The  evidence 
was  such,  however,  that  it  was  a  question  for  the  jury.  We 
have  already  said  that  the  jury  may  have  well  believed 
that  deceased  was  in  the  sitting  room  when  shot  If  there 
were  six  shots,  as  some  of  the  evidence  tends  to  show,  one 
of  them  could  have  been  aimed  at  Matthew  as  he  came  out 
of  the  door  of  his  room  and  gone  wild.  The  evidence  tends 
to  show  that  a  person  standing  where  William  says  he  did 
could  look  southwest,  through  the  door  between  the  kitchen 
and  sitting  room,  and  see  across  a  part  of  the  northwest 
comer  of  the  kitchen  as  far  as  the  west  kitchen  door.    It 
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would  be  difficult  for  any  person  under  the  circumstances 
to  locate  the  exact  position  of  every  person  concerned  in 
the  shooting.  We  have  given  more  of  the  evidence  than 
we  intended,  but  have  not  set  out  the  details  of  all  of  it 
Enough  has  been  given  to  show  that  it  was  clearly  a 
question  for  the  jury.  The  jury  found  defendant  guilty; 
the  evidence  was  such  that  a  verdict  of  either  first  or 
second  degree  murder  would  be  sustained.  It  was  an 
a^ravated  killing,  and  the  judgment  is  not  excessive.  The 
verdict  being  for  murder  of  the  second  degree,  the  jury 
evidently  were  not  carried  away  by  anything  occurring 
on  the  trial. 

IX.  W.  A.  Helsell'  assisted-  in  the  trial  as  special 
prosecutor.  Appellant  contends  that  said  Helsell  was  guilty 
of  such  misconduct  in  his  closing  argument  to  the  jury  as 

to  require  a  reversal.     A  great  many  matters 

IX.  New  trial:  i    •       j      i?       t^  •  rx 

■rgument:         are  complaiued  of.    It  is  another  case  coming 

exceptions.  i  i  i      .  i 

to  US  where  the  closing  argument  only  was 
taken  down  by  the  reporter,  and  counter  affidavits  were 
filed  by  the  state  as  to  what  counsel  for  the  defense  said  in 
their  arguments  to  the  jury.  The  closing  argument  is  set 
out  in  full  in  sixty-six  pages  of  the  typewritten  abstract 
of  record.  Ninety-six  of  the  one  hundred  and  fifty-seven 
pages  of  appellant's  printed  arguments  are  taken  up  in  the 
discussion  of  this  proposition,  and  seventy-nine  cases  are 
cited.  Manifestly  we  can  not  review  all  these  at  length 
in  an  opinion  which  is  already  beyond  reasonable  limits. 
It  is  doubtful  whether  many  of  the  matters  in  the  closing 
argument  of  which  complaint  is  now  made  were  properly 
excepted  to  and  in  time. 

Some  of  them,  including  the  reference  to  the  hat,  were 
excepted  to  in  the  motion  for  new  trial  which  was  too  late. 
State  V.  Sale,  119  Iowa,  1. 

It  should  be  said,  however,   that  there  were  at  first 

some  interruptions  of  Mr.  Helsell  by  counsel  for  defendant, 

and  defendant  did  object  to  some  of  the  statements,  when 
Vol.  157  Ia.— 46 
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Mr.  Helsell  asked  counsel  to  not  interrupt  him,  and  said 

that  they  could  have  an  exception  to  all  the 

la.  Sakx. 

argument 

The  state,  in  resistance  to  the  motion  for  new  trial, 
filed  the  affidavits  of  Mr.  Helsell  and  six  others,  which 
were  not  denied  by  the  defense.  In  thesQ  affidavits  it  is 
claimed  that  all  the  matters  complained  of  were  in  answer 
to  arguments  of  attorneys  for  defendant.  The  argument 
itself  purports  to  be  so,  and  we  are  reasonably  satisfied 
that  this  is  true.  We  have  no  means  of  knowing  certainly. 
This  being  so,  we  ought  not  to  interfere.  State  v.  Hutchi- 
son,  95  Iowa,  666;  State  v.  Sale,  119  Iowa,  1. 

The  situation  as  we  view  it,  and  the  record  bears  us 
out,  is  simply  this :  The  defense  was  represented  by  shrewd, 
able  counsel  of  high  standing  and  large  experience.  The 
county  attorney  alone  may  have  been  at  a  disadvantage 
against  such  an  array  of  opposing  counsel.  It  is  a  well- 
known  fact  that  our  prosecutors  are  as  a  rule  young  and 
inexperienced,  but  men  of  character,  and  who  have  the 
confidence  of  the  people  who  elect  them.  It  sometimes 
happens  that  they  are  not  able  to  cope  with  the  more  expe- 
rienced counsel  usually  retained  in  the  more  important 
cases,  and  the  result  is  that  occasionally  a  case  is  not  as 
fully  presented  to  the  jury  as  it  might  have  been,  and  there 
is  a  miscarriage  of  justice.  We  do  not  intend  any  reflec- 
tion or  criticism  upon  our  prosecuting  attorneys,  the  jury 
system,  or  our  juries.  Jurors  are  usually  inexperienced 
in  such  work,  and  in  certain  classes  of  cases  they  may  be 
more  or  less  prejudiced,  yet  as  a  rule  they  do  right  While 
there  may  be  an  occasional  miscarriage  of  justice,  this  is 
the  exception  and  not  the  rule,  and  there  are  at  the  same 
time  hundreds  of  cases,  civil  and  criminal,  where  justice 
is  done.  These  are  looked  upon  as  being  a  matter  of  course, 
and  are  not  mentioned,  while  the  exceptions  are  freely  and 
widely  commented  upon,  and  then  well-meaning  people^ 
who  do  not  understand  the  situation,  condemn  our  juries, 
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the  courts,  and  the  laws  as  a  whole.  In  this  case  Mr. 
Helsell  was  appointed  or  employed  as  a  special  prosecutor. 
This  has  been  repeatedly  held  to  be  perfectly  proper,  and 
the  statute  provides .  for  it,  and  yet  it  was  argued  to  the 
jury  that  he  had  no  business  in  the  case;  that  he  was  in 
the  case  for  pay,  trying  to  coin  drops  of  blood  into  gold; 
that  he  was  trying  to  convict  a  man  he  knew  to  be  inno- 
cent; that  he  was  guilty  of  manufacturing  evidence.  And, 
if  he  made  an  objection  to  the  evidence,  it  was  argued  he 
was  trying  to  suppress  evidence,  and  so  on.  The  oral  argu- 
ment in  this  court  was  along  the  same  line.  The  .special 
prosecutor  was  really  placed  on  trial.  It  all  sounds  very 
familiar.  Of  course,  the  prosecutor,  special  or  general, 
ought  to  be  fair  and  ought  to  stay  within  the  record,  and 
the  defense  ought  to  do  the  same.  The  better  way  would 
be  to  try  all  cases  on  the  merits.  If  counsel  on  either  side 
do  not  keep  within  the  record,  they  should  be  disciplined 
by  the  court,  if  necessary;  but,  if  attorneys  for  one  side 
expect  the  other  to  stay  within  the  record,  they  should  do 
so  themselves.  State  v,  Cleary,  97  Iowa,  413.  The  rules 
are  well  settled  in  this  state  as  to  what  matters  counsel  may 
talk  about  in  argument  to  the  jury.  There  are  many  cases, 
among  them  State  v.  Bums,  119  Iowa,  663;  State  v,  Drake, 
128  Iowa,  539.  If  counsel  are  exceeding  the  proper  limits 
of  argument,  it  is  the  duty  of  the  trial  court  to  stop  them 
on  his  own  motion,  or  sustain  an  objection  thereto,  if 
objection  is  made  at  the  proper  time.  From  the  fact  that 
the  court  did  not  do  ko  in  this  case  justifies  us  in  assuming 
that  he  considered  the  argument  of  Mr.  Helsell  as  within 
proper  bounds.  The  trial  court  heard  all  the  arguments, 
and  was  in  a  much  better  position  than  we  can  be  to  deter- 
mine the  matter. 

We  shall  notice  some  of  the  objections  now  made  to 
the  remarks  of  the  special  prosecutor  in  regard  to  the 
defendant's  hat,  which  was  introduced  in  evidence  and 
which  is  before  us.     This  is  the  matter  about  which  the 
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defense    most   complains.      Ther^    was    a    dispute    in   the 

evidence    as    to    whether    the    hat    was    in 
13.    A  K.  ^^    kitchen.       A     witness     for    -the     state 

testified  to  finding  it  on  the  flopr  in  the  kitchen 
the  morning  of  and  after  the  tragedy.  Other  witnesses 
who  were  there  did  not  see  it  Mr.  Helsell  argued 
tliat  it  was  about  the  same  color  as  the  floor,  and  that  for 
that  reason  the  witnesses  may  have  overlooked  it.  He  then 
threw  the  hat  on  the  floor  of  the  courtroom  for  comparison. 
No  witness  testified  to  the  color  of  the  floor  of  the  kitchen. 
We  think  the  color  of  our  ordinary  wood  floors  is  a  matter 
of  such  common  knowledge  that  proof  is  not  required;  but 
a  photograph  of  the  kitchen  was  in  evidence,  which  shows 
the  floor  to  have  been  covered  with  figured  oilcloth  or 
linoleum.  The  jury  had  the  photograph  and  the  hat  before 
them  and  in  their  jury  room,  and  could  compare  and  deter- 
mine for  themselves  whether  the  inference  or  conclusion 
of  the  prosecutor  was  correct  If  counsel  had  thrown  a 
black  hat  on  a  white  snow  bank,  and  argued  that  they  were 
of  the  same  color,  the  jury  would  have  been  apt  to  detect 
the  difference. 

Again,  it  is  urged  that  the  prosecutor  was  guilty  of 
misconduct  in  claiming  for  the  first  time  in  the  closing 
argument  that  there  were  blood  spots  on  the  hat.     There 

are,  in  fact,  one  or  two  small  spots  on  the  hat 
which  may  be  blood.  There  was  no  evidence 
introduced  that  they  were.  The  hat  was  in  evidence,  with- 
out objection,  and  for  all  purposes.  There  may  be  cases 
where  stains  claimed  to  be  blood  should  be  shown  by  evi- 
dence to  be  such,  but  we  can  conceive  of  many  others  where 
proof  would  not  be  required.  In  this  case  the  defense  had 
argued  strenuously  that  the  hat  was  not  in  the  kitchen,  and 
challenged  the  state  to  tell  the  jury  in  the  closing  argument 
how  it  could  .possibly  be  so.  According  to  the  testimony 
of  the  witness  who  claims  to  have  found  the  hat  on  the 
kitchen  floor,  it  was  found  at  about  the  place  where  the 
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dead  body  of  Matthew  White,  with  three  bullet  holes  in  it, 
laid.  It  may  have  been  under  the  body.  Under  such 
circumstances,  the  conclusion  of  the  prosecutor  that  the 
stains  on  the  hat  were  blood  was  not  unwarranted.  It  was 
not  an  unreasonable  inference  that  the  stains  were  blood, 
and  that  they  were  on  the  hat  because  it  was  in  the  house. 
The  jury  had  the  hat  for  inspection,  and  had  the  right  to 
examine  it  and  the  spots.  The  prosecutor  has  a'  right, 
within  reasonable  limits,  to  draw  his  own  deductions  as 
to  facts  from  other  admitted  or  proven  facts.  State  v. 
Tippet,  94  Iowa,  646;  State  v.  Thomas,  135  Iowa,  717. 
It  was  said  in  the  Tippet  case:  "We  would  not  relax  the 
rule  requiring  counsel  to  confine  their  arguments  to  the 
record ;  but,  as  we  have  said,  inferences  of  facts,  from  facts 
and  circumstances  actually  shown,  are  permissible,  and 
unless  such  right  is  abused,  or  it  is  shown  that  the  prose^ 
cutor  has  acted  in  bad  faith,  or  has  intentionally  violated 
the  rules  applicable  to  arguments  to  the  jury,  and  that  such 
facts  have  prejudiced  the  defendant,  we  should  not  in- 
terfere." 

In   State  v.   Thomas,  supra,  it  was  said   that  mere 
misconduct  of  counsel  is  not  enough  alone  to  require  the 
granting  of  a  new  trial,  imless  it  appears  to  have  been  so 
15.  New  trial:      prejudicial    as    to   deprive    the    complaining 
prejudice  party  of  a  fair  hearing  of  his  case  by  the 

jury  on  the  evidence.  The  trial  judge  saw  and  heard  all 
that  took  place  on  the  trial.  It  was  his  judgment  that 
there  was  no  prejudice.  We  ought  not  to  interfere  with 
his  discretion  in  refusing  a  new  trial.  State  v.  Waterbury, 
133  Iowa,  135;  State  v.  Norman,  135  Iowa,  483.  We 
have  examined  the  entire  record  with  care,  and  conclude 
that  there  is  no  sufficient  justification  in  the  record  for 
interfering  with  the  judgment. 

X.  Appellee  filed  an  additional  abstract,  which  appel- 
lant has  moved  to  strike.  The  additional  abstract  properly 
corrects  some  matters,  and  a  part  of  the  testimony  of  the 
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defendant  is  set  hj  question  and  answer.     Ordinarily  this 

is  not  to  be  commended,  but  imder  the  cir- 
abstract  of  cumstanoes  of  this  ease,  we  think  it  was  justi- 
fied^ and  the  motion  is  therefore  overruled. 

— Affirmed, 


Etta  Dreieb,  Adm.  of  the  Estate  of  Louis  Dreier,  de- 
ceased, Appellant,  v.  Tuos.  W.  McDebmott,  W.  K 
Chapman  &  Son,  a  copartnership,  W.  E.  Chapman 
and  C.  J.  Chapman,  Appellees. 

Negligence:    evidence:    burden  op  proof.    The  burden  of  proof  is 

1  upon  the  plaintiff  not  only  to  establish  a  charge  of  negligence 
made  against  the  defendant,  but  also  to  show  by  a  preponderance 
of  the  evidence  that  the  plaintiff  himself  was  free  from  negligence 
contributing  to  his  injury. 

Negligence  defined.    Primarily  negligence  is  predicated  upon  a  fail* 

2  ure  to  discharge  some  private  or  public  duty»  and  consists  in  the 
doing  of  some  act,  or  the  omission  to  do  some  act,  which  a  reason- 
ably prudent  man  would  not  do,  or  would  not  omit  to  do,  under 
like  circumstances. 

Negligence:    ^termination   of   issue.     Ordinarily   negligence   and 

3  contributory  negligence  are  questions  of  fact  for  the  jury,  and 
sometimes  even  where  the  facts  upon  which  the  negligence  is 
predicated  are  not  in  dispute  it  is  for  the  jury  to  say  whether  the 
course  of  conduct  charged  and  proven  is  in  itself  negligence;  but 
usually  where  reasonably  honest  minds  could  reach  but  one  con- 
clusion from  the  proven  facts,  the  question  of  either  negligence 
or  contributory  negligence  is  for  determination  by  the  court 

Same.    Where  the  negligence  of  both  parties  contributes  to  the  injury 

4  complained  of  the  courts  will  not  listen  to  either. 

Contributory  negligence:    voluntary  exposure  to  danger:  evidence. 

5  Where  a  person  knowingly  places  himself  in  a  dangerous  position 
which  he  might  easily  have  avoided  he  assumes  all  risk  incident 
thereto.  In  the  instant  case  plaintiff  was  riding  a  nervous  and 
difficult  horse  to  handle  when  excited  and  frightened,  of  which 
he  was  fully  aware,  and  he  knew  that  she  was  afraid  of  automo- 
biles and  likely  to  become  unmanageable  on  the  approach  of  a 
machine ;  Held,  that  plaintiff  was  guilty  of  contributory  negligence 
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as  a  matter  of  law  in  waiting  for  the  approaching  automobile 
to  come  directly  opposite  him  without  dismounting  or  signaling 
the  driver  of  the  machine  to  stop,  and  was  thereby  precluded  from 
recovering  for  injuries  caused  by  the  frightened  animal. 

Appeal  from  Pottawattamie  District  Court, — Hon.  A.  B. 

TuoBNELL,  Judge. 

Wednesday,  May  7,   1913. 

Action  to  recover  damages,  resulting  from  injuries 
received  by  being  thrown  from  a  horse,  which  it  is  claimed 
became  frightened  at  an  automobile  on  the  public  highway. 
— Affirmed. 

John  J.  Iless  and  H.  L.  Robertson,  for  appellant, 

John  P.  Organ  and  W.  H.  Killpack,  for  appellees, 

Gaynoe,  J. — The  plaintiff  is  the  administratrix  of  the 
estate  of  one  Louis  Dreier,  and  as  such  brings  this  action 
to  recover  damages  of  the  defendants,  and  predicates  her 
right  to  recover  on  what  she  claims  to  be  the  negligence 
of  the  defendants. 

The  facts  alleged  in  her  petition  upon  which  she  predi- 
cates her  right  to  recover  are  substantially  these:  That 
on  or  about  the  12th  day  of  September,  1910,  the  defend- 
ants Chapman  &  Son  were  in  the  business  of  running 
automobiles  for  hire.  That  the  other  defendant  McDermott 
was  in  the  employment  of  these  defendants,  and  was 
charged  with  the  duty  of  running  or  driving  defendants' 
automobiles  from  place  to  place.  That  on  said  day  the 
defendant  McDermott  was  in  charge  of,  and  operating,  an 
automobile  for  the  other  defendants,  and  while  so  doing 
negligently  and  carelessly  drove  one  of  defendant's  cars 
with  great  force  and  violence  into  and  against  a  horse  on 
which  Louis  Dreier  was  then  riding  on  the  public  highway, 
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knockiiig  the  horse  down,  breaking  its  leg,  thereby  throw- 
ing the  said  Louis  Dreier  from  said  horse  to  the  ground, 
causing  injuries  from  which  he  subsequently  died.  That 
said  McDermott  was  at  the  time  of  the  collision  driving 
said  automobile  at  a  high  and  dangerous  rate  of  speed 
without  due  regard  to  the  use  of  said  highway  by  others, 
and,  while  proceeding  upon  the  highway  at  the  point  of 
the  collision,  turned  the  automobile  to  the  left  or  wrong 
side  of  the  road,  and  on  the  side  on  which  Dreier  then  was, 
and  further  was  guilty  of  negligence  in  that  he  did  not 
use  ordinary  care  to  prevent  the  collision,  and  the  injuries 
consequent  thereupon.  That  he  failed  to  exercise  ordinary 
care,  in  that  he  did  not  stop  when  he  saw,  or  should  have 
seen,  the  horse  on  which  Dreier  was  riding  had  become 
restive.  The  plaintiff  further  says  that  the  said  Louis 
xDreier  was  free  from  any  negligence  on  his  part  contrib- 
uting to  his  injury.  The  defendant  for  answer  to  the 
plaintiff's  claim  denies  each  and  every  allegation  thereof. 

Upon  the  issues  thus  tendered  the  cause  was  tried  to  a 
jury.  At  the  conclusion  of  all  the  testimony,  the  defend- 
ants moved  the  court  for  an  instruction  to  the  jury  to 
return  a  verdict  for  the  defendants  on  the  grounds:  (1) 
That  there  "was  no  evidence  before  the  jury  -showing,  or 
tending  to  show,  any  act  of  negligence  on  the  part  of  the 
defendant  such  as  charged  by  the  plaintiff  in  her  petition. 
(2)  That  the  evidence  before  the  court  did  not  show  that 
the  said  Louis  Dreier  was  free  from  negligence  on  his  part 
contributing  to  the  injuries  of  which  the  plaintiff  complains. 

The  court,  upon  the  submission  of  the  motion,  over- 
ruled the  motion  on  the  first  ground,  and  sustained  it  on 
the  second  ground,  saying:  "There  is  some  question  upon 
the  whole  record  in  my  judgment  as  to  whether  negligence 
is  shown  on  the  part  of  the  defendant  McDermott,  but 
upon  that  question  I  would  let  the  case  go  to  the  jury, 
but  on  the  other  question  raised  by  the  motion,  to  wit,  the 
negligence  of  the  said  Louis  Dreier,  I  think  the  motion 
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of  the  defendant  ought  to  be  sustained."  Upon  that  ques- 
tion the  jury  were  directed  to  return  a  verdict  for  the 
defendant,  and  did  return  a  verdict  for  the  defendant,  and 
upon  the  verdict  so  returned  a  judgment  was  entered 
against  the  plaintiff,  and  from  this  ruling  and  judgment 
the  plaintiff  appeals. 

It  must  be  borne  in  mind  that  in  all  cases  of  this  kind, 
under  the  repeated  holdings  of  this  courts  the  burden  of 
proof  rests  upon  the  plaintiff,  not  only  to  establish  the 
1.  Neglxgencb:      negligence    charged    against    the    defendant, 
btt?d«i*of        ^^*  ^^^  ^  show,  by  a  preponderance  of  the 
'*****^'  evidence,  that  the  party  claimed  to  have  been 

injured  by  such  negligence  was  free  from  any  negligence 
on  his  part  contributing  to  the  injury  of  which  complaint 
is  made,  or  to  the  conditions  out  of  which  the  injuries 
arose. 

Negligence  is  predicated  primarily  upon  a  failure  to 
discharge  a*duty,  whether  that  duty  be  owing  to  the  public 
generally  or  to  the  individual  and  is  defined  to  be  the  doing 
8.  Negligence       ^^  some  act  which  a  reasonably  prudent  and 
DEFiicEo.  cautious  man  would  not  do  under  like  cir- 

cumstances, or  the  omission  to  do  some  act  which  a  reason- 
ably prudent  and  cautious  man  would  not  omit  to  do  under 
like  circumstances,  and  which  imder  the  law  or  by  reason 
of  peculiar  relationships  existing  it  was  his  duty  to  do, 
or  his  duty  not  to  do. 

It  is  true  that  the  negligence  of  the  defendant  and 
the  freedom  from  contributory  negligence  on  the  part  of 
the  person  complaining  is  usually  a  question  for  'the  jury, 

and  it  has  been  held  that,  even  where  the 

a.  Negligskce:         m     ,  i-i  -«•  •  i«^:« 

determination    facts   upon   which   negligence    is   predicated 

are  not  in  dispute,  it  is  sometimes  a  question 
for  the  jury  to  say  whether  or  not  the  course  of  conduct 
charged  and  proven  is  in  itself  negligence;  for  them  to  say, 
from  the  facts  proven,  whether  or  not,  under  the  circum- 
stances of  the  case,  a  reasonably  prudent  and  cautious  man 
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would  have  done  or  would  have  omitted  to  do  the  things 
charged  to  have  been  done.  But  this  is  not  a  hard  and 
fast  rule,  for  it  has  been  held  that  when  reasonably  honest 
minds^  having  before  them  all  the  facts^  could,  upon  a 
question  of  negligence  or  freedom  from  contributorj  negli- 
gence,  reach  but  one  conclusion,  it  then  becomes  a  question 
for  the  court,  and  then  it  becomes  the  duty  of  the  court  to 
instruct  the  jury  definitely  and  distinctly  as  to  what  their 
duty  is  imder  the  record  so  made. 

N^ligence  charged  against  the  defendant  as  a  primary 
and  moving  cause  of  the  injury  is  no  different  in  its 
essential  elements  than  is  the  negligence  of  the  plaintiff 

which  contributes  to  the  injury  complained 
of.  No  party  can  complain  of  the  negligence 
of  another  where  his  own  negligence  is  a  concurring  cause 
in  producing  injuries.  Where  the  negligence  of  both  par- 
ties contribute  to  the  result,  the  courts  will  not  hear  the 
complaints  of  either.  It  is  said  that  this  rule  ia  based  upon 
two  considerations:  (1)  That  no  one  shall  be  permitted  to 
take  advantage  of  his  own  wrong.  (2)  Upon  the  supposed 
inability  of  a  court  of  law  to  apportion  the  damages  occur- 
ring to  the  respective  faults  of  the  parties. 

So  far  as  this  case  is  concerned,  upon  the  record  here 
presented,  we  have  but  one  question  to  consider,  and  that 
is:    Did  the  evidence  before  the  court  at  the  time  of  the 

ruling:  on  the  motion  present  such  a  state  of 

5.   CONTHIIUTOIY  ^  * 

wiu""""'  facts,  which,  being  conceded  (and  they  must 
to'dlnger;  ^  couccded  for  the  purpose  of  this  case), 
evidence.  ^^^  ^j^^y  showcd  such  conduct  ou  the  part 

of  the  deceased,  contributing  to  the  condition  out  of  which 
the  injuries  grew,  that  honest  minds,  dwelling  upon  the 
facts  so  presented  could  reach  but  one  conclusion — ^a  conclu- 
sion adverse  to  the  plaintiff's  claim  that  the  deceased  was 
free  from  any  negligence  contributing  to  his  injury,  or  the 
conditions  out  of  which,  and  as  a  consequence  of  which, 
the  injury  complained  of  arose  and  followed.     To  sustain 
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the  ruling  of  the  court,  this  question  must  be  answered  in 
the  affirmativa     Otherwise,  it  was  a  question  for  the  jury. 

The  trial  court  was  of  the  opinion  that  the  evidence 
was  insufficient  to  show  that  the  deceased  was  free  from 
negligence  on  his  part  contributing  to  the  injury  of  which 
the  plaintiff  complained,  and  the  court  so  held  in  full 
recognition  of  the  rule  hereinbefore  stated.  It  becomes  our 
duty,  therefore,  to  examine  the  evidence  upon  which  the 
court's  ruling  was  predicated,  and  to  ascertain  therefrom 
whether  or  not  it  presented  such  a  state  of  facts  that  honest 
minds  could  not  differ  as  to  the  conclusion  that  should  be 
reached. 

It  appears  from  the  evidence  in  this  case  that  the  road 
on  which  the  deceased  and  the  defendant  McDermott  were 
traveling  runs  east  and  west;  that  the  defendant  McDer- 
mott was  driving  an  automobile,  proceeding  westward  on 
the  road,  and  the  deceased  proceeding  eastward  on  the  same 
road ;  that  at  the  point  where  they  met  there  are  banks  on 
either  side;  that  the  roadway  was  about  twenty-four  feet 
wide;  that  the  deceased  was  riding  a  very  fine,  high-bred 
mare,  being  three-quarters  running  stock,  very  quick  of 
action,  and  difficult  to  handle  and  control  when  excited  or 
frightened;  that  he  had  known  this  mare  intimately  for 
several  yerfrs,  had  ridden  her  frequently  and  knew  her 
peculiar  characteristics,  and  the  manner  in  which  she  con- 
ducted herself  when  frightened,  knew  that  she  was  afraid 
of  automobiles  and  traction  engines;  that  he  purchased  her 
from  one  Dr.  Wyland,  who  had  owned  her  for  about  seven 
years;  that  he  worked  for  Dr.  Wyland,  and  had  an  oppor- 
tunity of  seeing  and  knowing  this  horse  and  her  eccen- 
tricities and  vagaries;  that  he  purchased  her  from  Dr. 
Wyland,  and  that  at  the  time  he  purchased  her  he  was  told 
that  she  was  afraid  of  automobiles  and  traction  engines,  and 
that  he  should  look  out  for  her  at  such  times,  or  she  would 
get  him.  It  appears  that  this  mare  from  her  earliest  years 
was  inclined  to  be  unmanageable.     Even  when  a  colt,  she 
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was  difficult  to  handle,  and  exceedingly  difficult  to  control, 
and  that  her  owner  had  much  trouble  in  breaking  her  to 
do  any  sort  of  worL 

One  Carlson,  testifying,  said: 

When  she  was  a  young  mare,  she  would  do  anything 
except  what  I  wanted.  She  would  kick  and  buck  and 
strike.  She  would  rear  up,  and  fall  over  other  horses. 
We  tried  to  work  her  on  the  plow  and  cultivator.  She 
would  rear  and  plunge  in  the  air,  and  quite  often  get 
scared  or  mad.  The  first  time  we  hooked  her  up,  she 
kicked  for  several  hours.  She  would  kick  and  jump  and 
strike  the  ground.  She  was  very  rapid  in  her  movements. 
She  would  try  to  run.  She  was  afraid  of  most  everything 
on  the  road.  The  most  scary  and  nervous  horse  I  ever 
worked,  and  I  have  broken  a  great  many  horses.  I  traded 
her  to  Dr.  Wyland,  from  whom  the  deceased  purchased  her. 

Dr.  W^yland  testified: 

I  never  drove  her  single.  Whenever  we  met  an  auto- 
mobile on  the  road,  she  would  give  evidence  of  being 
frightened.  She  was  very  hard  to  handle.  Far  more  than 
the  ordinary  horse.  I  could  manage  her,  but  I  had  to 
hold  tight  rein  on  her.  She  would  always  run  if  she  got 
a  loose  rein.  She  was  quick  as  lightning,  and  had  racing 
blood  in  her.  Louis  Dreier  had  charge  of  her  when  he 
worked  for  me.  He  often  went  out  with  me.  When  we 
met  automobiles,  she  would  always  act  as  if  she  were 
frightened,  scared.  Whenever  I  saw  an  automobile  coming 
I  always  began  to  get  ready  for  business.  I  knew  there 
would  be  something  doing  unless  she  was  tired  out  If  she 
was  real  tired,  she  wouldn't  pay  much  attention ;  but  if  she 
was  not  tired,  or  was  in  an  active  condition,  you  could  feel 
that  she  was  going  to  do  something.  I  had  to  be  veiy 
careful  when  I  approached  an  automobile  to  know  that  I 
had  her  in  check.  When  I  sold  her  to  Dreier,  I  told  him 
that  she  was  afraid  of  automobiles  and  traction  engines, 
and  that  'if  he  didn't  look  out,  she  would  get  him.' 

Witness  Gorman  testified: 

I  saw  this  mare  once  when  Dreier  was  riding  her.     I 
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• 
was  using  a  road  grader.  The  horse  got  scared  before  she 
reached  the  grader,  whirled  and  tried  to  get  away,  and 
threw  herself  back.  When  the  mare  fell,  Dreier  fell  with 
her.  When  she  got  np,  or  was  in  the  act  of  getting  up,  he 
mounted  the  saddle,  and  she  ran  right  into  my  horses. 
She  went  like  a  shot  out  of  a  gim.  She  was  violent.  I 
would  call  her  a  kind  of  an  outlaw.  She  was  very  quick. 
I  saw  her  one  time  coming  down  by  the  pump.  An  engine 
we  used  for  pumping.  He  was  riding  her  at  the  time. 
She  went  down  into  the  ditch  with  him.  She  did  not 
throw  herself.  If  she  had  gone  down  in  the  ditch  like 
she  did  in  the  road,  she  would  have  killed  him.  He  didn't 
get  off  of  her.  The  actions  of  the  mare  were  quick,  and 
the  boy  was.  quick.  He  was  an  awful  good  rider.  The 
deceased  and  Klopping  were  the  best  riders  that  ever  came 
to  Neola. 

Witness  Ryan  testified: 

She  was  very  scary  and  very  quick  and  very  fast.  She 
was  so  quick  and  so  fast  that  I.  have  seen  her  go  out  from 
under  the  deceased  two  different  times.  I  mean  by  going 
from  under  hinf  that  the  horse  would  start  and  jump  jeo 
quickly,  and  would  go  on  and  leave  him  on  the  ground 
behind  her,  and  other  times  I  have  seen  her  move  so 
quickly  that  he  would  go  off  clear  back  to  the  back  part  of 
the  horse,  and  he  would  grab  her  neck  to  keep  from  going 
imder  her.  I  have  seen  that  several  times.  I  have  seen 
her  go  along  and  jump  over  embankments  on  the  side  of 
the  road.  Louis  Dreier  was  riding  her  at  the  time.  She 
was  a  horse  that  you  wouldn't  know  what  to  expect  from. 
The  time  she  jumped  over  the  bank  was  when  she  met  an 
automobile  in  the  road.  It  was  quite  a  ways  off  at  the 
time. 

He  further  testified: 

I  would  call  Louis  Dreier  a  good  rider,  but  a  careless 
rider.  I  rode  with  Dr.  Wyland  once  when  he  owned  the 
horse.  I  have  seen  the  horse  run  away.  I  have  ridden  the 
horse  myself.  I  rode  her  once.  I  then  had  experience 
enough  with  her. 
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Witness  Klopping  testified: 

A  day  or  two  before  the  aoeident  the  deceased  drove 
this  mare  with  another  horse  by  mj  automobile  which  was 
standing  still.  The  mare  got  frightened  when  he  attempted 
to  pass  the  car.  She  plunged  and  went  by  on  the  gallop. 
He  drove  into  my  yard.  When  I  came  in^  she  shied  again, 
but  he  held  her.  I  told  him  not  to  drive  too  close.  He 
replied  that  she  wasn't  half  as  scared  as  she  let  on  to  be, 
and  said  I  should  have  seen  her  the  other  day.  He  says: 
'I  was  going  up  a  hill  and  met  a  car  coming  down.  The 
mare  waited  in  the  road  until  the  car  got  pretty  close  to 
me,  and  then  she  wheeled  around  and  ran  down  the 'hill 
with  me.'  I  asked  him  if  he  could  not  hold  her,  and  he 
said,    'No.' 

It  appears  that  at  the  time  of  the  accident  the  de- 
ceased, seeing  the  automobile  approaching  from  afar,  reined 
his  horse  on  the  south  side  of  the  road,  facing  the  ap- 
proaching car;  that  he  gave  no  signal  to  the  driver  of  the 
automobile  that  indicated, '  in  the  least,  that  he  had  any 
fear  of  his  ability  to  manage  and  control  this  mare  in  the 
event  she  took  fright;  that  no  notice  or  warning  was  given 
by  him  to  the  driver  that  any  danger  attended  him  on 
account  of  its  approach.  He  sat  and  waited  for  the  auto- 
mobile, and  the  horse  gave  no  indication,  so  far  as  this 
record  shows,  of  any  disposition  on  its  part  to  become 
frightened  until  the  automobile  had  practically  reached  a 
point  almost  directly  opposite  the  standing  horse;  that  it 
then  wheeled  suddenly  and  started  back;  that  a  struggle 
then  ensued  between  the  boy  and  the  mare  for  the  mastery; 
that  the  boy  succeeded  in  controlling  her  movements  to  such 
an  extent  that  she  wheeled  again  towards  the  automobile; 
tliat  the  automobile  then  was  on  the  north  side  of  the 
road,  moving  slowly;  that,  when  the  horse  was  turned,  she 
reared  on  her  hind  feet  and  struck  out  with  her  forefeet; 
that  there  were  in  the  back  seat  of  the  automobile  at  the 
time  three  young  ladies;  that  the  defendant  McDermott, 
observing  the  wild  and  reckless  character  of  the  mare,  as 
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indicated  by  her  conduct,  fearing  that  she  would  injure  his 
passengers,  wheeled  suddenly  to  the  left  and  drove  the 
automobile  into  the  south  bank;  that  in  the  mix-up  the 
boy  was  thrown  from  the  mare  and  killed^  his  neck  being 
broken;  that  the  mare  kicked  and  broke  the  wind  shield  in 
front  of  the  automobile ;  that  after  McDermott  had  wheeled 
his  car  to  the  left  and  into  the  south  bank,  presumably  in 
order  to  avoid  the  collision,  the  horse  was  still  rearing  and 
plunging  a  few  feet  from  the  automobile.  Then  instantly 
the  horse  came  back  to  the  rear  of  the  car,  and  Dreier  was 
still  then  on  the  horse,  and  it  was  rearing  and  plunging. 
The  horse  threw  her  head  and  struck  Dreier  in  the  face. 
He  fell  to  the  groimd  and  dislocated  his  neck. 

It  is  not  apparent  from  the  record  clearly  just  when 
it  was  that  the  horse  kicked  the  wind  shield  and  broke  the 
glass  and  the  side  lamp,  but  it  does  appear  that  these  things 
happened  in  the  mix-up,  and  that  immediately  thereafter 
the  horse  ran  away,  and  was  subsequently  discovered  with 
one  of  its  hind  legs  broken  and  many  scars  and  bruises  on 
its  body.  The  whole  matter  happened  so  quickly  that  it  is 
difficult  to  say  from  the  record  just  at  what  point,  time,  or 
place  any  of  the  conditions  shown  to  exist  dfter  the  injury 
actually  occurred  or  were  brought  about. 

There  is  much  confusion  among  the  witnesses,  as  to 
what  happened  at  the  point  of  injury.  There  is  no  doubt 
that  the  occupants  of  the  automobile  were  at  the  time 
greatly  frightened.  A  rearing,  plunging,  maddened  horse, 
in  close  proximity  to  the  occupants  of  such  a  vehicle,  has 
not  a  tendency  to  quiet  the  nerves,  or  to  give  calm,  cool, 
and  dispassionate  judgment  as  to  the  details  of  what  is 
being  done.  But  we  have  no  concern  with  the  testimony 
touching  the  conduct  of  the  defendant,  since  that  matter 
was  disposed  of  by  the  trial  court  Our  concern  is  only 
with  the  conduct  of  the  deceased,  and  to  ascertain  and  de- 
termine from  conceded  facts  whether  or  not  he  was  guilty 
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of  negligence  contributing  to  the  conditions  existing  there 
which  resulted  in  his  death. 

Some  testimony  has  been  introduced  tending  to  modify, 
but  none  to  contradict,  the  force  of  the  testimony  herein- 
before set  out.  Evidence  is  only  for  the  purpose  of  carry- 
ing to  the  mind  of  the  trier  the  knowledge  of  the  existence^ 
or  nonexistence  of  disuputed  facts,  and  we  are  of  the  opinion 
that  no  one  can  read  this  whole  record,  and  not  feel  con- 
vinced beyond  a  doubt,  that  the  mare  upon  which  plaintiff 
was  riding  at  the  time  of  his  injury  was  wild,  vicious,  and 
unmanageable  when  frightened,  and  that  she  was  easily 
frightened  when  approached  by  an  automobile;  that  the 
deceased  knew  this  fact  when  he  saw  the  automobile  ap- 
proaching; that  when  he  reined  his  horse  by  the  side  of 
the  road,  and  saw  the  automobile  approaching  he  smelt  the 
smoke  of  battle  from  afar  off ;  that  he  knew  that  a  struggle 
must  take  place  between  him  and  his  mare  for  the  mastery. 
He  waited  for  the  struggle  and  the  struggle  came,  and  the 
consequences  complained  of  followed;  that  from  the  knowl- 
edge he  had  of  this  mare,  of  her  disposition,  and  what  he 
might  reasonably  have  anticipated  concerning  her  conduct, 
common  prudence  would  have  suggested  at  least  that  he 
give  warning  to  the  driver  of  the  car  as  he  approached, 
and  this,  if  not  for  his  own  safety,  for  the  safety  of  the 
occupants.  Common  prudence  would  have  suggested  that 
he  turn  from  the  point  of  danger,  or  that  he  di^unt  untU 
the  automobile  had  passed.  None  of  these  things  he  did, 
or  attempted  to  do.  He  was  a  good  rider,  nervy  and  full 
of  courage.  He  thought  that  he  could  control  the  mare. 
He  knew  that  in  many  of  these  contests  he  had  been  van- 
quished, but  still  his  courage  rose  above  the  danger.  The 
approach  of  danger  has  an  exhilarating  effect  upon  many, 
and  they  meet  it  in  hopeful  expectation  of  victory.  They 
like  the  struggle  and  defeat  only  serves  as  an  additional 
incentive  to  the  struggle.  This  seemed  to  be  characteristic 
of  the  deceased,     ^fen  have  a  right  to  assume  positions  of 
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danger.  They  have  a  right  to  struggle  for  the  mastery. 
They  have  a  right,  so  far  as  they  themselves  are  concerned, 
to  imprudently  put  themselves  in  positions  of  danger,  but, 
w&en  they  do  this,  the  consequences  of  their  rashness  must 
fall  upon  their  own  heads. 

It  has  been  repeatedly  held  that  where  one  knowingly 
places  himself  in  a  place  of  danger  which  he  might  easily 
have  avoided  he  assumes  all  the  risks  incident  thereto.  It 
has  been  held  where  one  knowing  that  the  horse  he  was  rid- 
ing or  driving  became  frightened  at  the  approach  of  trains, 
and  he  remained  in  the  seat  until  the  train  approached  and 
scared  the  horse,  he  was  guilty  of  contributory  negligence,  on 
the  ground  that  he  did  not  exercise  that  care  for  his  own 
safety  under  the  circumstances  which  a  reasonably  prudent 
and  cautious  man  would  have  exercised.  In  support  of  this, 
see  Cornell  v.  Detroit  Electric  By.  Co.,  82  Mich.  495  (46 
X  W.  791).  See,  also,  Flagg  v.  C.  D.  &  C.  0.  T.  Ry.  Co., 
96  Mich.  80  (55  K  W.  444,  21  L.  R.  A.  835).  In  the 
last  mentioned  case  it  was  said:  ^The  plaintiff  saw  the 
danger,  knew  the  colt  was  young,  not  accustomed  to  the 
place,  and  that  there  was  a  safe  way  out,  and,  instead  of 
adopting  such  a  course,  she  took  a  chance  of  holding  the 
colt  and  let  the  train  pass.  This  was  a  miscalculation  on 
chances,  and  she  must  suffer  the  consequence.''  As  bearing 
upon  this  proposition,  see  Oorman  v.  Des  Moines  Brick  Co., 
99  Iowa,  257;  Sutton  v.  Des  Moines  Bakery  Co.,  135  Iowa, 
390;  Erdman  v.  Deer  River  Co.,  182  Fed.  42  (104  C.  C. 
A.  482) ;  Kroger  v.  Cumberland  Fruit  Package  Co.,  145 
Wis.  483  (130  N*.  W.  513,  35  L.  R.  A.  (N.S.)  473); 
Gates  V.  Met.  St.  Ry.  Co.,  168  Mo.  535  (68  S.  W.  906, 
58  L.  R.  A.  .447). 

On  the  whole  record,  we  think  the  case  ought  to  be 
affirmed,  and  it  is — Affirmed. 
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Elma  Johnson,  Appellant,  v.   Chicago,  Rock  Island  & 
Pacific  Railway  Company,  Appellee. 

Railroads:  unauthorized  act  of  employee:  liability.  The  act 
of  a  railway  employee,  with  whom  the  custody  of  torpedoes 
to  be  used  in  the  giving  of  signals  and  operation  of 
trains  was  entrusted,  in  attaching  a  personal  note  to  a  friend 
to  one  of  the  torpedoes  and  throwing  it  from  the  train  as  a 
means  of  delivering  the  message,  was  not  within  the  scope  of 
his  employment;  and  the  company  was  not  liable  to  the  party 
receiving  the  communication  for  an  injury  received  from  the 
subsequent   explosion   of   the   torpedo. 

Appeal  from  Johnson  District  Court, — Hon.  R.  P. 

Howell,  Judge. 

Thursday,  May  16,  1913. 

Action  for  personal  injuries  by  reason  of  the  alleged 
negligence  of  a  brakeman.  There  was  a  demurrer  to  the 
petition  which  was  sustained,  and  the  plaintiff  appeals. — 
Affirmed, 

Ranch  &  Messer,  and  T.  P.  Bence,  for  appellant 

Carroll  Wright  (deceased),  J.  L.  Parrish,  and  Walker 
&  Person,  for  appellee. 

Evans,  J. — The  petition  is  lacking  in  directness  of 
allegation  and  much  is  left  therein  to  mere  inference.  Con- 
sidering it,  however,  in  the  light  of  the  arguments,  the  case  \ 
presented  is  in  brief  as  follows:  The  plaintiff  lived  near  i 
by  the  defendant's  right  of  way.  She  was  the  friend  of  . 
one  of  the  defendant's  brakemen.     While  upon  a  passing 
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train,  he  undertook  to  deliver  to  her  a  personal  note  from 
himself.  He  attached  it  to  a  torpedo  for  the  purpose  of 
weight  and  threw  the  same  to  the  ground  near  the  edge 
of  the  right  of  way  near  the  plaintiff's  home.  It  is  al- 
leged also  that  prior  to  such  time  he  had  "waved  at  this 
plaintiff  and  had  by  his  acts  and  conduct  indicated  a 
friendliness  toward' her  and  had  thrown  off  to  her  maga- 
zines and  other  articles."  In  pursuance  of  the  intent  of 
the  brakeman  the  plaintiff  obtained  possession  of  the  note 
and  the  torpedo,  both  being  brought  to  her  by  a  third 
person,  her  sister.  Later  she  was  injured  by  the  explosion 
of  the  torpedo,  being  unaware  of  its  dangerous  character. 
It  is  averred  also  that  said  brakeman  had  the  care,  custody, 
and  control  of  certain  dangerous  articles  and  weapons, 
namely,  torpedoes;  the  care,  custody,  and  control  of  the 
same  having  been  intrusted  to  him  by  the  said  defendant 
company,  said  torpedoes  being  instruments  placed  by  them 
in  the  hands  and  care  of  said  employee,  and  being  used  in 
the  operation  and  control  of  its  trains  and  in  giving  signals 
and  orders  with  reference  thereto,  and  particularly  with 
reference  to  that  train  upon  which  said  brakeman  was 
working  and  acting  and  upon  which  the  said  torpedoes  were 
at  the  time  of  the  happening  of  the  things  herein  com- 
plained of. 

The  demurrer  to  the  petition  was  interposed  on  the 
general  ground  that  the  act  of  the  brakeman  which  is 
complained  of  was  not  within  the  scope  or  in  the  line  of 
his  employment  by  the  defendant;  that  the  act  complained 
of  was  purely  a  personal  transaction  between  the  brakeman 
and  the  plaintiff  and  sustained  no  relation  to  the  duties  of 
the  brakeman  as  an  employee  of  the  defendant 

Appellant  concedes  the  general  proposition  that  the 
defendant  can  not  be  held  liable  unless  the  act  complained 
of  was  within  the  real  or  apparent  scope  of  the  brakeman's 
employment  in  a  legal  sense.  But  she  contends  that  the 
use  of  the  torpedo  in  the  manner  stated  was  within  the 
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scope  of  his  duty  because  he  had  been  intrusted  with  thd 
care  and  custody  thereof  by  the  defendant,  and  that  the 
defendant  was  therefore  bound  to  see  that  such  torpedoes 
were  so  used  and  cared  for  as  not  to  expose  the  public  to 
danger.  The  petition  clearly  states  a  case  of  negligence 
against  the  brakeman.  Whether  such  negligence,  however, 
can  be  imputed  to  the  defendant  depends  upon  the  question 
fir$t  stated.  There  is  a  little  confusion  in  the  argument  at 
this  point  a  tendency  to  assume  that,  if  the  brakeman  owed 
a  duty  to  protect  the  plaintiff  against  the  danger  of  the 
torpedo,  then  the  defendant  would  be  liable  as  for  the  acts 
of  its  employee. 

We  will  direct  our  attention  to  the  one  controlling 
question  in  the  case:  Was  the  act  complained  of  within 
or  without  the  scope  of  the  brakeman's  employment?  It 
is  clear  on  the  face  of  it  that  the  act  of  the  brakeman  in 
attaching  a  torpedo  to  a  personal  note  and  throwing  it  to 
the  ground  on  the  right  of  way  near  the  home  6f  the 
plaintiff  was  not  an  act  within  the  contemplation  of  his 
employment.  It  was  not  an  act  which  he  was  required 
to  do  for  any  purpose  or  under  any  circumstances  in  the 
line  of  his  empoyment  The  act  was  apparently  purely 
personal  between  the  brakeman  and  the  plaintiff.  The 
plaintiff  herself  responded  to  the  act  of  the  brakeman  as 
being  personal  to  herself.  The  question  whether  the  act 
of  a  servant  in  a  given  case  is  within  the  scope  of  his 
employment  is  often  a  very  difficult  one,  although  the 
books  abound  in  cases  on  the  subject  We  find  no  case 
which  has  gone  to  the  extent  of  holding  that  such  an  act 
as  this  can  be  deemed  as  within  the  scope  of  the  employ- 
ment of  the  servant 

It  is  contended  by  appellant  that  the  case  of  Alsever 
i\  M.  &  St  L.,  115  Iowa,  338,  is  warranty  for  her  present 
contention.  We  think  otherwise.  The  general  question 
involved  in  this  case  received  much  consideration  in  the 
cited  case,   and   we  can  do  no  better  than  to   adopt  the 
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discussion  there  contained.  That  was  a  case  where  an 
engineer  of  a  locomotive  playfully  operated  the  blow-off 
cock  of  his  engine  for  the  purpose  of  frightening  some  little 
girls,  one  of  which  fell  as  the  result  of  her  fright  and 
broke  her  limb.  It  was  held  that  the  act  of  the  engineer 
was  within  the  scope  of  his  employment  It  was  a  part 
of  his  daily  duty  to  operate  the  blow-off  cock  at  various 
times,  according  to  the  call  of  his  judgment,  for  the  pur- 
pose of  the  cleansing  of  his  engine  and  perhaps  for  other 
appropriate  purposes.  It  was  said:  "It  was  part  of  the 
engineer's  duty  to  use  this  blow-off  cock.  For  all  the  record 
discloses,  he  may  then  have  been  operating  it  to  cleanse 
the  boiler.  There  is  no  evidence  to  the  contrary.  Whether, 
incidentally  to  cleansing  it>  he  engaged  in  the  diversion  of 
frightening  the  children,  or  blew  off  the  steam  or  spray  for 
that  express  purpose,  however,  we  think,  can  make  no 
difference.  The  company  had  placed  in  his  charge  an 
instrumentality  requiring  care  in  its  operation  and  manage- 
ment, lie  was  doing  precisely  what  the  company  contem- 
plated he  should  do  when  it  employed  him,  i.  e.,  operating 
the  blow-off  cock.  When  this  was  to  be  done  and  how,  as 
said,  was  left  to  his  discretion,  the  use  of  which  was  also 
contemplated  in  his  employment,  and  the  company,  was  as 
responsible  for  a  mistake  or  willful  perversion  of  judgment 
in  its  operation,  if  within  the  compass  of  what  he  was  to 
do,  when  amounting  to  negligence,  as  for  his  negligence  in 
doing  that  which  may  be  conceded  to  have  been  necessary." 
Rounds  V.  Railway  Co.,  64  N.  Y.  129  (21  Am.  Rep.  597)  ; 
Cooley,  Torts,  page  534.  This  distinction  is  well  illustrated 
by  the  case  of  Cobb  v.  Columbia  &  G.  R.  Co.,  37  S.  C.  194 
(15  S.  E.  878),  where  the  company  was  declared  liable  for 
the  misconduct  of  the  engineer  in  willfully  or  wantx)nly  blow- 
ing off  steam  so  as  to  scare  a  horse  and  cause  it  to  run 
away,  but  not  liable  for  the  misconduct  of  the  trainmen,  con- 
tributing thereto,  by  shouting.  The  engineer  was  doing 
that  which  he  might,  but  for  the  proximity  of  the  horse, 
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lawfully  do  within  the  scope  of  his  employment.  Train- 
men were  under  no  circumstances  engaged  to  do  what  they 
did.  The  one  thing  was  done  within  the  master's  business; 
the  other  without^  And  on  this  principle  Kincade  v.  C. 
M.  &  St.  Paul,  107  Iowa,  682,  and  Marion  v.  Railway  Co,, 
59  Iowa,  430,  are  to  be  distinguished  from  the  case  at  bar. 
The  abstract  rule  or  test  was  stated  as  follows :  "We  think 
the  true  test  that  stated  by  Judge  Cooley  in  his  work  on 
Torts  (page  636)  :  *The  test  of  the  master^s  liability  is 
not  the  motive  of  the  servant,  but  whether  that  which  he 
did  was  something  which  his  employer  contemplated,  and 
something  which,  if  he  could  do  it  lawfully,  he  might  do 
in  the  employer's  name.' " 

Applying,  therefore,  the  discussion  in  the  Alsever  case 
to  the  case  at  bar,  we  think  it  quite  adverse  to  appellant's 
contention.  It  can  not  fairly  be  said  that  the  act  done  by 
the  brakeman  was  "something  which  his  employer  contem- 
plated," nor  "something  which,  if  he  could  do  it  lawfully, 
he  might  do  in  the  employer's  name." 

The  appellant  places  reliance  upon  two  authorities  an- 
nounced by  the  Supreme  Court  of  Ohio,  viz.,  Harriman  v. 
P.,  C.  &  St.  L.  B.  Co.,  46  Ohio  St  11  (12  N.  E.  451, 
4  Am.  St.  Eep.  607) ;  P.,  C.  &  St.  L.  B.  Co.  v.  Shields, 
47  Ohio  387  (24  N.  E.  658,  8  L.  R  A.  464,  21  Am.  St 
Rep.  840).  There  is  some  discussion  in  these  cases  which 
is  favorable  to  appellant's  contention.  The  same  court, 
however,  in  a  later  case,  reviewed  these  cases,  setting  forth 
more  fully  the  facts  upon  which  they  were  based  and 
materially  circumscribing  their  apparent  holding.  Cleve- 
land V.  Marsh,  63  Ohio  St  236  (58  N.  E.  821,  62  L.  R 
A.  142).    We  quote  therefrom  as  follows: 

The  error  occurred  by  regarding  the  principles  of  the 
case  of  Harriman  v.  Pittsburg,  C.  <&  St.  L.  B.  Co.,  45 
Ohio  St  11,  12  K  E.  451  (4  Am.  St  Eep.  607),  as 
applicable  to  the  facts  of  this  case.  In  that  case  an  unex- 
ploded  signal  torpedo  was  knowingly  and  recklessly  left  on 
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the  railroad  track  at  a  point  where  the  public,  including  chil- 
dren, had  for  years  been  permitted  to  cross  the  track,  using 
it  as  a  path  of  travel,  and  the  torpedo  was  picked  up  by  a 
boy  at  that  place  while  using  the  path  of  travel  in  the 
usual  manner,  as  one  of  the  public  passing  and  repassing 
along  the  same;  while  in  the  case  at  bar  the  torpedo  was 
not  picked  up  by  the  boy  while  passing  along  and  upon 
the  railroad  tracb  as  one  of  the  public,  but  while  going 
upon  the  track  in  the  performance  of  his  engagement  with 
the  station  agent,  to  light  the  lamp  at  the  switch  stand. 
His  being  upon  the  track  at  that  time  was  not  induced  by 
the  fact  that  the  track  had  been  used  for  years  as  a  line 
of  travel  by  the  public,  but  by  reason  of  his  engagement 
to  light  the  lamps.  His  rights  and  the  liabilities  of  the 
railroad  company  would  have  been  the  same  if  the  track 
of  a  railroad  company  had  never  been  used  as  a  line  of 
travel,  or  if  the  injury  had  occurred  while  the  boy  was 
going  to  the  switch  stand  south  of  the  highway,  where  the 
railroad  was  not  used  as  a  line  of  travel,  so  far  as  appears 
in  this  case.  The  principle  is  the  same  as  that  held  in 
Kelley  v.  Columbus,  41  Ohio  St.  263,  270,  where  the  court 
says:  "If  there  had  been  a  business  room  in  the  building, 
or  upon  another  part  of  the  lot,  which  would  have  been  an 
implied  invitation  to  the  public  to  go  there,  it  still  would 
not  help  the  plaintiff,  when  he  admits  that  he  did  not  go 
upon  the  lot  for  any  such  purpose."  Counsel  for  defendant 
in  error  have  cited  and  strongly  urged  the  cases  of  Defiance 
Water  Co.  v.  Olinger,  54  Ohio  St  532  (44  K  E.  238, 
32  L.  R.  A.  736),  and  Bradford  Olycerine  Co.  v.  St. 
Mary's  Woolen  Mfg.  Co.,  60  Ohio  St.  560  (54  N.  E.  528, 
45  L.  R  A.  658,  71  Am.  St.  Rep.  740),  but  those  cases 
are  not  applicable  to  the  case  at  bar.  The  principle  of 
those  cases  and  Fletcher  v.  Rylands,  L.  R.  1  Exch.  265,  upon 
which  they  are  founded,  is  that,  if  the  owner  of  a  danger- 
ous animal  or  substance  allows  it  to  escape  or  sends  it  from 
his  own  premises  upon  the  premises  of  another,  he  is  liable 
for  all  proximate  damages  resulting  therefrom.  In  the 
Defiance  Water  Co.  case,  water  was  allowed  to  escape  to 
the  premises  of  another,  and  it  was  held  that  proper  dam- 
ages might  be  recovered.  The  following  cases  throw  some 
light  upon  the  rights  of  the  parties  where  some  substance 
is  cast  upon  the  premises  of  another:  Columbus  &  H.  Coal 
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&  I.  Co.  V.  Tucker,  48  Ohio  St  41  (26  K  R  630,  13  L. 
R  A.  577,  29  Am.  St  Eep.  528) ;  CoUins  v.  ChaHiers 
Valley  Gas  Co.,  131  Pa.  143  (18  AtL  1012,  6  L.  R  A. 
280,  17  Am.  St  Rep.  791)  ;  Letts  v.  Kessler,  54  Ohio  St 
73  (42  X.  E.  765,  40  L.  R  A.  177) ;  KeUey  v.  Ohio  OU 
Co.,  57  Ohio  St  317  (49  N.  E.  399,  39  L.  R  A.  765,  63 
Am.  St  Eep.  721).  In  the  case  at  bar  nothing  was  sent 
or  allowed  to  escape  from  the  premises  of  the  railroad 
company,  but  the  injury  occurred  upon  its  own  premises. 
The  boy  came  to  the  dangerous  object,  instead  of  its 
escaping  and  going  to  him.  The  principles  governing  the 
two  conditions  are  very  different 

It  will  be  seen  that  this  last  utterance  of  the  Ohio 
court  bears  against  the  appellant's  contention  here.  Quite 
in  point  on  the  same  question  is  Obertoni  v.  Boston  £ 
Maine  R.  R.,  186  Mass.  481  (71  K  E.  980,  67  L.  R  A. 
422).  Also  Sullivan  v.  Louisville  R.  R.  Co.,  115  Ky.  447 
(74  S.  W.  171,  103  Am.  St  Rep.  330) ;  Smith  v.  N.  Y. 
Central,  78  Hun,  524  (29  N.  Y.  Supp.  540). 

The  case  of  Cobb  v.  Columbia,  37  S.  C.  194  (15  S. 
E.  878),  furnishes  a  strong  and  perhaps  technical  illus- 
tration of  the  distinction  between  acts  without  and  acts 
within  the  scope  of  employment  In  that  case  the  defend- 
ant company  was  held  responsible  for  the  misconduct  of 
its  engineer  in  wantonly  blowing  off  steam  so  as  to  frighten 
a  horse  and  causing  it  to  run  away.  It  was  also  held  that 
it  was  not  responsible  for  the  misconduct  of  the  trainman 
in  shouting  so  as  to  frighten  the  horse.  Appellant  brings 
to  our  attention  statements  of  several  text  writers  tending 
to  support  her  contention.  But  these  texts  are  all  based 
upon  the  two  Ohio  cases  to  which  we  have  already  referred 
and  of  course  add  nothing  thereto. 

The  tendency  of  the  courts  has  at  all  times  been  to 
solve  doubts  against  the  employer  in  this  class  of  cases  to 
the  extent,  at  least,  of  submitting  the  question  as  one  of 
fact  to  the  jury.  But  the  rule  of  law  as  such  is  not  to  be 
ignored.     Like  the  other  departments  of  government,  the 
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courts  are  progressing  along  some  lines.  But  it  will  be 
some  time  before  the  courts  can  hold  that  a  mere  act  of 
courtship  can  be  deemed  referable  to  the  commands  of  an 
employer. 

We  think  the  trial  court  ruled  properly  and  its  order 
is — Affirmed, 


Clemence  Falcon,  Appellee,  v.  F.  P.  Boyer,  Appellant. 

Drainage:    natural  water  course.     A  water  course  is  a  natural 

1  stream  of  water  usually  flowing  in  a  definite  channel  and  discharge 
ing  itself  into  some  other  stream  or  body  of  water.  Its  origin 
need  not  be  exclusively  the  work  of  nature,  but  may  be  aided 
hy  the  hand  of  man ;  and  if,  after  becoming  a  flowing  stream,  it 
has  remained  in  that  condition  for  the  prescriptive  period  it 
becomes  a  water  course  as  to  the  lands  through  which  it  flows 
and  the  rights  of  the  owners  thereof,  and  the  right  to  divert  or 
control  it  to  the  prejudice  of  riparian  owners  becomes  fixed  and 
settled.  In  the  instant  case  previous  owners  made  slight  excava- 
tions io  facilitate  the  flow  over  their  lands  in  the  natural  course, 
and  the  water  gradually  cut  a  deep,  wide  channel  along  that  course 
in  which  it  flowed  for  many  years,  and  thus  it  became  a  natural 
water  course. 

Same:    riparian  rights:   diversion  of  water  course:   damages:   in- 

2  JUNCTION.  The  owner  of  land  through  which  there  is  a  natural 
water  course  may  divert  the  course  of  the  stream  on  his  own  land, 
provided  he  returns  the  water  back  to  its  natural  channel  before 
it  reaches  the  land  of  the  lower  riparian  owner.  Both  the  lower 
and  upper  owners  are  entitled  to  have  this  done,  and  where  the 
water  has  been  diverted  from  its  natural  channel  and  thrown 
upon  the  land  of  another  he  not  only  has  a  right  of  action  for 
damages,  but  he  may  restrain  the  party  from  thus  diverting  the 
water  to  his  prejudice. 

Injunction:    mandatory  order.    Primarily  the  ofiice  of  an  injunction 

3  is  to  restrain  rather  than  to  compel  the  performance  of  an  affirma- 
tive act;  but  if  required  to  effectuate  the  principal  purpose  of  the 
order  the  defendant  may  be  required  to  do  some  affirmative  act. 

Same:    water  courses:  inadequate  legal  remedy.    Where  the  injury 

4  resulting  from  a  nuisance  is  of  a  permanent  character,  and  the 
damage  flowing  therefrom  is  original  and  can  be  compensated  in 
one  suit,  the  injured  party  has  a  plain,  speedy  and  adequate  rem- 
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edy  at  law ;  but  where  the  injury  is  not  of  a  permanent  character 
and  is  subject  to  change  without  the  intervention  of  human  agency 
equity  will  intervene  by  way  of  injunction  to  protect  the  rights 
of  the  injured  party.  Thus  equity  will  restrain  the  diversfon  of 
water  from  a  natural  stream  by  means  of  a  ditch  which  is  subject 
to  change  from  time  to  time  by  the  action  of  the  water,  so  that 
the  injury  is  continuing;  especially  where  future  injury  is  to  be 
reasonably  apprehended. 

Same:  damages.  Where  one  is  permanently  enjoined  from  diverting 
5  the  water  of  a  stream  from  its  natural  course  by  means  of  a  ditch, 
on  the  theory  that  it  is  a  continuing  injury  to  plaintiff,  he  should 
not  at  the  same  time  be  charged  with  damages  on  the  theory  that 
the  injury  was  permanent,  and  thus  be  compelled  to  pay  appre- 
hended  injury  from  a  continuance  of  the  ditch. 

Appeal  from  Linn  District  Court. — ^Hon.  M.   P.   Smith, 

Judge. 

Wednesday,  July  2,  1913. 

lAoTiON  in  equity  to  restrain  the  defendant  from 
diverting  the  waters  of  a  running  stream  from  its  natural 
course  on  his  land  to  the  land  of  the  plaintiff  and  for 
damages.  Judgment  and  decree  for  the  plaintiff. — Modi- 
fied and  Affirmed. 

Jamison,  Smyth  &  Hann,  for  appellant. 

Voris  &  Haas,  for  appellee. 

Gaynob,  J. — The  defendant,  Boyer,  is  the  owner  of 
the  S.  E.  1/4  of  section  27.  The  plaintiff.  Falcon,  is  the 
owner  of  the  S.  W.  ^4  of  26  and  the  N.  E.  %  of  section 
34,  and  each  was  the  owner  of  said  land  at  the  time  of 
the  happening  of  the  matters  complained  of.  That  what 
is  called  hy  the  plaintiff  a  branch  of  Indian  creek,  runs* 
across  plaintiff's  land  in  section  26  and  crosses  the  line 
between  26  and  27  about  27  rods  north  of  the  southeast 
comer  of  27,  passes  through  27  in  a  southwesterly  diree- 
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tion  into  section  34^  and  crosses  the  line  between  27  and 
34,  27  rods  from  the  southeast  comer  of  27.  That  this 
so-called  branch  of  Indian  creek  had  its  source  some  dis- 
tance north  and  east  of  the  point  where  it  originally  crossed 
the  line  between  26  and  27.  That,  from  the  point  where 
it  crossed  the  section  line  between  27  and  26,  it  continued 
in  a  southwesterly  direction  until  it  entered  the  main 
channel  of  Indian  creek. 

It  appears  that  in  November,  1905,  the  defendant 
built  a  dam  across  this  branch  of  Indian  creek  just  west 
of  the  line  fence  between  sections  26  and  27,  then  dug  a 
ditch  upon  his  own  land  from  that  point  south  along  the 
fence  to  the  southeast  comer  of  section  27;  that,  after 
building  this  dam  and  excavating  the  ditch,  the  waters 
of  this  stream  were  then  forced  to  flow  down  the  ditch  so 
dug  and,  upon  reaching  the  comer  common  to  26,  27,  34, 
and  35,  were  turned  westward  along  the  line  between  34 
and  27,  and  thence  on  until  they  emptied  into  the  main 
Indian  creek,  at  a  point  about  27  rods  west  of  the  comer 
common  to  the  four  sections  aforesaid. 

This  action  was  brought  in  equity  to  restrain  the 
defendant  from  so  diverting  the  waters  of  said  stream  by 
means  of  said  ditch  and  casting  the  same  upon  plaintiff's 
land  in  section  34,  and  for  a  mandatory  order  compelling 
the  defendant  to  remove  the  dam  from  said  stream  so  that 
the  waters  might  flow  in  their  natural  channel,  and  to 
require  the  defendant  to  construct  a  dam  in  said  ditch  to 
prevent  the  waters  from  flowing  therein,  and  to  recover 
damages  of  the  defendant  on  account  of  the  matters  com- 
plained of. 

The  defendant  claims  that  by  building  the  dam  afore- 
said, obstructing  the  flow  of  water  in  its  natural  channel 
in  this  branch  of  Indian  creek,  and  by  the  digging  of  the 
ditch  aforesaid,  the  defendant  caused  the  waters  to  be 
diverted  from  their  natural  course  and  cast  upon  plaintiffs 
land  in  section  34,  to  his  damage. 


748  Falcon  v.  Boyee.  [167  Iowa 

Plaintiff  says  that,  by  the  dicing  of  said  ditch  and 
the  maintenance  of  said  dam  between  27  and  26,  the 
surface  water  from  about  1,200  acres  of  land  was  gath- 
ered into  the  ditch  and  cast  upon  plaintiffs  land  in  section 
34,  together  with  the  waters  of  the  creek,  no  part  of 
which  would,  in  any  manner,  have  been  thrown  upon 
plaintiffs  land  had  it  not  been  for  the  dam  so  constructed 
and  maintained.     All  of  which  defendant  denies. 

The  court,  at  the  conclusion  of  all  the  testimony, 
found  the  issues  for  the  plaintiff  and  entered  a  decree  that 
the  plaintiff  had  sustained  and  was  entitled  to  damages 
against  the  defendant.  The  court  further  found  that  in 
diverting  the  water  course  and  gathering  together  the 
waters  from  a  large  area  of  land,  to  wit,  about  twelve 
hundred  acres,  and  conducting  them  in  the  artificial  ditch 
cut  by  defendant,  the  defendant  has  destroyed,  in  part, 
the  boundary  line  and  the  plaintiff's  fences  thereon  between 
said  sections  '26  and  27,  cut  a  large,  deep,  and  irregular 
ditch  on  the  plaintiff's  land  twenty  or  more  feet  in  width 
at  the  east  end,  and  from  ten  to  fifteen  feet  in  width  at 
the  west  end,  on  the  north  line  of  34,  and  to  a  depth  of 
four  feet  or  more,  and  has  washed  away  the  plaintiff's 
east  and  west  fence  from  the  southeast  comer  of  section 
27  westward  and  cut  and  washed  his  division  line  between 
sections  34  and  27,  and  washed  away  his  land;  but  the 
court  expressly  finds  that  the  said  sum  of  $600  does  not 
include  any  damages  claimed,  if  any  are  claimed,  by  tlie 
plaintiff  for  the  destruction  of  lateral  support  to  his  lands, 
and  the  plaintiff  stated  in  open  court  that  he  makes  no 
claim  for  damages  on  account  of  the  destruction  of  the 
lateral  support  to  his  lands  and  waives  all  such  claim. 
The  court  expressly  finds  and  limits  all  damages  awarded 
the  plaintiff,  to  wit,  in  the  sum  of  $600,  to  the  damages 
caused  by  and  on  account  of  the  unlawful  diversion  of  the 
water  course  by  the  defendant,  and  to  the  washing  of  the 
plaintiff's  lands  by  reason  thereof,  and  the  deistruction  of 
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his  boimdary  lines  and  fences  erected  thereon,  etc.,  and 
awards  no  damages  for  the  destruction  of  lateral  support. 
The  court  further  finds  that  the  ditch  has  encroached 
upon  plaintiff's  lands,  and  is  still  encroaching  upon 
the  plaintiff's  lands,  southward  from  the  dam  to  the 
southeast  comer  of  s^id  section  27  and  conducting  the 
water  westward  from  the  southeast  comer  of  said  section 
27  about  four  hundred  and  forty-four  feet,  and  that  the  same 
is  done  without  any  right  or  authority  whatever,  and  the 
defendant  is  hereby  enjoined  from  maintaining  the  said 
dam  and  thp  said  artificial  ditch,  and  from  diverting  or 
conducting  any  of  the  water  collected  at  said  dam  in  or 
through  the  said  artificial  ditch,  and  is  hereby  commanded 
and  ordered  by  this  court  to  at  once  remove  the  said  dam 
and  permit  the  waters  collected  at  said  point  to  flow  in 
their  natural  way  and  manner  across  the  section  line,  be- 
tween said  sections  26  and  27,  and  southwesterly  across 
the  southeast  comer  of  the  defendant's  lands  in  section  27, 
in  the  natural  water  course,  and  in  what  has  been  termed 
the  east  branch  of  Indian  creek. 

From  the  judgment  so  entered  the  defendant  appealed 
and  complained:  First,  That  the  court  erred  in  finding 
that  the  stream  or  channel  across  which  the  dam  was  built 
was  a  natural  water  course. 

To  this  we  can  not  agree.  It  appears  that  what  is 
termed  the  East  branch  of  Indian  creek  extended  from  a 
point  northeast  of  the  place  at  which  it  crossed  the  section 

line    of    27    and    26,    thence    southwesterly 
natural  water    through   defendant's   land,    and   entered   into 

what  is  called  Indian  creek;  that  the  water 
flows  naturally  in  that  direction;  that  many  years  ago, 
more  than  twenty,  the  then  owners  of  the  land  made 
some  excavations  along  the  line  where  this  stream  was 
at  the  time  the  same  was  dammed;  that,  by  the  action 
of  the  water,  the  ground  had  been  gradually  cut  away 
until,  at  that  time,  it  had  a  well-defined  channel,  bed,  and 
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banks,  and  that  water  was  coursing  through  it  during  most 
of  the  year 'prior  to  the  building  of  the  dam;  that  this 
stream  so  constructed  and  maintained  had  been  continued 
for  more  than  twenty  years,  with  the  knowledge  and  con- 
sent of  the  parties  to  this  suit  and  their  grantors.  That 
such  a  stream  becomes  and  is,  in  contemplation  of  law, 
a  natural  water  course  as  to  these  parties  and  their  rights 
there  can  be  no  doubt. 

There  is  no  controversy  here  as  to  the  facts  touching 
this  ditch,  its  construction  and  character.  Therefore  the 
question  as  to  whether  or  not  it  is  a  water  course  is  a 
question  of  law. 

A  water  course  is  defined  as  a  natural  stream  of  water 
usually  flowing  in  a  definite  channel,  having  a  bed  and 
sides,  or  banks,  and  discharging  itself  into  some  other 
stream  or  body  of  water.  It  is  not  necessary  that  its  origin 
be  exclusively  the  work  of  nature.  It  may  be  aided  by 
the  hand  of  man ;  but  if  thereafter  it .  becomes  a  living 
flowing  stream  of  water,  with  all  the  essential  elements  of 
a  water  course,  and  has  remained  in  such  condition  for  the 
prescriptive  period,  then,  as  to  parties  through  whose  lands 
it  runs,  and  as  to  their  rights,  it  becomes  a  water  course, 
and  their  right  to  divert  it  or  control  it,  to  the  prejudice 
of  riparian  owners,  becomes  fixed  and  settled. 

It  seems  in  this  case  a  great  many  years  ago  the 
water  that  flowed  in  this  stream  subsequently  followed  this 
natural  course;  that  the  grantors  of  the  plaintiff  and 
defendant  made  some  slight  excavation  in  the  ground  tend- 
ing to  facilitate  the  flow  of  the  water  over  their  lands  in 
this  natural  course.  By  the  action  of  nature  and  the  laws 
of  gravitation,  this  water  gradually  cut  a  deep  and  wide 
channel  through  the  ground,  through  which  the  waters  had 
flowed  for  a  great  many  years,  discharging  itself  into  what 
is  known  as  Indian  creek.  The  original  source  of  the 
water  is  not  shown  in  this  record;  but  that  they  coursed 
through  this  channel  for  more  than  twenty  years  prior  to 
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the  time  complained  of,  is  shown  by  the  evidence,  and 
therefore,  as  to  these  parties,  at  that  time,  it  was  a  natural 
water  course. 

The  next  question  involves  the  right  of  the  defendant 
to  divert  it  from  its  course  and  to  discharge  it  upon  the 
lands  of  the  plaintiff. 

Our  court  has  held  (and  this  is  but  declaratory  of  the 

common  law)  that  the  owner  of  the  land  on  both  sides  of 

the. water  course  may  divert  the  water,  by  artificial  chan- 

..w     .        nel,  upon  Bis  own  land.     He  may  change 

dwcnSon"©?*"'  ^^®  course  of  surface  water  upon  his  own 

damages^""*'    1^^^    by    ditching    or    otherwise,    providing, 

iniuncuon.        y,^^^^^^^  he  return  the  water  so  diverted  to 

its  natural  channel  above  the  land  of  the  adjoining  lower 
proprietor  without  material  diminution  in  volume.  In  the 
case  of  natural  water  courses,  to  justify  such  a  diversion, 
the  water  must  be  returned  to  the  water  course  before  it 
reaches  the  land  of  the  lower  proprietor.  This  may  be 
exacted  of  him  both  by  the  upper  and  lower  riparian 
owners.  See  Hinkel  v.  Avery,  88  Iowa,  47;  Davison  v. 
Hutchinson,  44  N.  J.  Eq.  474  (15 'Atl.  257);  Troe  v. 
Larson,  84  Iowa,  649;  Dorr  v.  Simmerson,  127  Iowa, 
651;  Parizeh  v.  EineJc,  144  Iowa,  563;  Van  Orsdol  v. 
Railway  Co.,  56  Iowa,  470;  Johnston  v,  Hyre,  83  Kan. 
38  (109  Pac.  1075)  ;  Weiss  v.  Oregon  Co.,  13  Or.  496 
(11   Pac.   255). 

'Where  a  stream  of  water,  such  as  this,  is  diverted 
from  its  natural  channel  and  from  the  line  which  it  pur- 
sued in  the  course  of  nature  and  is  thrown  upon  the  land 
of  another,  the  party  on  whose  land  it  is  thus  thrown 
may  not  only  maintain  an  action  for  damages  but  may 
restrain  the  party  from  thus  diverting  the  water  to  his 
prejudice.  This  has  been  so  frequently  held  and  is  now 
so  well  established  that  it  needs  no  argument.  In  support, 
however,  of  this  proposition,  see  30  Am.  &  Eng.  Law 
(2d  Ed.)   362,  363;  Albright  v.  Railway  Co.,  133  Iowa, 
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^44;  IlolraeH  v.  Calhoun  County,  97  Iowa,  360;  Geneser 
V.  /lealij,  124  Iowa,  310;  Everett  r.  Christopher,  125 
Iowa,  P>f;8 ;  J/^tV  t,  /ifro//  (Iowa;,  80  X.  W.  521 ;  Brown  r. 
Arnudrf/ng,  127  Iowa,  175;  Jorues  v.  Stover,  131  Iowa,  119; 
Kane  v.  Bowden,  Hij  Iowa,  347;  Priest  v.  Maxwell,  127 
Iowa,  744 ;  East  fit.  Louis  By.  Co.  v.  Eiseniraul,  134  HL 
W  (24  N.  K.  760)  ;  Union  Pac.  By.  Co.  v.  Dyche,  31  Kan. 
120  (1  Pac.  243);  TillolHon  v.  Smith,  32  N.  H.  94  (64 
Arn,  I)r?c.  355);  Angell  on  Water  Courses  (6th  Ed.), 
Miction  90;  Mohr  v.  Gault,  10  Wis.  613  (78  Am.  Dec. 
087;  Vofjt  V.  Grinnell,  123  Iowa,  332;  Pettit  v.  Grand 
Junction,  119  Iowa,  352;  Whnrton  v.  Stevens,  84  Iowa, 
107;   Waverly  v.  Page,  105  Iowa,  225. 

It  18  noxt  eontonded  that  the  decree  of  the  court  is 
wrong  in  that  it  contained  a  mandatory  order  on  the  de- 
f(^n(lunt.     Upon  this  point  we  have  to  say  'that,  while  the 

office   of   an   injunction   primarily   is   to   re- 
mttiHitttory         Strain,  and  not  to  compel,  the  performance 

»»r(lcr. 

of  an  act,  yet,  if  it  he  necessary  in  order 
to  make  the  restraining  order  effectual,  the  party  against 
whom  it  is  issued  may  be  required  to  perform  some  affirm- 
atives art  which  will  make  effectual  the  main  and  control- 
ling jnirpoao  of  tlie  order.  It  can  not  be  maintained  that, 
bicauso  an  injtmction  primarily  }s  to  restrain,  and  not  to 
ooiiii^ol,  the  i)erformanco  of  an  act,  it  can  not  be  used, 
when  th(s  effiH't  of  yielding  obedience  thereto  requires  the 
performanei>  of  some  affirmative  act  That  is,  the  court 
nuiy  grant  an  injunction,  the  essential  nature  of  which 
is  to  rtv^train,  although,  in  yielding  obedience  to  the  re- 
straint, the  party  nuiy  lx»  required  to  perform  some  affirm- 
ative act,  Otlierwise  often  the  injunction  would  be 
inoffivtual.  In  support  of  this  see  Alien  v.  StowtB.  145 
Tal  (U>0  (79  Pao.  371,  (?S  L.  R.  A.  223,  104  Am.  St. 
Kop.  SO"^:  Troe  r.  Larson.  84  Iowa,  649.  In  this  las^ 
ou:5e  It  is  said:  "A  mandatorv  order  is  not  to  corrert  a 
wnMig  of  the  past,  in  the  sense  of  redress  for  the  injiinr 
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already  sustained,  but  to  prevent  further  injury.  The 
injury  consists  in  the  overflow  of  the  lands  of  the  plaintiff. 
It  was  not  alone  the  building  of  the  dam  that  caused  'the 
injury,  but  its  maintenance  or  continuance,  which  is  a 
part  of  the  act  complained  of;  and  its  maintenance  can 
only  be  estopped,  so  as  to  prevent  the  injury,  by  its  re- 
moval. The  removal  of  the  dam,  wrongfully  constructed, 
is  necessary  for  and  incidentally  involved  in  the  preventive 
redress  which  the  law  authorizes." 

It  is  next  contended  that  the  damage  in  this  case,  as 
disclosed  by  'the  pleading  and  the  evidence,  was  original 
damage,  and  not  continuing,  and  therefore  that  an  injunc- 
tion would  not  lie;  that  the  plaintiff  had  a  plain,  speedy, 
and  adequate  remedy  for  all  the  damages  which  he  sus- 
tained; that  they  had  all  accrued  at  the  time  of  the 
commencement  of  this  action  and  were  capable  of  definite 
ascertaining. 

Whenever  the  nuisance  is  of  such  a  character  that,  in 
its  then  condition,  it  is  necessarily  an  injury,   and  it  is 
shown,  that  it  will  continue  in  such  condition  unchanged 
5^^^.  (that  is,  that  it  is  of  a  permanent  character 

Snadequat?***'  and  cau  Only  be  changed  by  human  labor, 
lesai  remedy,  ^yj  the  interference  of  man),  then  the  damage 
is  original  and  may  at  once  be  fully  compensated  in  one 
suit^  and  the  party  injured  has  a  plain,  speedy,  and  ade- 
quate remedy  at  law  for  the  wrong.  The  rule  is  based 
upon  the  thought  that,  the  nuisance  being  permanent  and 
unchangeable,  except  by  the  hand  of  man,  the  damage  that 
flows  from  it  is  also  of  a  permanent  character  and,  whether 
past  or  prospective,  can  be  estimated  and  full  compensa- 
tion made  to  the  party  for  the  wrong  done.  But  in  this 
suit  'the  structure  complained  of  is  not  of  a  permanent 
character,  has  and  is  changing  without  the  intervention 
of  any  human  agency.  It  changes  from  natural  causes 
applied  to  the  conditions  created,  and  the  damage,  instead 

of  being  original,  is  continuing,  and  in  such  a  case  equity 
Vol.  157  I  A. —48 
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will  intervene  by  way  of  injunction.  The  evidence  dis- 
closes that  the  ditch,  as  originally  constructed,  has  changed, 
through  the  operations  of  nature  upon  it,  both  the  ditch, 
as  constructed  by  the  defendant,  and  the  east  and  west 
ditch  on  the  plaintiff's  land.  It  further  discloses  that  in 
the  future  damages  that  are  not  now  ascertainable  are 
reasonably  to  be  apprehended  from  the  structure,  if  per- 
mitted to  remain.  Therefore  equity  steps  in  for  the 
protection  of  the  party  against  the  apprehended  injury. 
In  such  cases  equity,  looking  to  the  then  existing  condi- 
tions, restrains  the  continuance,  when  future  injury  from 
a  continuance  is  made  reasonably  ceri;ain,  and  enjoins  and 
restrains  the  continuance  of  that  from  which  the  threatened 
injury  proceeds,  and,  having  by  this  power  afforded  pro- 
tection from  the  future,  grants  redress  for  the  injury 
already  done,  and  may,  in  a  mandatory  order,  require  the 
imdoing  of  that  from  which  the  threatened  injury  proceeds. 

It  18  next  claimed  that  the  evidence' does  not  disclose 
any  injury  to  the  land  in  section  26,  except  such  as  might 
arise  from  the  destruction  of  the  lateral  support  of  plain- 
tiff's land  along  the  line  of  the  ditch;  that  any  claim  for 
damage  on  this  ground  was  waived  by  the  plaintiff;  that 
the  damage,  if  any,  of  which  plaintiff  complained  can  be 
found  only  in  the  injury  done  to  hia  land  in  section  34, 
and  this  damage  exists  only  in  the  trespass  of  the  defend- 
ant in  appropriating  plaintiff's  land  along  the  north  line 
of  section  34  as  a  passageway  to  conduct  the  water  from 
his  ditch  to  the  main  channel  of  the  Indian  creek. 

We  have  examined  the  record  in  this  case  wi'th  some 
care  upon  the  question  of  damage,  and  we  are  persuaded 
that  the  court,  in  the  disposition  of  the  case,  treated  the 
5.  Sams:  wToug    as   continuing,    and    the    damage    as 

damages.  continuing,   for  the  purpose  of  the  injunc- 

tional  order,  and  treated  it  as  original  for  the  purpose  of 
estimating  damages.  In  this  we  think  there  was  enor, 
and  that  the  damages  allowed  should  be  only  such  as  were 


July  1913]  Falcon  v.  Boyer.  755 

sustained  by  the  plaintiff  up  to  the  time  of  the  commence- 
ment of  the  action.  It  'would  be  inequitable  to  restrain 
the  defendant  from  the  continuance  of  the  ditch,  require 
him  to  close  the  ditch  from  further  use  and  to  open  the 
original  stream  for  the  conduct  of  the  water  to  Indian 
creek,  and  at  the  same  time  charge  him  with  damages  for 
apprehended  injury  from  a  continuance  ,of  the  present 
conditions.  A  careful  reading  of  the  record  satisfies  us 
that  the  court  erred  in  the  allowance  of  damages  to  this 
extent;  that  the  damage  allowed  should  not  exceed  tlie 
actual  damages  'then  sustained,  which  we  ascertain  and 
fix  at  $200;  and  the  court  is  directed  to  modify  and  cor- 
rect the  decree  appealed  from  to  this  extent,  and,  as  so 
modified,  the  judgment  is  affirmed  and  further  orders  that 
each  party  pay  half  the  costs  of  this  appeal. 
Modified  and  Affirmed. 
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Atoktiok  to  0  Actions 

ABORTION.    See  Criminal  Law. 

ABSTRACT.    See  Appeal. 

ACCORD  AND  SATISFACTION.    See  Municipal  Corpora- 
tions. 

Payment:  Mistake:  Recovery:  Evidence.  In  this  action  to  re- 
cover money  claimed  to  have  been  paid  by  mistake  and  over- 
sight, the  evidence  is  held  to  require  a  finding  that  plaintiffs 
testator  gave  a  check  to  defendants  in  settlement  of  a  partner- 
ship account,  which  by  mistake  and  oversight  was  not  taken 
into  account  in  the  final  settlement,  and  that  plaintiff  was 
entitled  to  recover  the  difference  between  what  testator  was 
owing  the  partnership  and  the  amount  of  the  check.  Nothem, 
Ex'rs  V.  Londergan,  146. 

ACCOUNTING. 

Rents  and  profits:  Personal  services.  Where  defendant  took 
possession  of  his  mother's  farm  under  an  express  agreement 
that  he  was  to  have  what  he  could  make  from  it,  and  in  re- 
turn take  care  of  her,  pay  taxes  and  insurance  and  make 
improvements  and  repairs,  all  of  which  he  did,  she  was  not 
entitled  to  an  accounting  for  rents  and  profits  during  the 
existence  of  the  arrangement;  nor  to  compensation  for  her 
services  while  they  thus  lived  together.  Parmenter  v.  Par- 
men  ter,  IQ5. 

ACTIONS. 

Abatement  of  actions:  Another  action  pending.  As  a  general 
rule  the  pendency  of  an  action  in  a  foreign  state  can  not  be 
pleaded  in  bar  of  an  action  in  this  state;  and  this  is  especially 
true,  where,  as  in  this  case,  the  foreign  action  was  part  of  a 
scheme  to  defraud  the  stockholders  of  a  corporation,  and  was 
the  basis  of  their  action  against  the  directors.  Reed  v.  Hol- 
lingsworth,  94. 

Removal  of  causes:  Amount  in  controversy:  How  determined. 

757 
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The  amottnt  involved  in  an  action  for  damages,  for  the  purpose 
of  removal  from  the  state  to  a  federal  court,  is  governed  bj 
the  amount  for  which  judgment  is  prayed,  rather  than  bj  an 
allegation  in  the  petition  that  plaintiff's  damage  was  a  larger 
sum.     Bacon  v.  Iowa  Central  Railway  Co^  493. 

Jorisdictioii  of  federal  court:  Dismissal  of  action:  Effect.    Where 

the  amount  in  controversy  is  less  than  %2jooo,  as  appears  from 
the  pleadings,  the  cause  is  not  removable  from  the  state  to 
the  federal  court.  And  where  the  defendant  filed  with  the 
clerk  a  petition  and  bond  for  removal,  based  on  the  amount 
in  controversy,  which  appeared  from  the  pleadings  to  be  less 
than  $2,000,  and  without  directing  the  attention  of  the  court 
thereto  caused  the  transcript  to  be  filed  in  the  federal  court, 
and  that  court  merely  continued  the  case  and  finally  dismissed 
it,  without  determining  its  jurisdiction  or  passing  upon  the 
merits,  the  dismissal  was  not  a  bar  to  further  prosecution  in 
the  state  court.    Jdetn. 

Same.  The  mere  filing  of  a  petition  and  bond  for  the  removal 
of  a  cause  to  the  federal  court  does  not  deprive  the  state  court 
of  jurisdiction,  unless  the  record  shows  on  its  face  that  the 
petitioner  can  remove  the  cause  as  a  matter  right  under  the 
statute;  and  where  this  does  not  appear  from  the  entire  record, 
it  is  not  only  the  right  of  the  state  court,  but  its  duty,  to 
proceed  and  determine  the  issues  in  the  ordinary  course  of 
litigation.    Idem. 

ACKNOWLEDGMENT  OF  INSTRUMENTS. 

Qualification  of  Notary.  An  attorney  for  the  mortgagee  in  fore- 
closure proceedings  has  no  such  interest  in  the  matter  as  will 
disqualify  him  from  taking  the  acknowledgment  of  the  sheriffs 
deed,  and  thus  render  the  same  invalid.    Mitchell  v.  Vest,  5j6. 

ADVERSE  POSSESSION.    See  Highways. 

AGENCY. 

Principal  and  agent:  Possession  of  property  by  agent:  Authority 
to  sell.  The  mere  possession  of  property  by  one  not  the 
owner  is  not  sufficient  to  establish  agency  or  authority  to 
sell  on  his  part;  but  the  property  may  be  left  with  him  by  the 
owner  under  circumstances  indicating  that  it  was  for  sale. 
Thus  where  it  conclusively  appeared  that  plaintiff's  agent  was 
authorized  to  dispose  of  buggies  through  a  scheme  of  selling 
coupon  books  at  a  race  meeting,  and  after  the  meeting  the 
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buggies  were  left  in  his  possession,  the  question  of  his  then 
actual  or  apparent  authority  to  sell  for  cash  was  for  the  jury! 
Anderson  v.  Patten,  23. 

Same:  Apparent  authority.  An  agent's  apparent  authority  to 
sell  an  article  belonging  to  his  principal  must  be  determined 
by  the  acts  of  the  principal  and  not  those  of  the  agent;  and 
a  third  person  can  only  rely  upon  actual  apparent  authority, 
and  he  must  deal  in  reliance  thereon  in  good  faith  and  in  the 
exercise  of  reasonable  prudence.    Idem, 

Same:  Authority  of  agent  to  sell:  Evidence.  In  this  action  to 
recover  a  buggy  which  plaintiff's  agent  had  sold  defendant  at 
the  close  of  a  fair  or  race  meeting,  which  had  been  exhibited 
and  the  agent  had  attempted  to  sell  by  means  of  a  coupon 
scheme,  it  was  competent  for  plaintiff  to  show  a  custom  of 
exhibitors  to  sell  such  articles  as  they  could  during  the  meet- 
ing or  after  its  close,  as  bearing  on  the  agent's  authority  to 
sell.  Idem, 

Same:  Instruction.  It  is  not  the  law  that  one  in  good  faith  pur- 
chasing property  from  a  person  simply  intrusted  with  the 
same  acquires  as  good  title  as  though  he  had  dealt  with  the 
real  owner;  and  the  instruction  to  that  effect  in  this  case  was 
erroneous.    Idem. 

Same:  Authority  of  agent:  Evidence.  The  declarations  of  an 
agent  are  not  competent  on  the  question  of  his  authority;  and 
the  instruction  in  this  case  permitting  the  jury  to  consider 
such  declarations  along  with  the  other  evidence  in  the  case 
was  erroneous.    Idem, 

APPEARANCE    OP    COUNSEL.    See    Appeal -^  Mabriage   and 
Divorce. 

APPEAL.    Sec  Drainage  —  Equity — Intoxicating  Liquors. 

« 

Abstract  of  evidence.  Ordinarily  the  practice  of  setting  out 
the  whole  testimony  by  question  and  answer  in  an  abstract  is 
improper.     State  v.  Wilson,  698. 

Abstract:  Presumption  as  to  evidence.  It  will  be  presumed  on 
appeal  that  the  appellant's  abstract  contains  all  the  evidence 
necessary  to  a  consideration  of  the  errors  presented,  unless 
the  appellee  shall  supply  alleged  omissions  by  an  amended 
abstract.    £k  v.  Phillips  Fuel  Co.,  433. 

Conclusiveness  of  record.    It  will  be  assumed  on  appeal  that 
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papers  and  documents  included  in  a  transcript  which  have 
been  duly  certified  by  the  judge  and  reporter  are  a  part  of  the 
record,  though  not  specially  identified.    Mengel  v.  Mengel,  6ja 

Same.  The  recital  in  the  record  on  appeal  that  a  party  appeared 
in  person  on  the  hearing  of  an  application  for  the  order 
appealed  from  can  not  be  contradicted  by  parol,  but  must 
stand  until  the  record  has  been  corrected  in  the  district  court; 
and  where  the  order  appealed  from  appears  from  the  record 
to  have  been  entered  in  the  district  court,  and  is  properly  in 
the  proceedings  of  that  court,  it  will  be  assumed  that  the  ap- 
plication was  heard  by  the  court  and  not  a  judge  thereof.  Idem, 

Dismissal:  Waiver.  Mere  delay  in  the  prosecution  of  an  action, 
if  ground  for  the  dismissal  of  an  appeal,  is  waived  by  failing 
to  raise  the  question  in  the  trial  court.  Cherokee  v.  Illinois 
Central  Ry.  Co.,  73. 

Same.  The  presumption  obtains  that  public  officers  perform 
their  duties  faithfully  and  with  due  diligence;  and  a  mere 
showing  of  delay  on  the  part  of  the  trial  court  in  ruling  on  a 
motion  to  dismiss  the  action  will  not  justify  its  dismissal  on 
appeal  because  of  plaintiff's  failure  to  prosecute.  Idem. 

Same:  Moot  question.  Where  no  issue  of  fact  or  law  has  been 
joined  in  the  trial  court  the  appellate  court  can  not  say,  on 
a  motion  to  dismiss  the  appeal,  that  the  controversy  presents 
only  a  moot  question.    Idetn. 

Abstract:  Inadvertent  error.  The  inailvertent  use  of  the  term 
defendant  instead  of  plaintiflF,  in  abstracting  the  record  re- 
garding the  perfection  of  an  appeal  by  service  of  notice,  which 
could  in  no  manner  have  been  misleading,  will  not  deprive  the 
appellate  court  of  jurisdiction.    Idem. 

Authority  of  counsel  to  appear:  Presumption:  Waiver:  Pro- 
cedure. It  will  be  presumed  that  a  city  solicitor  in  appearing 
for  the  city  was  authorized  to  do  so,  in  the  absence  of  a  show- 
ing to  the  contrary;  and  where  there  was  no  ruling  by  the 
trial  court  on  a  demand  that  the  solicitor  show  his  authority 
the  demand  will  be  treated  as  waived,  and  the  action  will  not 
be  dismissed  on  appeal  from  a  judgment  of  dismissal  by  the 
trial  court,  but  will  be  permitted  to  stand  for  further  pro- 
ceedings.   Idem. 

Reservation  of  exceptions:  Motion  for  new  triaL  Where  de- 
fendant moved  for  a  directed  verdict  at  the  close  of  plaintiffs 
evidence,  and  again  at  the  close  of  all  the  evidence,  and  re- 
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quested  several  instructions  asking  for  a  directed  verdict 
because  of  insufficiency  of  the  evidence,  saving  proper  excep- 
tions to  the  court's  adverse  rulings,  the  sufficiency  of  the  evi- 
dence was  reviewable  on  appeal  although  no  motion  for  a  new 
trial  was  made.  Underwood  v.  Oskaloosa  Traction  and  Light 
Co.,  352. 

Special  findings:  Conclusiveness.  The  appellate  court  will  not 
disturb  the  finding,  in  answer  to  a  special  interrogatory,  which 
has  support  in  the  evidence.     Scott  v.  O'Leary,  222. 

ARGUMENT.    See  New  Trial. 

ASSAULT.    See  Criminal  Law. 

ASSUMPTION  OF  RISK.    See  Negligence. 

ATTACHMENT. 

Pleadings:  Amendment.  It  was  not  an  abuse  of  discretion  for 
the  court  to  permit  the  defendant,  at  the  close  of  all  the  evi- 
dence, to  amend  his  counterclaim  for  the  wrongful  suing  out 
of  an  attachment,  so  that  the  same  would  be  based  on  the 
attachment  bond.    Welsh  v.  Haleen,  647. 

Wrongful  attachment:  Malice:   Burden  of  proof:   Instruction. 

Under  a  counterclaim  for  wrongful  attachment,  an  instruction 
that  if  plaintiff  had  no  reasonable  cause  to  believe  the  ground 
alleged  for  the  attachment  to  be  true  the  jury  might  infer 
that  it  was  maliciously  sued  out,  was  neither  erroneous  nor 
placed  thcj  burden  on  plaintifiF  to  show  want  of  malice; 
especially  as  the  court  further  told  the  jury  that  the  burden 
was  upon  defendant  to  show  that  plaintiff  had  no  reasonable 
cause  to  believe  that  the  ground  stated  for  the  attachment  was 
true,  which  carried  with  it  the  burden  of  proving  malice.  Idem. 

Burden  of  proof.  Where  there  is  direct  proof  of  malice  in 
suing  out  an  attachment,  it  combines  with  the  inference  of 
malice  to  be  drawn  from  the  fact  that  the  attaching  creditor 
had  no  reasonable  cause  for  believing  that  the  ground  of  the 
attachment  was  true,  in  establishing  the  preponderance  of 
evidence  required  of  the  party  alleging  that  the  attachment 
was  wrongful.    Idem. 

Exemplary  damages:  Excessive  verdict.  The  allowance  of  ex- 
emplary damages  and  the  amount  thereof  rests  with  the  jury; 
and  the  instruction  that  where  malice  is  found  the  jury  is  not 
limited    to    actual    damages,    nor    required    to    scrutinize    the 
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amount  of  the  verdict  very  closely,  was  not  erroneous;  as  it 
could  only  be  understood  to  apply  to  the  amount  of  exemplary 
damages.  There  was  warrant  for  the  allowance  of  both 
actual  and  exemplary  damages  in  this  case,  and  the  verdict  is 
not  so  large  as  to  warrant  interference.    Idem. 

Counterclaim:  Amendment  on  retrial:  Change  of  issne.    Where 

an  attachment  was  dissolved  on  the  ground  that  the  fund 
garnished  belonged  to  defendant  as  executrix  and  not  indi- 
vidually, and  on  a  counterclaim  for  damages  the  court  on 
appeal  held  that  defendant  was  not  damaged,  for  the  reason 
that  the  attachment  did  not  prevent  payment  to  her  as 
executrix,  an  amendment  to  the  counterclaim  on  retrial,  alleg- 
ing that  plaintiff  knew  when  the  fund  would  be  paid  to  the 
garnishee  and  that  he  would  retain  the  same  until  the  garnish- 
ment was  disposed  of;  that  while  the  fund  technically  belonged 
to  defendant  in  her  representative  capacity  plaintiiT  knew  that 
she  had  an  individual  interest  therein,  and  that  she  could  not 
make  distribution  until  the  garnishee  was  discharged;  and  that 
the  garnishment  was  made  to  injure  and  deprive  her  of  her 
interest  therein,  did  not  change  the  issue  tendered  originally 
so  as  to  avoid  the  effect  of  the  prior  decision,  as  it  pleaded 
no  facts  as  the  basis  of  liability  not  appearing  in  the  former 
record.     Peters  v.  SnavelyrAshton,  270. 

Dissolution  of  attachment:  Attorney's  fees.  Attorney's  fees  are 
not  allowable  for  procuring  the  discharge  of  an  attachment, 
where  no  property  was  wrongfully  levied  upon.    Idem. 

ATTORNEY'S  FEES.    See  Marriage  and  Divorce. 

AUTOMOBILES.    See  Negligence. 

BOARD  OF  PUBLIC  WORKS.    See  Municipal  CosFORAnoNa. 

BOUNDARIES.    See  Real  Property. 

BURGLARY.    See  Criminal  Law. 

CARRIERS.     See  Railroads. 

CANCELLATION  OF  INSTRUMENTS.    See  Equitt, 

CHATTEL  MORTGAGES. 

Description:  Sufficiency.  The  description  and  location  of  prop- 
erty in  a  chattel  mortgage  must  be  sufficiently  specific  to 
enable  a  person  not  a  party  to  the  instrument  to  identify  the 
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same,  in  order  that  the  record  may  constitute  notice  to  a 
purchaser  from  the  mortgagor.  In  the  instant  case  the  de- 
scription being  of  "all"  the  property  owned  by  the  mortgagor 
of  such  description,  and  as  being  in  the  possession  of  the 
mortgagor  at  his  "premises  in  Monona  County,  la./'  is  held 
sufficient.    Ashley,  Adm'r  v.  Keenan,  i. 

Same:  Payment:  Evidence.  In  this  action  by  the  holder  of  a 
chattel  mortgage  to  recover  part  of  the  mortgaged  property 
from  a  purchaser  from  the  mortgagor,  the  evidence  is 'held 
sufficient  to  support  a  finding  that  the  mortgage  had  not 
been  paid.    Idem, 

Recovery  of  property  by  mortgagee:  Estoppel.  The  fact  that  a 
chattel  mortgagor  retained  possession  of  the  property,  man- 
aged, used  and  controlled  it  in  the  usual  way,  that  sales  were 
made  from  the  same  and  applied  on  the  mortgage  debt  and 
that  numerous  payments  were  made  covering  a  series  of  years, 
did  not  estop  the  mortgagee  from  recovering  certain  of  the 
property  sold  by  the  mortgagor  to  a  third  party.    Idem. 

Same:  Evidence.  In  an  action  by  a  chattel  mortgagee  to  recover 
possession  of  mortgaged  property,  a  conversation  of  the  mort- 
gagor with  a  relative  of  the  mortgagee,  who  had  no  interest  in 
or  control  over  the  mortgage,  in  which  the  mortgagor  stated 
that  he  intended  to  ap^ly  the  proceeds  of  certain  cattle  he 
was  about  to  sell  upon  the  mortgage  /debt,  was  immaterial  and 
'properly  excluded.    Idem. 

CONTAGIOUS  DISEASE.    See  Public  Health. 

CONTRACTORS.    See  Mechanics'  Liens. 

CONTRACTS.    Affecting  Real  Property,  see  Real  Property. 

Parol  evidence:  Admissibility.  In  this  action  to  recover  money 
paid  on  a  written  contract  under  an  alleged  mutual  mistake, 
the  plaintiff,  having  offered  oral  evidence  of  communications 
between  the  parties  leading  up  to  a  written  modification  of 
the  original  contract,  could  not  object  to  like  evidence  by  de- 
fendant in  response  to  that  offered  by  him.  Besides,  evidence 
of  the  acts  and  communications  of  the  parties  after  the  execu- 
tion of  the  modification  of  the  contract  was  admissible,  in  so 
far  as  it  bore  on  the  performance  of  the  agreement,  or  tended 
to  show  the  construction  placed  upon  it  by  the  parties.  Scott 
V.  Wilson,  31. 

Parol  evidence:  Variance.    A  condition  precedent  to  the  ef- 
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fectiveness  of  a  contract,  which  does  not  go  to  its  terms  but 
to  the  question  of  whether  there  was  in  fact  a  completed 
agreement,  may  be  shown  by  paroL    Healy  v.  Hohn,  575. 

Evidence  in  explanation  of  ambigntty.  Where  a  contract  is  not 
intelligible  to  an  ordinary  person  without  the  aid  of  extrinsic 
evidence,  a  letter  written  by  one  of  the  parties  at  the  time 
of  making  the  contract,  purporting  to  be  an  interpretation  of 
its  meaning  in  some  essential  particular,  was  admissible  in 
explanation  of  the  ambiguity.  In  the  instant  case  the  letter  in 
connection  with  the  interpretation  of  the  contract  by  the 
mutual  acts  of  the  parties  is  held  to  show  that  plaintiff  was 
entitled  to  pay  for  one  hundred  lecture  engagements  as  the 
minimum  guaranteed  number.  Boyl  v.  Midland  Lyceum  Bu- 
reau, 578. 

Breach:  Damages.  Under  a  contract  that  a  lecturer  should 
receive  no  pay  for  an  engagement  which  he  failed  to  fill, 
the  bureau  was  not  entitled  to  damages  because  of  such  a 
failure,  and  for  which  he  made  no  charge.    Idem, 

Nonperformance:  Rights  of  third  parties.  Where  a  party  agreed 
to  pay  a  certain  sum  on  the  exchange  of  properties,  and  also 
a  certain  note  on  which  the  wife  of  the  other  party  was  a 
surety,  and  in  addition  gave  another  note  indorsed  in  blank 
as  collateral,  the  rights  of  the  wife  in  paying  the  note  on 
which  she  was  surety  and  in  obtaining  the  collateral  were 
governed  by  the  contract,  and  she  could  only  recover  to  the 
extent  of  his  nonperformance.     Bosley  v.  Lammers,  438. 

Rescission:  Fraud:  EstoppeL  A  party  is  not  estopped  from 
pleading  fraud  in  the  procurement  of  a  contract  until  the 
fraud  is  discovered.  Thus  where  a  refusal  to  perform  a  con- 
tract for  the  exchange  of  lands  was  based  on  the  ground  that 
the  contract  was  not  completed,  and  defendant  pleaded  that 
all  he  knew  of  the  land  the  adverse  party  was  to  convey  was 
what  he  stated,  and  upon  subsequent  investigation  found  the 
statements  false,  he  was  not  estopped  from  pleading  the 
fraud,  when  sued  for  liquidated  damages  for  refusal  to  per- 
form, as  ground  for  rescission.     Weseman  v.  Graham,  430. 

CONVERSION.    See  Trusts. 

CONVEYANCES.    See  Taxation— Trusts. 

Delivery:  Presumption:  Acceptance:  Burden  of  proof.  A  duly 
executed  and   recorded   deed   is  presumed   to  have  been  de- 
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livered,  and  this  presumption  can  not  be  overcome  except  by 
clear  and  satisfactory  evidence.  The  mere  fact  that  the 
grantee  was  of  unsound  mind  at  the  time  of  recording  will 
not  of  itself  negative  delivery.  And  where  the  instrument 
recites  a  paid  consideration,  and  imposes  no  duty  or  obligation 
on  the  grantee,  it  is  presumptively  beneficial  to  him,  and  proof 
of  acceptance  is  unnecessary.    Burch  v.  Nicholson,  502. 

Declarations  of  former  owner:  Admisability.  Where  an  adult 
son,  to  whom  his  mother  had  conveyed  her  farm,  lived  with 
her  on  the  land  and  cultivated  it,  her  declaration  that  she 
regarded  the  son,  who  had  been  confined  in  the  hospital  for 
the  insane,  as  capable  of  accepting  the  deed  and  that  she  ad- 
vised him  of  its  execution,  were  admissible  against  her  heirs 
when  attacking  the  validity  of  the  deed;  but  such  declarations, 
so  far  as  tending  to  negative  the  intent  to  be  presumed  from 
recording  the  deed,  were  incompetent;  the  son  being  insane 
at  the  time  of  the  suit.    Idem. 

Present  title:  Validity:  Evidence.  The  title  to  property  con- 
veyed can  not  be  defeated  by  failure  to  pay  a  remaining  por- 
tion of  the  consideration.  Nor  are  the  declarations  of  a 
deceased  grantor  admissible  for  the  purpose  of  attaching  a 
parol  condition  to  a  deed,  thus  destroying  its  validity.    Idem. 

Same.  The  presumption  of  delivery  arising  from  the  recording 
of  a  deed  can  not  be  overcome  by  evidence  that  the  grantor 
was  advised  against  its  delivery  until  the  price  was  paid;  or 
by  subsequent  declarations  to  the  grantee  that  he  was  not 
to  have  the  deed  until  he  had  performed  certain  conditions. 
Idem. 

Insane  grantor:  Good  faith  purchaser:  Notice.  Where  a  pre- 
vious grantor  had  not  been  adjudged  insane,  an  executed 
conveyance  by  him  for  value  will  not  be  set  aside,  as  against 
a  subsequent  good  faith  purchaser  without  notice,  where  the 
subsequent  purchaser  can  not  be  put  in  statu  quo.    Idem. 

Sale  of  minor's  interest:  Validity:  Limitations.  Where  the 
guardianship  proceedings  for  the  sale  of  a  minor's  interest  in 
land  were  admitted  to  be  regular  and  that  proper  notice  was 
given,  the  minor  can  not  question  the  regularity  after  the 
expiration  of  the  statutory  period  limiting  a  right  of  action 
in  such  cases.    Idem. 

CORPORATIONS.      See  Insurance  —  Railroads  —  Telegraphs 
AND  Telephones. 
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Action  by  stockholders:  Condition  precedent:  Demand.  Stock- 
holders of  a  corporation  may  prosecute  an  action  on  their 
own  behalf  and  that  of  other  stockholders  similarly  situated, 
against  the  officers,  directors  or  other  stockholders,  who  are 
seeking  by  fraud,  misfeasance  or  unlawful  acts  to  do  injury 
to  the  corporation  or  its  stockholders;  but  as  a  general  rule 
they  must  first  demand  of  the  managing  officers  that  they 
bring  the  action,  unless  such  demand  would  be  futile,  as  where 
these  officers  are  themselves  guilty  of  the  fraud  or  misfeasance 
charged.    Reed  v.  Hollingsworth,  94. 

Receivers:  Parties.  Ordinarily  the  local  receiver  of  a  corpora- 
tion is  the  proper  party  to  bring  an  action  on  behalf  of  the 
stockholders  and  demand  should  be  made  on  him  to  do  so 
before  the  stockholders  act,  but  if  his  appointment  was  fraud- 
ulent and  a  part  of  the  scheme  to  defraud  the  stockholders  no 
such  demand  is  necessary;  and  if  the  property  which  is  the 
subject  of  litigation  has  never  come  into  the  hands  of  the 
receiver,  but  has  at  all  times  remained  with  the  corporation 
and  its  officers,  the  receiver  is  not  a  necessary  party  to  the 
stockholders'  action.    Idem. 

Same:  Foreign  Receivers.  The  receiver  of  a  corporation  ap- 
pointed by  a  foreign  court,  never  having  been  appointed  in 
this  state,  can  not  sue  or  be  sued  here,  and  is  not  a  necessary 
party,  nor  is  a  demand  on  him  to  bring  suit  necessary  before 
the  institution  of  an  action  by  the  stockholders;  and  even  if 
a  proper  party  the  court  having  jurisdiction  of  the  other 
defendants,  could  proceed  and  award  any  appropriate  relief. 
For  like  reasons  the  stockholders  are  not  compelled  to  go 
into  the  foreign  courts  for  leave  to  sue  the  receiver,  or  to 
secure  an  order  for  him  to  bring  the  action.    Idem. 

Same:  Parties.  The  corporation  is  not  a  necessary  party  plain- 
tiff to  a  stockholders'  action  against  the  directors;  and  a 
failure  to  serve  the  corporation  with  notice  when  made  a  de- 
fendant is  not  ground  for  demurrer  because  of  defect  of 
parties.    Idem. 

Same:  Jurisdiction.  The  fact  that  real  property  of  a  corpora- 
tion located  in  another  state  is  incidentally  involved  in  a 
stockholders*  action  against  the  directors  for  fraud  w^ill  not 
deprive  the  courts  of  this  state  of  jurisdiction.    Idem. 

Sale  of  stock:  Statutes:  False  representations.  Undtr  the  pres- 
ent statutes  relating  to  incorporation  and  requiring  payment 
in  cash  for  all  stock  issued,  unless  the  executive  council  shall 
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grant  leave  to  accept  property  in  payment  therefor,  and  the 
filing  of  a  verified  statement  of  the  amount  issued,  date,  etc., 
the  issuance  of  stock  is  a  representation  by  the  subscribing 
officers  that  the  corporation  had  received  its  par  value,  and 
will  support  an  action  to  recover  money  paid  for  stock  in 
reliance  upon  the  representation.  Sykes  v.  Pure  Food  Cider 
Co.,  6oi. 

Fraudulent  issuance  of  stock:  Liability  of  officers.  From  the 
authentication  and  issuance  of  corporate  stock  knowing  that 
it  contained  false  statements,  it  will  be  inferred  that  the 
officers  acted  with  intent  to  defraud,  not  only  purchasers  deal- 
ing directly  with  them  for  the  stock,  but  all  who  purchase  the 
same  in  reliance  upon  the  representations  contained  therein 
and  who  are  damaged  thereby.    Idem, 

Undivided  earnings:  Interest  of' life  tenant.  A  stockholder  has 
no  right  to  the  earnings  of  a  corporation  until  a  dividend  has 
been  actually  declared,  either  in  form  or  in  substance;  and  the 
enhanced  value  of  the  stock  by  reason  of  withholding  the  earn- 
ings inures  entirely  to  the  benefit  of  the  same,  from  which  a 
life  tenant  can  derive  no  advantage  prior  to  an  order  for  its 
distribution  by  the  corporation.     Lauman  v.  Foster,  275. 

Same:  Income  from  corporate  stock.  A  cash  dividend  upon 
corporate  stock,  whether  accepted  in  cash  or  additional  stock 
taken  in  lieu  thereof  under  an  option  granted  the  stock- 
holders, is  acquired  as  a  dividend  and  goes  to  a  life  tenant. 
But  where  the  corporation  increases  its  capital  stock,  not  as 
a  dividend,  and  permits  its  stockholders  to  acquire  the  new 
stock  in  proportion  to  the  amounts  held  by  them,  the  new 
stock  thus  acquired  is  to  be  treated  as  capital,  and  any  amount 
realized  by  a  trustee  holding  stock  as  a  part  of  his  trust,  either 
from  a  sale  of  the  privilege  or  an  exercise  of  the  same  himself 
and  a  subsequent  sale  at  a  profit,  belongs  to  the  body  of  the 
trust,  and  the  life  tenant  is  only  entitled  to  the  dividends  aris- 
ing therefrom.    Jdem^ 

COTENANTS,  ;5See  Tenancy. 

CRIMINAL  LAW.    See  PHvsiaANs  —  New  Trial. 

Abortion:  Necessity  to  save  life:  Evidence.  On  the  prosecution 
of  a  physician  for  abortion  the  burden  is  upon  the  state  to 
negative  the  defendant's  good  faith  exercise  of  his  best  skill 
and  understanding,  believing  the  operation  necessary  to  save 
the  patient's  life.     In  the  instant  case  the  evidence  is  held 
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insufficient  to  show  that  defendant  did  not  in  good  faith  and 
in  the  exercise  of  skill  and  understanding  believe  that  the 
operation  was  necessary  to  save  the  life  of  the  patient.  State 
V.  Shoemaker,  176. 

Burglary:  Evidence:  Sufficiency.  The  evidence  in  this  case  is 
held  to  justify  conviction  for  aiding  and  abetting  the  commis- 
sion of  the  crime  of  burglary.    State  v.  O'Callaghan,  545. 


Burglary:  Circumstantial  evidence.  Burglary  is  provable  by 
circumstantial  evidence;  and  while  the  mere  entry  of  a  build- 
ing is  not  of  itself  proof  of  felonious  breaking,  it  bears  upon 
that  question:  Thus  where  the  evidence  showed  that  defendant 
was  wrongfully  in  the  building,  that  he  was  there  for  the 
purpose  of  committing  larceny  and  did  commit  larceny,  that 
the  windows  were  closed  and  the  doors  locked,  and  that  there 
was  no  opening  through  which  he  could  have  entered  the 
building  without  a  breaking,  refusal  to  direct  a  verdict  for 
defendant  on  the  ground  of  failure  to  prove  a  breaking  was 
proper.  State  v.  Sorenson, '534. 

Same.  Where  the  state  relied  on  circumstantial  evidence  to 
establish  the  breaking,  it  was  permissible  to  show  the  condi- 
tion of  the  doors  and  windows,  both  immediately  before  and 
after  the  alleged  burglary,  for  the  purpose  of  showing  that 
defendant  could  not  have  entered  through  them.    Idem. 

Same.  The  testimony  of  a  witness  that  he  entered  the  burglar- 
ized building  immediately  after  the  arrest  of  defendant  as  he 
was  escaping  from  the  building,  by  pushing  in  one  of  the 
doors,  rendered  the  testimony  of  another  witness  to  a  like 
experiment  unobjectionable,  because  subsequently  made.  Idem. 

Same:  Evidence:  Self-serving  statements.  Evidence  that  de- 
fendant stated  prior  to  the  commission  of  the  crime  that  he 
was  going  to  the  burglarized  building  to  see  the  manager  was 
inadmissible  as  a  self-serving  declaration;  in  the  absence  of 
any  circumstances  rendering  the  same  pertinent.    Idem. 

What  constitutes  "breaking.**  Where  the  door  of  a  building 
was  so  nearly  closed  that  the  accused  could  not  enter  without 
pushing  the  door  further  open,  the  wrongful  entry  of  the 
building  by  thus  pushing  the  door  is  burglary  within  the  mean- 
ing of  the  law.    Idem. 

Plight:  Knowledge  of  accusation:  Instruction.  Flight  of  an 
accused  is  a  circumstance  indicative  of  guilt  only  where  he 
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had  actual  knowledge  of  a  suspicion  or  accusation  against 
him;  simply  reason  to  know  of  such  suspicion  or  accusation 
is  not  sufficient.  The  error  of  the  instruction  in  this  instance, 
however,  is  technical  and  without  prejudice;  as  the  alleged 
flight  was  so  closely  connected  with  the  commission  of  .the 
alleged  offense  as  to  render  it  admissible  in  evidence,  regard- 
less of  the  above  rule.    Idem, 

Larceny:  Former  jeopardy.  The  theft  of  several  articles  at  one 
and  the  same  time,  and  by  the  same  act,  is  an  indivisible  crime, 
eyen  though  the  articles  stolen  belong  to  different  persons 
and  the  takings  were  separated  by  a  brief  interval  of  time; 
and  punishment  for  the  theft  of  one  of  the  articles  is  a  bar 
to  a  subsequent  prosecution  for  the  theft  of  part  or  all  of  the 
other  articles.  In  this  action  conviction  for  simple  larceny 
for  theft  of  a  watch  from  one  of  defendant's  roommates  was 
a  bar  to  a  subsequent  prosecution  for  larceny  from  the  dwell- 
ing, based  on  the  theft  of  money  from  another  roommate  at 
the  same  time.    State  v.  Sampson,  257. 

Same.  Although  the  former  prosecution  for  simple  larceny  was 
before  a  justice  of  the  peace,  and  the  latter  prosecution  was 
upon  the  charge  of  larceny  from  a  dwelling  house,  of  which 
a  justice  would  not  have  jurisdiction;  still  as  the  former  offense 
was  included  in  the  latter  charge,  the  conviction  for  simple 
larceny  was  a  bar  to  the  subsequent  prosecution.    Idem, 

Same:  Jurisdiction.  Although  the  larceny  may  have  been  from 
a  dwelling,  the  state  may  disregard  this  aggravating  circum- 
stance and  charge  the  defendant  with  simple  larceny;  and 
having  done  so  it  is  in  no  position  to  question  the  validity  of 
a  conviction  of  the  offense  as  charged,  which  was  clearly  with- 
in the  jurisdiction  of  the  court.    Idem. 

Manslaughter:  Negligent  use  of  dangerous  weapons:  Instruc- 
tions. The  use  of  deadly  and  dangerous  weapons  in  a  careless 
and  reckless  manner  is  such  gross  negligence  as  makes  the  act 
criminal,  and  if  the  act  results  in  the  death  of  another  the  accused 
is  guilty  of  manslaughter.  Under  the  evidence  in  this  case  it 
is  held  that  the  court  correctly  defined  and  submitted  the  issue 
of  manslaughter,  growing  out  of  the  negligent  use  of  a 
dangerous  weapon.    State  v.  Warner,  iii. 

Murder:  Expert  evidence.    Under  the  record  in  this  case  it  was 

not  improper  to  permit  a  medical  expert  to  state  his  belief, 

rather  than  his  opinion,  that  deceased  could  not  have  walked 

from  one  room  to  another  after  he  was  shot  the  first  time; 
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Mw^tr:  Punithtntnt:  Instructions.  In  ot'ring  murder  in  the 
♦r,«  '!";fr^«!  {hr  <"/:jrt  -r^'^'d  ir.c'a'!e  a  *tateirent  of  the  pun- 
;a'; ';  '  ;t,  v.!.rS  it  t'>  h*:  \x(fi  Sy  the  jury:  but  this  is  not  rc- 
fi".  "*  f*,  in  *\*  r\*,'^  rr.ur^Jer  ;n  the  second  degree,  or  man- 
•  ^'ii'tch^T.  V,  h'-f,  Kowrvcr,  the  court  dchned  second  degree 
ir.i,rt\*T  in  ^hr  ]uTH(ii'A'^c  of  the  statute,  which  includes  the  pun- 
i'}tu)rTit,  l;ut  Hiadc  no  reference  to  the  punishment  for  man- 
*l;i'{fe:ht'T,  no  prejudice  resulted  to  defendant;  as  the  jury  must 
have  unMf'r«»tood  from  the  instructions  that  manslaughter  is  a 
lower  offrnfic  than  murder  in  the  second  degree,  and  that 
conviction  for  the  latter  offense  would  result  in  greater  pun- 
idhmcnt.     Idem. 

Malice;  Preiumption:  Inftructioiu  Where  there  was  no  claim 
that  defendant  was  justified  in  killing  deceased,  but  he  relied 
upon  the  defense  that  the  killing  was  done  by  another,  an 
in.Htruclif>n  that  when  it  is  shown  that  the  killing  was  w^ilfully 
and  purposely  done  in  pursuance  of  a  previous  design  malice 
is  crinchiHivcly  implied  was  not  prejudicial,  though  erroneous 
in  omitting  to  declare  the  right  to  rebut  the  presumption; 
there  being  no  evidence  which  could  have  rebutted  the  pre- 
Humption.    Idem. 

Evidence:  Sufficiency.  The  evidence  on  this  prosecution  is  re* 
viewed  and  held  to  support  the  conviction  of  defendant  for 
murder  in  the  second  degree.    Idem. 

Rape:  Included  offenses:  Submission  of  issues.  On  a  prosecu- 
tion for  rape  committed  upon  a  girl  under  the  age  of  consent, 
the  indictment  making  no  charge  of  the  use  of  force  and 
violence,  the  issue  of  assault  and  battery  was  not  included  and 
failure  to  submit  the  same  was  not  erroneous.  State  v.  But- 
ler, 163. 

Seduction:  Evidence:  Instruction.  Where  an  accused,  by  false 
promi«ie,    protestations    of    love,    deception    or   other   artiticc. 
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persuades  a  chaste  woman  to  yield  her  virtue,  when  but  for 
some  or  all  of  these  she  would  not  have  done  so,  he  is  guilty 
of  the  crime  of  seduction;  and  an  instruction  to  that  effect 
was  proper,  even  though  there  was  evidence  that  a  condi- 
tional promise  of  marriage  was  what  finally  induced  her  to 
yield.    State  v.  Price,  412. 

Same:  Evidence.  The  question  of  whether  the  prosecutrix  in 
this  case  yielded  in  consequence  of  defendant's  false  promise, 
protestations  of  love,  deception  or  other  artifice,  is  held  under 

the  evidence  to  have  been  for  the  jury.    Idem. 

f 

Same:  Evidence.  Where  the  question  of  sexual  intercourse  is 
reduced  to  a  mere  matter  of  barter  and  sale,  as  a  promise  of 
future  marriage  in  exchange  for  present  sexual  favors,  it  will 
not  amount  to  seduction;  but  where  a  young  girl  yielded  her 
virtue  to  one  professing  love  and  affection,  had  previously  made 
her  a  promise  of  marriage  and  insisted  that  under  the  circum- 
stances there  was  nothing  wrong  in  the  indulgence,  the  fact 
that  she  required  him  to  renew  his  promise  that  he  would 
marry  her  if  anything  happened  was  not  sufficient  to  preclude 
his  conviction  for  seduction.    Idem. 

Self-defense:  Evidence.  One  may  rightfully  expel  a  person 
from  his  premises  and  forbid  him  to  re-enter;  but  having  ex- 
pelled him  he  should  cease  the  use  of  force  and  permit  the 
intruder  to  depart,  unless  instead  of  departing  the  intruder  is 
still  seeking  an  opportunity  to  do  bodily  injury,  and  then 
there  is  no  obligation  to  retire  at  the  risk  of  a  vicious  assault. 
Under  the  evidence  in  the  instant  case  the  question  of  whether 
th^  defendant  was  in  such  real  or  apparent  peril  as  to  justify 
an  extreme  measure  of  self-defense  was  for  the  jury.  State 
v.  Baker^  126. 

EVIDENCE  IN  CRIMINAL  CASES. 

Admission:  Discretion.  The  discretion  of  the  trial  court  in 
admitting  evidence  on  rebuttal  which  was  properly  a  part  of 
the  state's  main  case  will  rarely  be  interfered  with  on  appeal. 
State  V.  Sorenson,  534. 

Evidence  of  accomplice:  Corroboration.  The  uncorroborated 
testimony  of  a  confessed  accomplice  is  not  sufficient  to  con- 
vict one  of  a  crime;  and  the  corroborating  evidence  must  coa- 
nect  defendant  with  the  offense,  and  be  independent  of  the 
mere  showing  of  its  commission  or  the  circumstances  thereof. 
It  is  not  necessary,  however,  that  the  accomplice  be  corrobo- 
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rated  in  every  material  fact;  it  is  sufficient  if  some  of  the 
material  facts  are  so  corroborated  that  the  jury  is  satisfied 
with  their  truth,  and  are  thus  induced  to  believe  that  his  entire 
testimony  is  true,  though  not  otherwise  corroborated.  The 
accomplice  in  this  case  is  corroborated  by  sufficient  evidence 
to  connect  defendant  with  the  offense  and  to  sustain  convic- 
tion.   State  V.  O'Callaghan,  545. 

Admission  of  evidence:  Prejudice.  On  a  prosecution  for  break- 
ing and  entering,  in  which  defendant  testified  that  he  had  no 
talk  with  an  accomplice  about  meeting  any  person  prior  to 
the  burglary,  and  that  he  did  not  agree  to  meet  any  one  after- 
wards, and  that  the  accomplice  had  not  told  him  that  he 
agreed  to  meet  any  one  at  a  specified  place,  defendant  was 
not  prejudiced  by  refusal  to  permit  him  to  state  whether  he 
had  arranged  to  meet  the  other  parties  to  the  crime  at  any 
particular  place,  or  if  he  had  so  agreed  to  state  the  place. 
Idem. 

Same.  Where  a  confessed  accomplice  testified  that  he  had  not 
been  promised  immunity  because  of  his  attitude  in  the  matter, 
but  that  hf  hoped  to  get  off  easier,  refusal  to  permit  his 
cross-examination  as  to  whether  he  had  ever  been  tried  on 
the  charge  against  him,  or  had  pleaded  guilty  or  not  guilty, 
was  not  prejudicial  to  defendant.    Idem. 

Same.  Refusal  to  permit  the  cross-examination  of  an  accom- 
plice as  to  the  business  of  his  wife  before  he  married  her, 
and  concerning  their  prior  relations,  was  proper.    Idem. 

Same.  Where  the  defendant  was  permitted  to  deny  any  infer- 
ence to  be  drawn  from  the  evidence  of  the  state  that  he  un- 
locked the  windows  of  the  buildings  burglarized  prior  to  the 
burglary,  he  was  not  prejudiced  by  a  refusal  to  permit  him 
to  state  whether  he  was  in  the  basement  of  the  building  where 
the  window  was  opened  and  who  was  with  him.    Idem. 

Evidence  of  good  character:  Instruction.  Where  the  state  re- 
lied almost  wholly  upon  circumstantial  evidence,  an  instruc- 
tion that  the  previous  good  character  of  defendant  could  be 
considered  for  the  purpose  of  rebutting  the  presumption  of 
guilt  arising  from  such  testimony,  and  that  it  should  be 
considered  in  its  bearing  upon  the  whole  case,  regardless  of 
the  conclusive  or  inconclusive  character  of  the  testimony,  and 
given  such  weight  as  the  jury  thought  it  entitled  to,  was 
proper,  and  not  subject  to  the  objection  that  it  told  the  jury 
it  could  only  be  considered  where  circumstantial  evidence  was 
relied  upon.    Idem. 
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Impeachment  of  witnesses.  Where  the  defendant  in  a  criminal 
action  calls  one  of  the  witnesses  examined  by  the  state  and 
makes  him  his  own  witness,  he  becomes  subject  to  impeach- 
ment on  rebuttal  the  same  as  any  other  witness  for  the  de- 
fendant.   State  V.  Warner,  iii. 

Res  gestae.  The  statements  of  a  third  person  regarding  the 
circumstances  of  an  affray  made  to  a  physician  when  calling 
him  to  attend  the  injured  person  are  admissible  as  part  of 
the  res  gestae.    Idem, 

Evidence:  Instructions:  Harmless  error.  Where  a  witness  for 
defendant  testified  that  neither  he  nor  'defendant  had  been 
drinking  on  the  day  of  the  accident  and  were  not  intoxicated 
at  the  time,  evidence  of  the  condition  of  the  witness  when 
calling  a  physician  shortly  afterward  and  of  statements  regard- 
ing their  drinking,  when  limited  to  the  question  of  intoxication 
of  the  witness,  was  not  prejudicial.  And  where  the  court 
charged  that  the  evidence  could  only  be  considered  on  the 
question  of  whether  the  witness  was  intoxicated  at*  the  time 
of  the  accident,  refusal  to  charge  that  it  could  not  be  con- 
sidered as  proving  that  defendant  was  shooting  at  decedent's 
hat  when  he  was  injured  was  not  erroneous;  especially  as  it 
will  be  assumed  that  the  jury  followed  the  instruction.   Idem, 

Photographs.  Photographs  of  the  surroundings  of  the  place 
where  a  crime  was  committed  are  admissible  in  evidence, 
when  the  surroundings  are  material;  and  although  the  photog- 
rapher was  permitted  to  speak  of  a  certain  point  in  connec- 
tion with  the  photograph  as  the  place  where  the  crime  was 
committed,  it  was  not  prejudicial  to  the  defendant,  where  it 
was  conceded  that  he  had  no  personal  knowledge  of  the  fact 
and  it  was  clear  from  his  testimony  that  he  referred  simply 
to  the  place  as  pointed  out  to  him.    State  v.  Baker,  126. 

Evidence  of  reputation:  Competency  of  witness.  Witnesses  ac- 
quainted with  the  reputation  of  a  defendant  for  truth  and 
veracity  in  his  own  neighborhood  may  testify  to  the  same, 
although  they  may  reside  elsewhere;  the  fact  that  they  reside 
elsewhere  going  simply  to  the  weight  to  be  given  their  evi- 
dence.   Idem, 

Expert  evidence:  Conclusion.  Where  it  was  shown  without  dis- 
pute that  defendant  struck  deceased  with  a  stick,  thus  crush- 
ing his  skull  and  producing  death,  a  physician  called  to  the 
relief  of  deceased  immediately  after  the  injury  could  properly 
state  that  the  blow  was  a  severe  one,  and  his  statement  was  not 
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an  invasion  of  the  province  of  the  jury  or  prejudicial  to  the 
'  defendant.    Idem, 

Same.  As  indicated  by  the  appearance  of  a  wound  upon  the 
head,  a  physician  may  state  the  nature  of  the  instrument  with 
which  it  was  inflicted;  and  if  more  than  one  wound  he  may 
state  that  the  other  was  the  probable  result  of  a  second  blow, 
even  though  there  was  no  other  evidence  that  more  than  one 
blow  was  struck.    Idem, 

Immaterial  evidence.  The  admission  of  immaterial  evidence 
not  reasonably  calculated  to  mislead  the  jury  or  affect  its 
verdict  is  not  ground  for  reversal.    Idem, 

Production  of  witnesses  on  notice:  Sufficiency  of  notice.  De- 
fects in  a  notice  of  the  calling  of  a  witness  not  before  the 
grand  jury  are  not  fatal  unless  prejudicial  to  the  defendant. 
In  this  instance  the  name  of  the  witness  was  not  correctly 
written  in  the  notice,  nor  was  the  occupation  given  other  than 
as  wife,  but  the  notice  gave  her  residence  and  what  she  would 
testify  to,  so  that  the  defendant  could  not  have  been  misled 
as  to  her  identity,  and  it  was  therefore  sufficient  State  v. 
Butler,  163. 

INSTRUCTIONS  IN  CRIMINAL  CASES.      . 

Assault:  Duty  to  retreat.  Where  the  court's  instructions  as  a 
whole  relating  to  the  duty  of  a  person  assaulted  to  retreat 
are  a  correct  statement  of  the  law,  and  clearly  embody  the 
rule  of  a  requested  instruction,  a  refusal  of  the  request  is  not 
erroneous.    State  v.  Baker,  126. 

Self-defense.  The  right  of  self-defense  involves  the  right  tc 
kill  under  certain  circumstances;  and  where  the  defense  was 
based  upon  the  right  to  take  the  life  of  the  alleged  assailant 
use  by  the  court  of  the  term  "right  to  kill"  in  its  instructions 
relative  to  the  law  of  self-defense,  was  not  prejudicial  because 
placing  the  defendant  in  the  unfavorable  attitude  of  contend- 
ing for  the  right  to  take  life,  rather  than  the  mere  right  to 
defend  himself  by  the  use  of  adequate  force.    Idem. 

Malice.  Malice  essential  to  the  crime  of  murder  is  such  anger 
.  and  ill  will  as  indicates  a  wicked  and  corrupt  intents  a  condi- 
tion of  heart  and  mind  having  no  regard  for  social  or  moral 
obligations;  mere  anger  or  ill  will  accompanied  by  any  thought 
of  doing  bodily  harm  to  him  who  is  the  object  of  dislike  is 
not  sufficient  The  court's  instructions  in  the  instant  case, 
when  considered  as  a  whole,  are  not  subject  to  the  objection 
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that   they  permitted  a  -findrng   of   murder   if   defendant  was 
merely  angry  when  he  struck  the  fatal  blow.    Idem. 

Assault.  Where  the  court  in  its  instructions  sufficiently  in- 
cluded the  elements  of  an  assault,  and  charged  the  jury  that 
if  defendant  was  attacked  by  deceased  he  could  lawfully  de- 
fend himself  by  force  reasonably  proportionate  to  his  peril,  even 
to  the  taking  of  life  if  reasonably  apprehensive  that  his  own 
lif^  was  in  danger,  a  more  technical  definition  of  assault  in 
such  cases  was  not  required,  in  the  absence  of  a  request 
therefor.    Idem. 

Cautionary  instructions.  The  propriety  of  a  cautionary  instruc- 
tion concerning  the  duty  of  the  jury  rests  largely  irt  the  dis- 
cretion of  the  court,  and  where  nothing  appears  to  suggest 
its  inappropriateness  error  can  not  be  predicated  upon  the 
giving  of  such  an  instruction.  Thus  an  instruction  in  a  prose- 
cution for  murder  warning  the  jury  against  an  arbitrary 
exercise  of  its  power  to  convict  of  a  lesser  offense,  or  to  acquit, 
was  not  inappropriate  in  the  instant  case.    State  v.  Wilson,  698. 

Flight  as  indicative  of  guilt.  Where  the  court  told  the  jury  that 
if  they  found  the  crime  was  committed  as  charged,  and  that 
if  the  defendant  knew  or  had  reason  to  know  that  the  per- 
sons from  whom  he  ran,  if  he  did  run,  were  officers,  and  that 
if  he  ran  away  from  them  or  attempted  to  escape  arrest,  then 
they  could  consider  such  flight  as  a  circumstance  prima  facie 
indicative  of  guilt,  to  be  considered  with  all  the  evidence  in 
determining  the  guilt  or  innocence  of  defendant,  was  not 
erroneous  as  charging  that  flight  is  prima  facie  indicative  of 
guilt.    State  v.  O'Callaghan,  545. 

Self-defense.  An  instruction  that  the  danger  justifying  a  kill- 
ing in  self-defense  need  not  be  real,  but  such  as  to  lead  a 
reasonably  prudent  man  to  believe  in  its  reality,  and  in  esti- 
mating the  imminence  of  the  danger  and  means  of  avoiding 
it,  or  of  the  force  necessary  to  repeh  it,  the  excitement  and 
confusion  of  the  surrounding  circumstances  must  be  consid- 
ered, and  the  person  threatened  is  not  held  to  the  same  delib- 
erate judgment  as  a  person  unaffected  by  danger,  but  should 
be  judged  only  as  a  reasonably  prudent  man  under  the  peculiar 
circumstances,  was  as  favorable  to  defendant  as  the  instruction 
requested  and  refused  by  the  court  in  the  instant  case,  except 
as  to  the  erroneous  statement  to  be  inferred  from  the  re- 
quested instruction  that  the  right  of  self-defense  exists  be- 
tween men  engaged  in  mere  quarreling  or  controversy.  State 
V.  Baker,  126. 
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Same.  Although  a  paragraph  of  the  court's  instructiens  on  the. 
subject  of  self-defense,  if  standing  alone,  would  erroneottsly 
permit  the  jury  to  go  back  to  the  beginning  of  the  quarrel  and 
consider  who  was  right  on  the  question  over  which  the  con- 
troversy originally  arose,  still  if  construed  in  connection  with 
other  parts  of  the  charge  immediately  associated  therewith  it 
was  clear  that  such  was  not  the  intent  or  meaning  of  the  in- 
struction as  a  whole  it  will  not  be  held  erroneous.    Idem. 

Reasonable  doubt.  Where  there  is  a  reasonable  doubt  of  de- 
fendant's guilt  of  the  crime  as  charged  he  can  only  be  con- 
victed of  the  lower  degree.  The  court's  instructions  in  this 
case  wiien  construed  as  a  whole  gave  the  defendant  the  bene- 
£t  of  the  statute  in  this  respect.    State  v.  Butler,  165. 

DAMAGES.    See  Contracts  —  Fences  —  Physicians  —  Mxtniqpal 
CoRPoaATiQNS  —  Slander  and  Libel. 

Inatructioii:  Presumption.  Where  there  was  no  evidence  that 
decedent's  harness  was  injured  in  a  collision  of  his  horse  with 
an  automobile,  and  no  evidence  of  its  value,  it  will  be  pre- 
sumed that  the  jury  followed  the  instruction  of  the  court, 
directing  them  to  allow  damage  to  the  harness  only  in  the 
event  damage  was  proven;  and  it  will  also  be  presumed  that 
no  damage  was  allowed  on  that  account,  but  if  any  damage 
was  allowed  on  that  account  it  must  have  been  small,  and  no 
reversal  should  be  ordered.    Scott  v.  O'Leary,  222. 

Market  value:  Evidence..  Where  it  is  shown  that  there  was  a 
re;^lar  and  well  established  market  for  secondhand  goods, 
the  measure  of  damages  for  the  wrongful  taking  of  the  same 
was  the  retail  value  of  the  goods  in  the  market  and  not  their 
actual  value;  for  as  a  general  rule  actual  value  can  not  be 
shown,  until  it  is  made  to  appear  that  there  was  no  market 
value.     Worrell  v.  Des  Moines  Retail  Grocers'  Ass'n,  385. 

Personal  injury;  Judgments:  Erroneous  allowance  of  interest. 

Interest  should  not  be  computed  from  the  date  of  an  injury 
on  an  award  of  damages  for  pain  and  suffering,  and  an  instruc- 
tion authorizing  the  same  was  erroneous.  In  the  instant  case 
judgment  was  entered  on  the  verdict  including  such  interest, 
but  on  a  motion  for  new  trial  on  that  ground  the  court  elimi- 
nated the  erroneous  allowance,  which  was  ascertainable,  and 
entered  final  judgment  for  the  balance  as  of  the  date  of  the 
original  judgment.  Held,  that  this  was  the  equivalent  of  grant- 
ing a  new  trial  on  condition  that  plaintiff  should  not  accept 
judgment  for  the  reduced  amount,  and  was  a  substitute  for 
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the  judgment  first  entered  and  was  proper.     Staley  v.  For- 
rest, i88. 

DEEDS.    See  Conveyances. 

DIVORCE.    See  Marriage  and  Divorce. 

DRAINAGE. 

Appeal:  Petition:  Sufficiency.  A  party  appealing  from  an  assess^ 
ment  for  drainage  purposes  made  by  a  board  of  supervisors, 
who  sets  out  in  his  petition  the  several  assessments  reported 
to  the  board  and  the  amount  thereof,  the  objections  made 
thereto  and  the  confirmation  of  the  assessments,  and  follows 
the  same  by  specific  objections  and  the  grounds  upon  which 
he  demands  a  reduction,  sufficiently  complies  with  the  statute 
requiring  that  he  shall  file  his  petition  at  the  next  succeeding 
term  of  court,  setting  forth  the  order  or  decision  appealed 
from  and  his  claim  and  objections  relating  thereto.  Rystad  v. 
Drainage  Dist.  No.  12,  85. 

Same:  Assessments:  Presumption.  On  appeal  from  a  drainage 
assessment  made  by  the  commissioners  it  will  be  presumed 
that  they  have  considered  all  the  evidence  bearing  on  the  ques- 
tion of  benefits,  in  the  absence  of  a  contrary  showing;  but  if 
it  appears  that  they  have  refused  to  consider  evidence  having 
a  legitimate  bearing  on  the  question  of  assessments,  and  the 
trial  court  has  rectified  the  error  by  a  proper  modification  of 
the  assessments,  its  finding  will  not  be  disturbed.  In  this 
instance  the  assessments  as  reduced  by  the  trial  court  are 
upheld.    Idem. 

Assessments:  Waiver  of  objection:  Penalty:  Statute.  A  statute 
authorizing  the  assessment  of  private  property  for  a  public 
improvement  will  be  construed  most  favorably  to  the  prop- 
erty ownef",  and  his  burden  will  not  be  increased  by  implica- 
tions not  clearly  necessary.  Under  this  rule  the  statute  pro- 
viding that  the  owners  of  land  assessed  for  drainage  purposes 
may  waive  in  writing  any  objection  to  the  validity  of  the 
assessment  and  thus  obtain  the  right  to  pay  the  assessment 
in  installments  with  six  percent  interest  per  annum,  is  held 
to  provide  a  special  contract  governing  the  rate  of  interest 
after  maturity  of  an  installment  as  well  as  before,  and  such 
waiving  owners  are  not  liable  for  the  penalty  which  the  stat- 
ute provides  shall  attach  to  the  delinquent  assessments  of 
those  who  do  not  thus  waive  objection.  Fitchpatrick  v.  Fow- 
ler, County  Treas.,  215. 
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Assessments  of  benefits:  Review  on  appeaL  The  fact  that 
many  considerations  enter  into  the  assessment  of  benefits 
in  drainage  cases  by  a  board  of  supervisors  will  not  relieve  the 
courte,  on  appeal,  of  the  responsibility  of  trying*  such  questions 
anew,  when  properly  presented,  although  the  action  of  the 
supervisors  will  not  be  lightly  interfered  with.  Pollock  v. 
Board  of  Supervisors  of  Story  County,  232. 

Comparison  of  benefits.  On  appeal  from  an  assessment  of 
benefits  to  a  particular  tract  it  is  not  necessary  that  a  com- 
parison of  the  assessment  with  that  of  all  the  other  tracts  in 
the  district  be  made,  to  entitle  the  question  to  consideration. 
Just  how  wide  a  range  the  comparison  should  take  is  a  matter 
of  judgment  in  each  case,  to  be  exercised  by  the  complaining 
party  at  his  peril.    Idem. 

Assessments:  How  determined.  The  cost  of  constructing  a 
drain  across  a  particular  tract  within  a  drainage  district  is  not 
the  basis  for  making  the  assessment  to  that  tract;  and  even 
though  the  assessment  as  made  by  the  supervisors  is  less  than 
the  average  cost  per  acre  of  construction  the  drain  across 
that  tract,  it  may  not  be  equitable  as  compared  with  the  assess- 
ment of  other  tracts.  A  reduction  of  the  assessment  in  the 
instant  case  by  the  lower  court  is  held  proper.    Idem. 

Equality  of  assessment:  Apportionment  of  cost.  The  drainage 
law  requires  that  there  shall  be  equality  in  the  assessment  of 
lands  so  far  as  possible  and  that  those  receiving  the  greater 
benefit  shall  bear  the  greater  burden;  but  the  manner  of 
equitably  apportioning  the  cost,  expenses  and  damages  is  left 
to  the  commissioners,  and  they  may  charge  certain  lands 
specially  benefited  by  some  feature  of  the  work  with  a  certain 
part  of  the  cost,  in  addition  to  their  proportion  of  the  general 
expense.  Fardal  Drainage  Dist.  v.  Board  of  Supervisors  ol 
Hamilton  County,  590. 

Change  in  plan  of  construction.  Slight  but  unimportant  changes 
in  the  original  plan  of  drainage,  the  cost  of  which  is  wholly 
paid  by  those  landowners  benefited,  is  not  ground  for  objec- 
tion by  an  owner  not  aflFected  thereby.    Idem. 

Natural  water  course.  A  water  course  is  a  natural  stream  of 
water  usually  flowing  in  a  definite  channel  and  discharging 
itself  into  some  other  stream  or  body  of  water.  Its  origin 
need  not  be  exclusively  the  work  of  nature,  but  may  be  aided 
by  the  hand  of  man;  and  if,  after  becoming  a  flowing  stream, 
it  has  remained  in  that  condition  for  the  prescriptive  period  it 
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becomes  a  water  course  as  to  the  lands  through  which  it  flows 
and  the  rights  of  the  owners  thereof,  and  the  right  to  divert 
or  control  it  to  the  prejudice  of  riparian  owners  becomes  fixed 
and  settled.  In  the  instant  case  previous  owners  made  slight 
excavations  to  facilitate  the  flow  over  their  lands  in  the  natural 
course,  and  the  water  gradually  cut  a  deep,  wide  channel  along 
that  course  in  which  it  flowed  for  many  years,  and  thus  it 
became  a  natural  water  course.    Falcon  v.  Boyer,  745. 

Riparian  rights:  Diversion  of  water  course:  Damages:  Injunc- 
tion. The  owner  of  land  through  which  there  is  a  natural 
water  course  may  divert  the  course  of  the  stream  on  his  own 
land,  provided  he  returns  the  water  back  to  its  natural  channel 
before  it  reaches  the  land  of  the  lower  riparian  owner.  Both 
the  lower  and  upper  owners  are  entitled  to  have  this  done, 
and  where  the  water  has  been  diverted  from  its  natural  chan- 
nel and  thrown  upon  the  land  of  another  he  not  only  has  a 
right  of  action  for  damages,  but  he  may  restrain  the  party 
from  thus  diverting  the  water  to  his  prejudice.    Idem. 

Damages.  Where  one  is  permanently  enjoined  from  diverting 
the  water  of  a  stream  from  its  natural  course  by  means  of  a 

.  ditch,  on  the  theory  that  it  is  a  continuing  injury  to  plaintiff, 
he  should  not  at  the  same  time  be  charged  with  damages  on 
the  theory  that  the  injury  was  permanent,  and  thus  be  com- 
pelled to  pay  apprehended  injury  from  a  continuance  of  the 
ditch.    Idem. 

Surface  water:  Nuisance:  Damages:  Evidence.  A  landowner 
may  collect  the  surface  water  upon  his  land  in  a  channel  and 
discharge  it  into  a  natural  swale  or  depression,  and  unless  he 
substantially  increases  the  volume,  or  discharges  it  in  a  neg- 
ligent manner  so  as  to  injure  his  neighbor,  he  is  not  guilty  of 
creating  a  nuisance,  nor  is  he  liable  in  damages;  and  he  may 
thus  drain  the  sloughs  and  wet  places,  but  is  not  at  liberty  to 
discharge  the  water  from  large  lakes  or  ponds  on  his  land 
onto  the  land  of  others.  The  evidence  in  this  case  is  held 
insufficient  to  show  that  defendant  exceeded  his  lawful  rights. 
Jontz  V.  Northup,  6. 

EASEMENTS.    See  Real  Property. 

EQUITY. 

Cancellation  of  instruments:  Equitable  jurisdiction.  The  cancel- 
lation of  an  instrument  can  only  be  obtained  in  an  equitable 
action.    So  that  where  plaintiff  pleaded  a  contract,  its  breach, 
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and  demanded  liquidated  damages,  and  defendant  admitted  its 
execution  but  denied  its  effectiveness  because  of  certain  condi> 
tions,  and  in  a  cross-petition  pleaded  fraud  and  asked  a  cancel- 
lation of  the  contract,  the  court  properly  transferred  the  cause 
to  the  equity  side  of  the  docket.     Wesebian  v.  Graham,  430. 

Specific  performaiice.  Specific  performance  of  a  contract  is 
a  matter  of  equity  rather  than  strict  right.  Healy  v.  Hohn, 
375. 

Specific  perfomumce:  Conditioii  precedent.  Where  a  contract 
to  convey  real  estate  was  signed  in  triplicate  by  the  husband 
alone,  with  the  understanding  that  the  wife  was  to  sign  one 
copy  and  when  this  was  done  the  papers  were  to  be  exchanged, 
her  signature  was  a  condition  precedent  to  the  consummation 
of  the  contract,  without  which  specific  performance  will  not 
be  decreed.    Idem, 

Specific  performance.  Where  the  contract  to  convey  land,  all 
subject  to  a  mortgage- and  including  the  homestead,  was  not 
signed  by  the  wife  and  upon  request  she  refused  to  sign  the 
same,  and  subsequently  the  land  was  sold  to  others  who  pur- 
chased in  good  faith,  specific  performance  of  the  contract  was 
properly  refused  on  the  ground  that  it  might  be  detrimental 
to  the  interests  of  the  wife  and  lead  her  into  litigation.    Idem. 

Appeal:  Review.  On  an  issue  of  specific  performance  which  is 
close  in  its  facts  some  weight  will  be  given  the  finding  of  the 
trial  court,  although  the  action  is  triable  anew  on  appeal. 
Idem. 

ELECTION  BY  WIDOW.    See  Wills. 

ESTATES  OF  DECEDENTS.    See  Wills. 

Administrator's  sale:  Good  faith  purchaser.  The  purchaser  at 
an  administrator's  sale  for  the  payment  of  debts  takes  only 
such  title  as  the  deceased  had;  he  is  not  entitled  to  protection 
as  a  purchaser  in  good  faith.    Stephens  v.  Boyd,  570. 

Conveyances:  Title.  Where  testator's  daughter  to  whom  he 
had  both  conveyed  and  devised  property,  the  title  not  to.  vest 
until  the  death  of  testator,  conveyed  the  same  prior  to  his 
death  and  her  grantee  immediately  recorded  his  deed,  the 
title  passed  to  her  grantee  by  virtue  of  her  deed  immediately 
upon  the  death  of  the  testator.    Idem. 

ESTOPPEL.    See    Contracts  —  Highways  —  Mxjnicipal    Corpora- 
tions —  Public  Lands  —  Real  Property. 
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EVIDENCE.  In  Criminal  Cases  see  Criminal  Law  —  Sec  Con- 
tracts —  Conveyances  —  Insanity  —  Parent  and  Child  —  Si*an- 
UER  AND  Libel. 

Admission  of  evidence:  Harmless  error.  In  this  action  for  in- 
juries to  decedent  by  collision  of  his  horse  and  carriage  with 
an  automobile,  evidence  of  the  admissions  of  decedent  with 
reference  to  his  conduct  with  another  horse  and  carriage, 
more  than  a  year  previous,  was  not  reversible  error,  even  if 
erroneously  admitted.     Scott  v.  O'Leary,  222. 

Adoption  of  ordinances.  The  testimony  of  the  town  clerk  that 
a  record  book  of  the  council  offered  in  evidence  showed  the 
proceedings  relative  to  the  passage  of  a  speed  ordinance  was 
competent  for  the  purpose  of  identification.  It  was  also 
competent  for  him  to  state  that  the  ordinance  was  signed  by 
the  mayor  and  published  according  to  law.  Powers  v.  Rail- 
way, 347. 

Sufficiency  of  objection.  The  general  objection  that  testimony 
is  incompetent,  irrelevant  and  immaterial  Is  not  sufficiently 
specific  to  present  the  objection  on  appeal  that  the  evidence 
was  inadmissible  as  hearsay.     State  v.  Wilson,  698. 

Communications  with  a  decedent:  Waiver.  A  witness  interested 
in  the  result  of  the  suit  is  not  competent  to  testify  to  transac- 
tions or  communications  with  a  deceased  party;  but  if  the 
other  party  calls  him  as  a  witness  he  waives  the  objection  to 
his  competency  as  to  those  matters  inquired  about.  Nothem, 
Exr*x  V.  Londergan,  146. 

Expert  evidence:  Weight:  Determination.    It  il  the  province  of 
the  jury  to  determine  the  relative  value  of  the  opinions  of  all 
«  witnesses,  including  experts.     Lang  v.  Lang,  500. 

Examination  of  witness:  Discretion:  Prejudice.  Refusal  to  per- 
mit a  witness  to  state  on  direct  examination  how  he  arrived 
at  his  conclusion  regarding  a  certain  distance  to  which  he 
had  testified  was  not  an  abuse  of  discretion,  nor  was  it  pre- 
judicial, where  it  developed  on  his  cross-examination  that  he 
had  seen  the  measurements  made.  Hoffman  v.  Railway  Co., 
655. 

Cross-examination.  The  cross-examination  of  expert  witnesses 
is  largely  a  matter  of  discretion;  aAd  where  it  was  not  appar- 
ent what  bearing  the  rejected  evidence  would  have  upon  the 
issues,  or  that  it  would  tend  in  any  way  to  modify  the  testi-* 
mony  already  given  by  the  witness,  its  rejection  was  not  re- 
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versible  error.  In  the  instant  case  the  evidence  sought  was 
the  subject  of  direct  testimony  and  not  to  be  elicited  on 
cross-examination,  where  it  had  not  been  referred  to  on  direct 
examination.    Idem. 

Husband  and  wife:  Competency  as  witnesses  against  each  other. 

The  forging  of  a  wife's  signature  by  her  husband  to  an  obliga^ 
tion  for  the  payment  of  money  is  not  a  crime  against  the 
wife,  which  will  permit  her  to  testify  against  her  husband  on 
his  prosecution,  either  under  the  common  law  or  the  statute, 
but  the  crime  is  against  the  person  induced  to  accept  the 
fraudulent  instrument;  and  the  wife  is  not  subject  to  punish' 
ment  for  contempt  for  refusal  to  so  testify.  Molyneux  v.  Wil- 
cockson,  Judge,  3^ 

Hypothetical  inquiries:  Instructions.  Although  the  court  failed 
to  instruct  that  the  value  of  expert  evidence  based  wholly 
upon  hypothetical  inquiries  depends  upon  the  proof  of  the 
facts  assumed,  still  in  this  instance  the  instruction  was  correct 
so  far  as  it  went,  and  in  the  absence  of  request  for  something 
more  specific  was  sufficient.     Haradon  ^.  Sloan,  608. 

Res  Gestae.  Where  it  was  developed  on  the  cross-examination 
of  a  witness  for  the  state  that  he  had  made  certain  statements 
to  the  coroner  immediately  before  the  killing  of  deceased, 
further  statements  of  the  witness  made  in  continuation  of  the 
same  conversation  were  admissible  as  res  gestae.  State  v. 
Wilson,  698. 

Impeachment  evidence.  Where  defendant  testified  that  he  went 
to  the  home  of  deceased  for  the  purpose  of  obtaining  money 
to  visit  a  la*dy  friend,  it  was  competent  for  the  purpose  of 
impeachment  to  show  that  a  short  time  previously  he  had 
made  statements  to  a  third  person  indicating  that  the  woman 
in  question  was  not  of  good  character;  the  evidence  not  being 
offered  as  an  attack  upon  the  character  of  one  of  defendant's 
witnesses.    Idem. 

Same.  A  witness  can  not  ordinarily  be  contradicted  as  to  collat- 
eral and  immaterial  matters  brought  out  on  cross-examination, 
but  the  court  in  its  discretion  may  permit  the  contradiction  of 
the  statements  of  one  accused  of  murder,  in  which  he  gave  his 
reasons  for  visiting  the  home  of  deceased  where  he  was 
killed.    Idem. 

Transactions  with  a  decedent.  The  testimony  of  the  mother 
of  deceased  that  she  had  given  him  his  time,  that  he  worked 
for  himself,  collected  his  own  wages,  owned  property  and  con- 
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ducted  his  own  business,  was  neither  objectionable  as  incom- 
petent,  nor  as  relating  to  a  personal  transaction.  Scott  v. 
O'Leary,  222. 

Matters  of  fact  and  not  opinion.  A  witness  who  was  at  the 
scene  of  the  collision  of  an  automobile  with  a  horse  and  as- 
sisted in  extricating  the  horse,  was  competent  to  state  that 
the  machine  was  in  gear  and  that  the  brakes  were  not  set,  over 
the  objection  that  the  inquiry  called  for  an  opinion  and  not  a 
fact.    Idem, 

Nonexpert  evidence:  Matters  of  observation.  A  nonexpert  wit- 
ness is  competent  to  testify  to  the  appearance  and  actions  of 
one  who  has  suffered  a  personal  injury,  when  confined  to  his 
own  observations.     Idem. 

Witnesses:  Competency.  Deafness  will  not  disqualify  a  witness 
otherwise  competent.     State  v.  Butler,  163. 

Prejudice.  The  sustaining  of  an  objection  to  a  question  which 
had    been    previously    fully    answered    was    not    prejudicial. 

Andreas  v.  Hinson,  43. 

• 

Stricken  when  not  responsive.  A  party  is  entitled  to  have  an 
answer  not  responsive  to  his  inquiry  stricken  out  for  that 
reason.    Idem. 

Speed  of  train:  Competency  of  witness.  Witnesses  of  average 
intelligence,  having  knowledge  of  time  and  distance,  and  who 
saw  a  passing  train  at  the  time  of  an  accident,  are  competent 
to  testify  to  its  rate  of  speed.  Powers  v.  Iowa  Central  Ry. 
Co.,  347. 

EXEMPTIONS. 

Burial  lot;  Extent  of  exemption.  Under  the  statutes  there  is 
exempt  to  the  head  of  a  family  his  interest  in  a  public  or  pri- 
vate burying  ground,  and  upon  his  death  the  same  continues 
exempt  to  the  family  from  liability  for  his  debts.  Swisher  v. 
Swisher,  55. 

Homestead:  Extent  of  exemption.  The  homestead  of  every 
family,  whether  owned  by  the  husband  or  wife,  is  exempt  from 
execution  and  sale,  except  where  there  is  an  express  statutory 
provision  otherwise;  and  this  exemption  is  for  the  benefit  of 
every  member  of  the  family.     Idem. 

Same:  Devise  of  homestead.  The  acceptance  of  a  devise  of  the 
homestead  by  the  surviving  spouse  will  not  destroy  its  exempt 
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duracter  tn  the  haads  of  stich  dcrucc;  and  h  is  not  sabject 
to  the  general  debts  of  the  testator,  but  onljr  such  as  arc 
specially  prorided  for  by  statute.  The  only  instance  in  which 
general  creditors  may  resort  to  the  homestead  of  a  deceased 
person  is  when  he  left  no  spouse  and  no  issue.    Idemu 

FENCES. 

Dmaoo  fences:  Pivol  agiccuieat:  Statute  of  frnids:  Damages. 
The  oral  agreement  of  adjoining  landowners  to  erect  and 
maintain  a  division  fence,  which  was  carried  out  by  its  erec- 
tion, although  not  a  lawful  fence  or  one  sufficient  to  turn 
stock  at  all  times,  is  provable  and  binding  upon  the  parties  and 
their  tenants  acquiescing  therein;  as  an  agreement  of  that 
character  does  not  contemplate  any  interest  in  the  land.  And 
where  the  cattle  of  one  escaped  through  the  other's  portion  of 
the  fence,  because  of  his  negligence  in  failing  to  keep  the 
same  in  repair,  and  were  damaged  thereby,  the  other  is  liable 
for  the  injury.    Nelson  v.  Wilson,  &x. 

FRAUD.    See  Contbacts  —  Cokfokations. 

Praudnlcnt  conveyances:  Eyidence.  In  this  action  to  set  aside 
a  conveyance  from  plaintiff  to  her  son,  the  evidence  is  reviewed 
and  held  insufficient  to  show  that  the  conveyance  was  pro- 
cured through  the  fraud  and  collusion  of  defendants.  Par- 
men  ter  v.  Parmenter,  195. 

Fraudnlent  conveyances:  Evidence.  Although  neither  the  con- 
tract of  sale  nor  the  deed  to  a  tract  of  land  refe^  to  the 
number  of  acres  conveyed,  evidence  of  fraudulent  representa- 
tions as  to  the  quantity  is  admissible;  and  where  there  was 
such  evidence  it  was  permissible  to  show  that  the  sale  was 
in  fact  by  the  acre,  and  that  the  price  per  acre  was  agreed 
upon.    Lenoch  v.  Yoss,  314. 

Sale  of  land  by  the  acre:  Shortage:  Damages.  Where  parties  to 
a  contract  for  the  sale  of  land  agree  upon  a  price  per  acre,  and 
there  is  competent  evidence  of  the  actual  acreage,  the  damage 
for  a  material  shortage  .is  the  price  per  acre  multiplied  by  the 
number  of  acres  it  is  short.    Idem. 

Fraudulent  conveyances:  Confidential  relations.  To  set  aside 
conveyances  from  children  to  their  parent  on  the  ground  of 
fraud,  it  must  appear  that  the  grantors  were  led  by  fraudulent 
practices  into  parting  with  their  title;  as  the  relationship  alone 
is  not  sufficient  to  render  the  conveyances  presumptively 
fraudulent.     Burch  v.  Nicholson,  502. 
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Limitations.  To  set  aside  a  conveyance  on  the  ground  of 
fraud  the  action  must  be  brought  within  five  years  after  dis- 
covery of  the  fraud;  and  the  recording  of  a  conveyance  in 
violation  of  an  alleged  agreement  to  hold  the  property  in 
trust  is  such  notice  to  the  claimed  beneficiaries  as  will  set 
the  statute  in  motion.  And  the  fact  that  the  beneficiaries  may 
have  thought  that,  in  view  of  the  relationship  of  the  parties, 
they  would  ultimately  receive  the  property,  would  not  excuse 
a  failure  to  institute  the  action  within  the  statutory  period. 
Idem, 

Settlement  and  release:  Mental  capacity:  Evidence:  Instruction. 

In  this  action  for  personal  injuries  defended  on  the  ground  of 
settlement,  release  and. full  satisfaction  of  all  claims,  the  evi- 
dence is  reviewed  at  length  and  it  is.  Held,  that  plaintiff  was 
mentally  competent  to  understand  and  realize  the  nature  and 
effect  of  the  settlement  and  release  executed  by  him,  and  in 
the  opinion  of  the  majority  of  the  court  there  was  not  sufficient 
evidence  to  take  the  case  to  the  jury  on  the  question  of 
fraudulent  representations  of  defendant's  agent,  as  to  what 
the  plaintiff's  physician  told  him  regarding  the  probable  dura- 
tion of  his  inability  to  work;  and  that  the  court  erred  in  its 
instructions  authorizing  the  jury  to  disregard  the  release  and 
settlement,  if  it  found  that  plaintiff  did  not  have  sufficient 
mental  capacity  to  understand  the  nature  and  effect  of  the 
same,  as  there  was  no  evidence  in  support  thereof.  Owens  v. 
Norwood  White  Coal  Co.,  389. 

Same.  The  law  favors  the  settlement  of  controversies,  even 
with  injured  and  necessitous  persons,  if  fairly  and  understand- 
ingly  made,  and  especially  where  the  claim  is  of  a  doubtful 
character;  although  it  will  scrutinize  the  same  for  the  pur- 
pose of  detecting  fraud  and  wrong.    Idem. 

Same.  When  an  injured  person  has  fairly  and  knowingly  settled 
the  damages  resulting  from  the  negligence  of  another,  the 
courts  will  not  interfere  simply  because  he  was  mistaken  in 
the  nature  or  extent  of  his  injuries.    Idem. 

FRAUDULENT  CONVEYANCES.    See  Fraud. 

GUARDIANSHIP. 

Appointment  in  vacation.    A  judge  of  the  court  has  authority 

under  the   statute   to  appoint  a   temporary  guardian  for   an 

insane  person,  or  an  habitual  drunkard  incapable  of  managing 

his  affairs;  and  the  judge  making  the  appointment  may  treat 
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character  in  the  hands  of  such  devisee;  and  it  is  not  subject 
to  the  general  debts  of  the  testator,  but  only  such  as  are 
specially  provided  for  by  statute.  The  only  instance  in  which 
general  creditors  may  resort  to  the  homestead  of  a  deceased 
person  is  when  he  left  no  spouse  and  no  issue.    Idem, 

FENCES. 

Division  fencet:  Parol  agreement:  Statute  of  frauds:  Damages. 

The  oral  agreement  of  adjoining  landowners  to  erect  and 
maintain  a  division  fence,  which  was  carried  out  by  its  erec* 
tion,  although  not  a  lawful  fence  or  one  sufficient  to  turn 
stock  at  all  times,  is  provable  and  binding  upon  the  parties  and 
their  tenants  acquiescing  therein;  as  an  agreement  of  that 
character  does  not  contemplate  any  interest  in  the  land.  And 
where  the  cattle  of  one  escaped  through  the  other's  portion  of 
the  fence,  because  of  his  negligence  in  failing  to  keep  the 
same  in  repair,  and  were  damaged  thereby,  the  other  is  liable 
for  the  injury.    Nelson  v.  Wilson,  8oi 

FRAUD.    See  Contracts  —  Corporations. 

Fraudulent  conveyances:  Evidence.  In  this  action  to  set  aside 
a  conveyance  from  plaintiff  to  her  son,  the  evidence  is  reviewed 
and  held  insufficient  to  show  that  the  conveyance  was  pro- 
cured through  the  fraud  and  collusion  of  defendants.  Par- 
menter  v.  Parmenter,  195. 

Fraudulent  conveyances:  Evidence.  Although  neither  the  con- 
tract of  sale  nor  the  deed  to  a  tract  of  land  refe^  to  the 
number  of  acres  conveyed,  evidence  of  fraudulent  representa- 
tions as  to  the  quantity  is  admissible;  and  where  there  was 
such  evidence  it  was  permissible  to  show  that  the  sale  was 
in  fact  by  the  acre,  and  that  the  price  per  acre  was  agreed 
upon.    Lenoch  v.  Yoss,  314. 

Sale  of  land  by  the  acre:  Shortage:  Damages.  Where  parties  to 
a  contract  for  the  sale  of  land  agree  upon  a  price  per  acre,  and 
there  is  competent  evidence  of  the  actual  acreage,  the  damage 
for  a  material  shortage  .is  the  price  per  acre  multiplied  by  the 
number  of  acres  it  is  short.    Idem. 

Fraudulent  conveyances:  Confidential  relations.  To  set  aside 
conveyances  from  children  to  their  parent  on  the  ground  of 
fraud,  it  must  appear  that  the  grantors  were  led  by  fraudulent 
practices  into  parting  with  their  title;  as  the  relationship  alone 
is  not  sufficient  to  render  the  conveyances  presumptively 
fraudulent.     Burch  v.  Nicholson,  502. 
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Limitations.  To  set  aside  a  conveyance  on  the  ground  of 
fraud  the  action  must  be  brought  within  five  years  after  dis- 
covery of  the  fraud;  and  the  recording  of  a  conveyance  in 
violation  of  an  alleged  agreement  to  hold  the  property  in 
trust  is  such  notice  to  the  claimed  beneficiaries  as  will  set 
the  statute  in  motion.  And  the  fact  that  the  beneficiaries  may 
have  thought  that,  in  view  of  the  relationship  of  the  parties, 
they  would  ultimately  receive  the  property,  would  not  excuse 
a  failure  to  institute  the  action  within  the  statutory  period. 
Idem, 

Settlement  and  release:  Mental  capacity:  Evidence:  Instruction. 

In  this  action  for  personal  injuries  defended  on  the  ground  of 
settlement,  release  and. full  satisfaction  of  all  claims,  the  evi- 
dence is  reviewed  at  length  and  it  is,  Held,  that  plaintiff  was 
mentally  competent  to  understand  and  realize  the  nature  and 
effect  of  the  settlement  and  release  executed  by  him,  and  in 
the  opinion  of  the  majority  of  the  court  there  was  not  sufficient 
evidence  to  take  the  case  to  the  jury  on  the  question  of 
fraudulent  representations  of  defendant's  agent,  as  to  what 
the  plaintiff's  physician  told  him  regarding  the  probable  dura- 
tion of  his  inability  to  work;  and  that  the  court  erred  in  its 
instructions  authorizing  the  jury  to  disregard  the  release  and 
settlement,  if  it  found  that  plaintiff  did  not  have  sufficient 
mental  capacity  to  understand  the  nature  and  effect  of  the 
same,  as  there  was  no  evidence  in  support  thereof.  Owens  v. 
Norwood  White  Coal  Co.,  389. 

Same.  The  law  favors  the  settlement  of  controversies,  even 
with  injured  and  necessitous  persons,  if  fairly  and  understand- 
ingly  made,  and  especially  where  the  claim  is  of  a  doubtful 
character;  although  it  will  scrutinize  the  same  for  the  pur- 
pose of  detecting  fraud  and  wrong.    Idem. 

Same.  When  an  injured  person  has  fairly  and  knowingly  settled 
the  damages  resulting  from  the  negligence  of  another,  the 
courts  will  not  interfere  simply  because  he  was  mistaken  in 
the  nature  or  extent  of  his  injuries.    Idem, 

FRAUDULENT  CONVEYANCES.    See  Fraud. 

GUARDIANSHIP. 

Appointment  in  vacation.    A  judge  of  the  court  has  authority 

under  the   statute   to  appoint  a   temporary   guardian   for   an 

insane  person,  or  an  habitual  drunkard  incapable  of  managing 

his  affairs;  and  the  judge  making  the  appointment  may  treat 
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a  subsequent  application  to  annul  the  same,  though  addressed 
to  the  court,  as  an  application  to  him  as  judge  to  be  deter- 
mined in  vacation;  as  the  mere  setting  aside  of  a  temporary 
appointment  is  in  no  manner  a  trial  on  its  merits  for  the 
appointment  of  a  permanent  guardian.     Holly  v.  Holly,  584. 

Vacation  of  temporary  appointment  Section  3222,  providing 
that  at  any  time  not  less  than  six  months  after  the  appoint- 
ment, the  person  under  guardianship  may  apply  to  the  court 
or  judge  for  a  termination  of  the  same,  has  reference  to  a 
permanent  guardianship  and  not  a  temporary  appointment; 
the  latter  appointment  granted  on  an  ex  parte  application  may 

be  set  aside  at  any  time.    Idem, 

• 

Jurisdiction:  Residence.  The  evidence  is  reviewed  and  held  to 
show  that  the  ward  for  whom  it  was  sought  to  have  a  guard- 
ian appointed  was  not  a  resident  of  the  county  in  which  the 
proceeding  was  pending,  and  the  finding  of  the  trial  court  to 
that  effect  was  conclusive  on  appeal.    Idem, 

Same.  A  guardianship  proceeding  is  in  personam,  and  the  court 
has  no  jurisdiction  over  an  incompetent  who  is  a  resident  of 
another  county,  and  has  no  property  within  its  jurisdiction 
for  which  it  is  essentia^  that  a  guardian  be  appointed;  and  the 
mere  fact  that  some  person  in  the  country  held  money  belong- 
ing to  the  ward  will  not  confer  jurisdiction.    Idem, 

Change  of  place  of  trial.    A  guardianship  proceeding  is  a  special 
f     .  proceeding,  to  which  the  statute  relating  to  the  removal  of  a 
cause  to  the  county  of  defendant's  residence  is  not  applicable. 
Idem. 

Insane  persons.  One  who  is  not  possessed  of  sufficient  mental 
capacity  to  preserve  his  property,  but  is  subject  to  the  will 
of  others  in  the  disposition  of  the  same,  should  have  a  guardian 
appointed  for  him.  The  fact  that  he  may  become  subject  to 
the  will  of  others  at  some  future  time  is  not  sufficient  ground 
for  the  appointment,  however.     Lang  v.  Lang,  300. 

HIGHWAYS. 

Removal  of  obstructions:  Parties.  A  township  road  supervisor 
has  authority  to  maintain  an  action  to  remove  an  obstruction 
from  a  highway,  and  where  he  joins  with  the  township 
trustees  as  plaintiff,  the  right  of  the  trustees  to  maintain  the 
action  is  immaterial.     Liberty  Township  v.  Doolittle,-2ia 

Same:    Adverse    possession:    Estoppel:    Evidence.    Title    to    a 
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highway  can  not  be  acquired  by  adverse  possession,  although 
inclosed  by  fences  and  occupied  by  adjoining  owners  for  more 
than  ten  years;  but  a  highway  may  be  so  occupied  that  the 
public  will  be  estopped  from  claiming  it  'In  the  instant  case 
the  evidence  is  held  insufficient  to  estop  the  public  from  claim- 
ing the  highway.    Idem. 

Same:  Removal  of  obstructions:  Injunctions.  Where  a  land- 
owner assisted  in  erecting  an  obstruction  in  the  highway,  and 
a  codefendant  asserted  that  it  would  have  been  replaced  if 
removed  by  the  road  supervisor,  they  were  properly  enjoined 
from  interfering  with  the  highway  upon  removal  of  the  ob- 
struction by  the  supervisor.    Idem. 

HOMESTEAD.    See  Exemptions. 

HUSBAND  AND  WIPE.    See  Criminal  Law. 

INDICTMENT.    See  Physicians. 

INFANTS.    See  Conveyances. 

Emancipation  of  minor:  Evidence:  Sufficiency:  Waiver:  Instruc- 
tion. Even  if  the  testimony  of  a  brother  of  decedent  that  de- 
cedent, a  minor,  had  been  living  in  his  family,  attending  to  his 
own  business  and  drawing  his  own  wages,  was  not  sufficient  to 
show  his  emancipation,  the  mother's  evidence  that  he  had  been 
emancipated  was  sufficient,  in  the  absence  of  an  objection  on 
the  trial  that  she  was  not  the  proper  person  to  emancipate 
him;  and  as  such  objection  was  not  made  prior  to  submission 
of  the  appeal,  it  was  waived,  and  failure  to  show  that  the 
father  was  not  living  was  not  material.    Scott  v.  O'Leary,  222. 

INJUNCTION.    See  Highways  —  Intoxicating  Liquors. 

Mandatory  order.  Primarily  the  office  of  an  injunction  is  to 
restrain  rather  than  to  compel  the  performance  of  an  affirma- 
tive act;  but  if  required  to  effectuate  the  principal  purpose  of 
the  order  the  defendant  may  be  required  to  do  some  affirma- 
tive act.     Falcon  v.  Boyer,  745. 

Nuisance:  Water  courses:  Inadequate  legal  remedy.  Where  the 
injury  resulting  from  a  nuisance  is  of  a  permanent  character, 
and  the  damage  flowing  therefrom  is  original  and  can  be 
compensated  in  one  suit,  the  injured  party  has  a  plain,  speedy 
and  adequate  remedy  at  law;  but  where  the  injury  is  not  of 
a  permanent  character  and  is  subject  to  change  without  the 
intervention  of  human  agency  equity  will  intervene  by  way  of 
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injunction  to  protect  the  rights  of  the  injured  party.  Thus 
equity  will  restrain  the  diversion  of  water  from  a  natural 
stream  by  means  of  a  ditch  which  is  subject  to  change  from 
time  to  time  by  the  action  of  the  water,  so  that  the  injury 
is  continuing;  especially  where  future  injury  is  to  be  reason- 
ably apprehended.    Idem, 


action  in  another  state.  Injunction  will  lie  to  re- 
strain residents  of  this  state  from  prosecuting  fraudulent, 
collusive  or  unlawful  proceedings  in  the  courts  of  another 
state.    Reed  v.  Rollings  worth,  94. 

INSANITY. 

Delusions:  Evidence.  An  insane  delusion  is  a  belief  in  some- 
thing impossible  in  the  nature  of  things,  or  the  circumstances 
surrounding  the  afflicted  person,  and  which  refuses  to  yield  to 
evidence  or  reason.  And  where  such  belief,  owing  to  its 
character,  is  probably  unfounded  yet  might  be  true,  its  truth 
will  not  be  assumed  in  the  absence  of  evidence.  Thus  evi- 
dence in  a  guardianship  proceeding  that  defendant's  former 
wife  was  industrious,  and  that  his  children  were  obedient,  was 
admissible  to  show  that  his  belief  in  a  conspiracy  between 
them  to  obtain  his  property  was  a  delusion;  but  evidence  of 
that  character  which  was  merely  the  expression  of  an  opinion 
is  not  admissible,  and  a  comparison  of  the  conduct  of  his  chil- 
dren with  those  of  his  neighbor's  was  immaterial.  Lang  v. 
Lang,  50a 

Same.  In  a  proceeding  to  appoint  a  guardian  for  the  father  of 
petitioners  and  to  set  aside  conveyances  to  his  second  wife, 
made  as  part  of  a  contract  with  her  for  support  during  life, 
on  the  ground  of  mental  incapacity,  evidence  of  his  first  wife's 
devotion,  the  custom  and  habits  of  his  children,  and  that  he 
was  profane  and  applied  vile  epithets  to  his  former  wife  and 
children,  was  admissible  for  the  purpose  of  refuting  his  belief 
of  a  conspiracy  on  their  part  to  deprive  him  of  his  property, 
but  not  as  direct  evidence  of  mental  unsoundness.    Idem. 

Same.  The  record  in  this  case  is  held  to  contain  sufficient  evi- 
dence to  indicate  that  defendant's  belief  that  his  first  wife  and 
and  children  conspired  to  rob  him  of  his  property  was  a 
delusion.    Idem. 

Same.  A  copy  of  an  account  rendered  by  a  son  who  managed 
his  father's  farm,  showing  the  sale  of  stock  from  the  farm, 
was  the  best  evidence  available  on  the  subject,  and  admissible 
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to  refute  the  father's  belief  that  he  was  being  robbed  by  his 
family.     Idem, 

Same.  Evidence  that  defendant's  second  wife  was  guilty  of 
lacivious  <:onduct,  not  shown  to  have  been  known  to  defend- 
ant, or  that  a  suit  had  been  instituted  against  her  for  aliena- 
tion of  affection  by  the  wife  of  another,  was  immaterial  to  any 
issue  in  this  case;  but  defendant's  testimony  that  he  had  no 
knowledge  of  facts  derogatory  of  her  morals  prior  to  their 
marriage  was  competent,  as  tending  to  rebut  any  inference 
which  might  have  been  drawn  from  a  knowledge  of  her  char- 
acter.   Idem. 

Same:  Nonexperts:  Scope  of  cross-examination.  A  nonexpert 
witness  is  permitted  in  the  first  instance  to  give  his  opinion 
of  the  sanity  of  a  person,  only  after  detailing  the  facts  within 
his  personal  observation  upon  which  the  opinion  is  based; 
and  he  is  not  subject  to  cross-examination  by  a  series  of 
hypothetical  questions  involving  practically  every  phase  of 
the  case.    Idem. 

Evidence.  One  entertaining  the  suspicion  that  his  wife  and 
children  were  seeking  to  deprive  him  of  his  property  should 
be  permitted  to  show  that  they  consulted  a  lawyer  regarding 
a  settlement  or  division  of  the  property,  when  charged  with 
an  insane  delusion  in  that  regard  as  ground  for  the  appoint- 
ment of  a  guardian.    Idem. 

Same.  That  one  for  whom  it  was  sought  to  have  a  guardian 
appointed  on  the  ground  of  insanity,  because  having  conveyed 
his  property  to  his  second  wife,  bought  and  sold  real  prop- 
erty of  large  value  without  making  an  examination  of  it,  was 
admissible  on  the  issue  of  his  mental  condition.     Idem. 

Same:  Examination  of  one  charged  with  insanity.  Great  lati- 
tude should  be  allowed  in  the  examination  of  one  for  whom 
it  is  sought  to  have  a  guardian  appointed  on  the  ground  of 
insanity.  His  recollection  and  understanding  of  business 
transactions;  his  manner  of  speech,  memory,  and  the  state  of 
his  health;  his  ability  to  comprehend  what  he  had  done  and 
was  about  to  do;  the  accuracy  of  his  judgment,  and  generally 
all  matters  calculated  to  aid  the  jury  in  determining  his  con- 
dition of  mind,  are  proper  subjects  of  inquiry.    Idem. 

INSTiiUCTIONS.    See  Criminal  Law  —  Damages  —  Negligence 
—  Railroads  —  Slander  and  Libel. 

Reference    to    pleadings.    Where    the    amended    petition    was 
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treated  by  the  court  in  its  instructions  as  the  petition  in  the 
case,  and  the  jury  had  no  knowledge  of  any  other  petition, 
subsequent  reference  in  the  instructions  to  the  allegations  of 
the  petition  was  not  erroneous.    Hoffman  v.  Railway  Co.,  655. 

Withdrawal  of  issue:  Prejudice.  Where  it  was  alleged  that  de- 
fendant's street  car  was  operated  at  a  dangerous,  reckless  and 
illegal  rate  of  speed,  but  there  was  no  evidence  that  the  speed 
was  illegal,  withdrawal  from  the  jury  of  any  claim  that  the 
car  was  operated  at  an  illegal  rate  of  speed  was  not  errone- 
ous, on  the  ground  that  the  jury  might  have  been  thus  led 
to  believe  that  no  issue  remained  concerning  the  dangerous 
and  reckless  speed.    Idem. 

Prejudice.  Where  the  defendant  was  entitled  to  a  verdict  in 
any  event,  an  error  in  the  instructions  was  not  prejudicial  to 
plaintiff.     Scott  v.  Wilson,  31. 

Submission  of  issues:  Prejudice.  No  prejudice  to  the  defendant 
resulted  in  this  case  by  copying  the  pleadings,  alleging  several 
grounds  of  negligence,  into  the  instructions;  as  the  court 
thereafter  clearly  defined  the  issues  and  limited  consideration 
by  the  jury  to  certain  specific  grounds  of  negligence  actually 
submitted.    Johnson  v.  Corn  ^Products  Refining  Co.,  420. 

INSURANCE. 

Accident  insurance:  Evidence.  In  this  action  for  the  accidental 
death  of  insured  the  evidence  is  held  to  be  in  conflict  as  to 
whether  deceased  came  to  his  death  from  drowning,  or  from 
the  rupture  of  an  artery,  while  bathing,  and  to  require  sub- 
mission of  the  case  to  the  jury.  Brinsmaid  v.  United  Com- 
mercial Travelers,  651. 

Indemnity  against  automobile  accidents:  Legality.  Neither  sub- 
division 5-cl.  I,  nor  subdivision  S-cl.  2,  of  section  1709  of  the 
Code  Supplement  of  1907,  authorize  the  issuance  of  a  policy 
indemnifying  the  owner  or  driver  of  an  automobile,  who  is 
not  an  employer,  against  liability  for  damages  resulting  from 
an  accident  caused  by  the  negligence  of  such  owner  or 
driver  in  operating  the  machine;  as  the  first  subdivision  limits 
indemnity  to  personal  injuries  suffered  by  the  insured  him- 
self, and  not  against  liability  for  some  negligent  or  wrongful 
act  of  his;  and  the  second  authorizes  indemnity  to  an  em- 
ployer only,  as  against  liability  arising  out  of  some  act  of  his 
employee,  and  prohibits  liability  insurance  not  therein  author- 
ized. American  Fidelity  Co.  v.  Bleakley,  Auditor  of  State, 
442. 


Index,  Vol,  157.  791 

Imsuianck  Continued  to  Intoxicatxnq  Liquou 

Foreign  insurance  companies:  Interstate  comity.  The  legislature 
has  power  to  prescribe  the  terms  and  conditions  upon  which 
foreign  insurance  companies  may  do  business  in  this  state,  and 
the  courts  will  not  override  the  will  of  the  legislature  on  the 
ground  of  interstate  comity.    Idem, 

INTOXICATING  LIQUORS. 

Nuisance:  Abatement:  Death  of  party.  The  death  of  defendant 
will  abate  an  action  to  enjoin  a  liquor  nuisance,  even  after  an 
appeal  has  been  taken.    Babbitt  v.  Corrigan,  3^. 

Same:  Abatement,  Since  an  action  to  enjoin  a  liquor  nuisance 
is  abated  by  the  death  of  defendant,  the  liquor  on  his  premises 
can  not  be  adjudged  a  nuisance  and  condemned,  as  intent 
to  keep  and  sell  the  same  in  violation  of  law  is  an  essential 
element  of  the  nuisance,  which  was  eliminated  by  his  death. 
Idem. 

AppeaL  Where  notice  of  appeal  was  served  only  on  the  de- 
fendant whom  it  was  claimed  maintained  a  liquor  nuisance, 
the  appellate  court  will  not  save  the  action  as  against  the 
premises  or  the  owner  thereof,  after  the  death  of  such  de- 
fendant; and  especially  where  the  owner  was  not  named  as  a 
defendant  and  there  was  no  showing  that  notice  was  served 
upon  him  or  that  he  appeared  to  the  action.    Idem. 

Petition  of  consent:  Reputable  witness.  A  single  illegal  act  of 
one  obtaining  signatures  to  a  petition  bf  consent  to  the  sale 
of  liquor,  done  several  years  prior  to  obtaining  the  signatures, 
is  not  alone  sufficient  to  disqualify  him  as  a  subscribing  wit- 
ness thereto,  under  the  statute  requiring  that  the  signatures 
shall  be  accompanied  by  the  affidavit  of  some  reputable  per- 
son.   Taft  V.  SnoufFer,  461. 

Signatures  to  consent  petition.  Where  voters  sign  their  names 
to  a  petition  of  consent  to  the  sale  of  liquor  in  the  same 
manner  as  they  appear  on  the  poll  list  of  the  preceding  elec- 
tion, though  not  in  their  usual  and  correct  form,  such  signa- 
tures are  in  compliance  with  the  statute  requiring  that  the 
petitioners  shall  be  those  voting  at  the  last  election,  as  shown 
by  the  poll  lists.    Idem. 

Seizure:  Evidence.  Where  it  appeared  that  defendants  kept  a 
restaurant  and  grocery  store,  occupying  the  same  building  as 
a  residence,  and  that  a  barrel  of  beer  belonging  to  them  was 
kept  in  the  grocery  department,  a  prima  facie  case  was  made 
authorizing  seizure  of  the  beer,  as  having  been  kept  for  un- 
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lawful  sale;  and  the  question  of  whether  the  beer  was  owned 
and  kept  by  defendants  for  their  personal  use  was  for  the  jury, 
under  the  evidence,  and  the  order  discharging  the  defendants 
and  exonerating  the  bond  was  erroneous.  State  v.  Johnson, 
248. 

JUDGMENTS.     Of  Justice  of  the  Peace  —  See  Masriage  and 
Divorce. 

Former  Adjudication.  Where  the  plaintiff  in  an  action  to  enjoin 
the  removal  of  a  common  stairway  was  not  a  party  to  a  pro- 
ceeding to  sell  the  adjoining  lot  for  the  payment  of  the 
owner's  debts  after  his  death,  and  the  right  to  use  the  stair- 
way was  not  involved  in  that  proceeding,  the  judgment  en- 
tered therein  was  not  an  adjudication  of  his  rights  in  the  ease- 
ment. Stephens  v.  Boyd,  570. 

Former  adjudication.  The  judgment  in  an  action  to  enjoin  the 
enforcement  of  special  assessments,  in  which  the  city  joined 
with  the  contractor  and  certificate  holders  as  a  party  defendant, 
that  the  cost  of  the  improvement  could  not  be  taxed  against 
the  plaintiff  in  that  case  and  enjoining  a  further  levy,  but 
not  determining  any  question  between  the  city  and  its  co- 
defendants,  was  not  an  adjudication  of  the  right  of  the 
assignees  of  the  holders  of  the  certificates  to  enforce  the  same 
in  a  subsequent  action.  First  National  Bank  of  Red  Oak  v. 
City  of  Emmetsburg,  555. 

Former  adjudication:  Submission  of  issue.  In  this  action  for 
the  wrongful  levy  of  an  execution  on  exempt  property,  the 
defendant  pleaded  an  adjudication  of  the  question  of  exemp- 
tion, relying  upon  a  judgment  rendered  by  a  justice  of  the 
peace.  The  evidence  tended  to  show  that  the  cause  before 
the  justice  was  continued  by  agreement  of  parties,  when  judg- 
ment was  entered.  Held,  that  the  issue  of  adjudication  was 
in  the  case  and  that  the  court  erred  in  refusing  to  submit  it 
to  the  jury  by  proper  instructions.  Worrell  v.  Des  Moines 
Retail  Grocers'  Assn.,  385. 

Former  adjudication.  To  constitute  a  former  adjudication  there 
must  be  an  identity  of  subject  matter,  cause,  parties  and  of 
quality  of  the  persons:  Thus  in  an  action  by  remaindermen 
against  those  claiming  under  the  life  tenant  who  foreclosed  a 
mortgage  on  the  property  and  held  it  adversely  for  the  statu- 
tory period,  the  judgment  between  the  plaintiffs  and  a  third 
person   in    the   partition   of   other   land    owned   by   plaintiffs 
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testator  was  not  an  adjudication  of  plaintiff's  rights  in  this 
action.     Mitchell  v.  Vest,  336. 

Extent  of  lien.  A  judgment  lien  is  purely  a  creature  of  the 
statute;  which  is  applicable  alike  to  both  legal  and  equitable 
interests  in  lands;  but  the  lien  does  not  attach  to  the  land  or 
create  any  property  right  in  the  judgment  creditor;  it  simply 
attaches  to  the  debtor's  interest  in  the  land,  and  if  his  interest 
is  subject  to  any  infirmity  or  condition  by  which  his  interest 
ceases  to  exist  the  lien  ceases  with  it.  Hunter  v.  Citizens 
Savings  &  Trust  Co.,  168. 

Same:  Interest  of  legatee:  Extent  of  judgment  lien.  Where  the 
executors  were  empowered  by  the  terms  of  the  will  to  sell 
the  real  estate  to  pay  debts  and  legacies,  a  judgment  creditor 
of  one  of  the  devisees,  who  was  given  an  undivided  interest 
in  the  residue  of  the  estate,  acquired  no  lien  upon  the  land  by 
virtue  of  the  judgment  which  could  be  enforced  against  it  in 
the  hands  of  a  purchaser  from  the  executors,  even  though  he 
purchased  with  notice  of  the  judgment;  the  purchaser  taking 
title  through  the  executor  and  not  through  the  Judgment 
debtor.    Idem. 

JURISDICTION.    Sec  Actions  —  Cospchiations  —  Criminal  Law 
—  Guardianship  —  Marriage  and  Divorce. 

JURORS. 

Competency:  Waiver  of  objection.  The  mere  fact  that  a  defend- 
ant in  a  criminal  case  may  have  talked  with  one  of  the  jurors 
who  was  confined  in  the  jail  with  him  would  not  render  the 
juror  incompetent,  unless  he  received  some  information  or 
impressions  tending  to  bias  his  judgment  and  prejudice  him 
against  the  accused;  and  if  such  was  the  fact  and  it  was  dis- 
covered during  the  trial,  it  was  the  duty  of  the  defendant  to 
make  the  objection  then,  rather  than  speculate  on  a  favorable 
verdict  and  in  the  event  of  disappointment  insist  upon  the 
juror's  incompetency  as  the  basis  of  a  motion  for  new  trial. 
State  V.  Baker,  126.  • 

Same.  The  fact  that  after  the  jury  had  agreed  upon  a  verdict 
of  guilty  and  were  waiting  for  the  judge  to  deliver  the  same 
to  him,  one  of  the  jurors  suggested  that  defendant  was  of  the 
same  name  as  a  person  reported  to  have  committed  a  previous 
murder,  was  not  ground  for  new  trial,  in  the  absence  of  evi- 
dence that  any  juror  was  influenced  by  the  suggestion,  or  that 
the  verdict  as  prepared  would  have  been ,  repudiated  by  any 
member  of  the  panel.    Idem. 
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JUSTICE  OP  THE  PEACE. 

Judgments:  ConcInatTeiieM.  The  judgment  of  a  justice  of  the 
peace  is  as  conclusive  upon  the  parties,  concerning  all  matters 
adjudicated,  as  that  of  any  other  court;  and  where  a  judgment 
was  entered  at  an  adjourned  date  agreed  upon  by  the  parties, 
even  though  beyond  the  statutory  period  for  judgment  without 
consent,  it  is  binding  upon  the  parties,  and  they  are  as 
eflfectively  estopped  thereby  as  if  entered  in  any  other  court 
Worrell  v.  Des  Moines  Retail  Grocers'  Assn.,  j8s 

LANDLORD  AND  TENANT. 

Lien:  Notice:  Enforcement.  Subsequent  purchasers  are  charged 
with  notice  of  a  provision  creating  a  lien  for  rent  in  a  duly 
executed  and  recorded  lease  of  property;  and  where  the  pro- 
vision was  definite  with  respect  to  the  extent  of  the  lien  and 
the  property  to  which  it  attached,  the  fact  that  it  was  in  gen- 
eral terms  and  resembled  the  landlord's  statutory  lien,  in 
no  manner  affected  its  validity,  or  the  right  to  enforce  it  in 
equity.    Maine  v.  Constantine,  625. 

Claim  for  rent:  Evidence.  The  evidence  respecting  the  amount 
due  on  certain  rent  notes  is  reviewed  and  held  to  support  the 
finding  of  the  trial  court.    Idem, 

Waiver  of  lien:  Fraud.  The  execution  of  a  new  lease,  with  the 
understanding  that  the  amount  still  due  on  the  prior  lease 
should  be  satisfied,  is  not  a  waiver  of  the  lien  under  the 
original  lease:  Nor  could  fraud  be  inferred  from  the  fact  that 
plaintiff  sued  for  more  than  was  in  fact  due  him.    Idem. 

Enforcement  of  lease:  Parties.  One  having  no  interest  in  a 
lease  or  the  enforcement  of  the  same  at  the  time  action  was 
instituted  for  that  purpose  was  not  a  necessary  party  defend- 
ant; the  maker  of  the  lease  and  rent  notes  and  the  present 
owner  of  the  property  were  the  only  necessary  parties.    Idem. 

LARCENY.    See  Criminal  Law. 

LEASES.    See  Landlord  and  Tenant. 

LICENSE.    See  PHYsiaANS. 

LIENS.    Sec  Judgments  —  Lanmjoro  and  Tenant. 

LIMITATION     OF     ACTIONS.    Sec     Conveyances— FkAUD— 

Trusts. 
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MARRIAGE  AND  DIVORCE. 

Divorce:  Cruel  and  inhuman  treatment:  Alimony:  Evidence. 
In  this  action  by  the  wife  for  divorce  and  alimony  on  the 
ground  of  cruel  and  inhuman  treatment,  the  evidence  is  re- 
viewed and  held  to  support  a  decree  for  plaintiff,  and  an  allow- 
ance of  $5,000  permanent  alimony.     Barr  v.  Barr,  153. 

Divorce;  Appearance:  Waiver  of  defects  in  notice  and  petition. 
Where  the  defendant  appeared  and  filed  answer  in  a  divorce 
action,  in  which  the  parties  were  correctly  named,  a  defect  in 
the  names  of  the  parties  in  the  original  notice  and  petition 
was  waived;  and  the  final  decree  in  which  they  were  correctly 
named  will  be  held  to  have  been  entered  after  the  errors  were 
corrected  by  amendment  or  otherwise,  in  support  of  the  juris- 
diction of  the  court.  Besides  the  error  in  names  in  this  in- 
stance was  not  such  as. to  avoid  a  decree  properly  entered. 
Richardson  v.  King,  287. 

Pleadings:  Waiver  of  defects.  The  parties  to  a  divorce  suit  can 
not  consent  to  a  decree,  or  by  agreement  confer  jurisdiction; 
but  where  the  jurisdictional  facts  existed  and  the  defendant 
appeared  and  joined  issue  on  certain  alleged  grounds  of 
divorce,  without  challenging  the  sufficiency  of  the  petition  in 
any  respect,  he  will  be  held  to  have  waived  defects  in  the  peti- 
tion, the  same  as  in  other  cases,  in  a  collateral  attack  on  the 
decree.    Idem. 

Same:  Jurisdiction:  Presumption.  In  support  of  a  judgment  of 
divorce  against  a  collateral  attack,  the  appellate  court  will 
assume  that  the  trial  court  found  it  had  jurisdiction  and  that 
all  matters  necessary  to  that  jurisdiction  were  established. 
Idem. 

Cancellation  of  decree:  Collateral  attack.  Courts  are  slow  to 
set  aside  a  decree  of  divorce  after  a  second  marriage  has  taken 
place;  and  where  third  parties  seek  by  collateral  attack  to 
avoid  a  decree  which  is  fair  on  its  face,  for  the  purpose  of 
rendering  the  second  marriage  illegal  and  thus  depriving  the 
surviving  spouse  of  a  share  in  the  property  of  decedent,  they 
must  show  that  the  former  decree  of  divorce  was  absolutely 
void  for  want  of  jurisdiction.  Idem. 

Parties.  A  resident  defendant  in  a  divorce  action  is  a  necessary 
party  to  a  suit  to  set  the  decree  of  divorce  aside,  whether  the 
action  is  a  direct  or  collateral  attack  upon  the  decree.    Idem. 

Marriage:  Action  to  annul.    Where  an  apparently  valid  decree 
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was  granted  the  wife  and  she  married  another,  a  suit  to  annul 
the  second  marriage,  on  the  ground  that  the  decree  of  divorce 
was  granted  without  jurisdiction,  should  he  brought  during 
the  life  of  the  second  husband.    Idem. 

f 

Common  law  marriage.  Cohabitation  and  the  reputed  relation 
of  husband  and  wife  may  be  shown  as  tending  to  establish  the 
relation  of  husband  and  wife  and  the  mutual  recognition  of 
the  existence  of  a  marriage,  the  fundamental  inquiry  being 
the  mutual  intent  of  the  parties,  which  will  be  established  if 
it  appears  that  they  have  lived  together  intending  thereby  to 
become  husband. and  wife;  but  neither  the  intention  nor  con- 
sent to  the  status  of  marriage  can  be  inferred  from  cohabita- 
tion alone,  and  reputation  will  only  be  considered  as  bearing 
on  the  question  of  intent.    In  re  Estate  of  Boyington,  467. 

Evidence.  The  evidence  in  this  case  is  reviewed  and  held  in- 
sufficient to  establish  a  common  law  marriage,  although  tend- 
ing to  show  cohabitation,  and  that  in  their  business  relations 
the  parties  acted  in  some  respects  as  husbands  and  wives 
usually  act.    Idem, 

Same.  Where  the  evidence  shows  a  divided  reputation  in  the 
community  on  the  question  of  a  common  law  marriage  it  is 
without  probative  effect.    Idem. 

Same:  Cohabitation.  Where  cohabitation  in  the  beginning  was 
illicit,  affirmative  proof  of  a  present  intention  to  assume 
legritimate  relations  as  husband  and  wife  is  essential  to  estab- 
lish a  marriage.  In  the  instant  case  no  such  intention  is 
shown.    Idem, 

Additional  suit  money:  Jurisdiction.  The  application  in  this 
divorce  case  for  additional  suit  money,  and  the  affidavits  in 
support  thereof,  are  held  to  show  such  a  changed  situation 
since  the  previous  order  was  made  as  to  give  the  court  juris- 
diction to  grant  the  new  order.     Mengel  v.  Mengel,  630. 

Application  for  suit  money:  Evidence.  An  application  for 
additional  suit  money  should  be  treated  as  a  motion  author- 
ized by  the  statute  for  that  purpose,  and  may  be  supported 
by  affidavits  to  be  treated  as  evidence  on  the  hearing.    Idem. 

Temporary  alimony:  Subsequent  allowance.  An  order  for  tem- 
porary alimony  is  not  a  final  adjudication  of  the  rights  of  the 
parties  in  that  regard,  but  the  court  has  power  to  make  a  sub- 
sequent additional  allowance.    Idem, 
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Allowance  of  suit  money.  Suit  money  may  be  allowed  for  the 
purpose  of  resisting  an  appeal  from  an  order  for  temporary 
alimony.    Idem. 

Jurisdiction.  A  judge  as  such  has  no  power  to  award  tem- 
porary alimony;  this  power  is  limited  to  the  court  itself.  Idem, 

Same.  To  justify  the  reversal  of  an  order  allowing  suit  money 
it  must  appear  that  the  court  was  without  jurisdiction,  or 
that  it  abused  its  discretion  in  the  amount  of  the  alloWance. 
Idem. 

Allowance  of  suit  money.  Suit  money  for  the  prosecution  of  an 
appeal  from  an  order  allowing  temporary  alimony  can  only  be 
awarded  by  the  appellate  court;  and  an  order  of  the  district 
court  allowing  anything  for  this  purpose  is  erroneous.    Idem, 

Allowance  of  attorneys'  fees.  Where  attorneys'  services  in  a 
divorce  action  were  rendered  in  reliance  upon  defendant's  lia- 
bility therefor,  and  were  necessary  to  the  plaintiff's  prosecu- 
tion or  defense  of  her  case,  the  fact  that  they  had  already 
been  performed  is  no  objection  to  an  allowance  therefor. 
Idem. 

Same.  The  fact  that  there  had  been  a  number  of  cases  involv- 
ing the  collection  of  suit  money  previously  allowed,  was 
sufficient  authority  for  allowing  additional  attorney's  fees. 
Idem.  \ 

MASTER  AND  SERVANT.    See  Negligence. 

MECHANICS'  LIENS. 

Public  buildings:  Subcontractors'  claims:  Filing  of  same.  Under 
the  statute  relating  to  the  filing  of  claims  by  subcontractors  for 
material  furnished  for  the  construction  of  any  public  build- 
ing, bridge  or  other  improvement  not  belonging  to  the  state, 
the  Bling  of  a  claim  with  the  treasurer  of  a  school  district,  and 
service  of  notice  thereof  on  the  president  and  secretary  of  the 
board,  is  in  compliance  with  the  provision  of  the  statute  re- 
quiring that  it  shall  be  filed  with  the  officer  through  whom 
payment  is  to  be  made.  Wackerbarth  &  Blamer  Co.  v.  School 
Dist.  of  Independence,  614. 

Insolvency  of  principal  contractor:  Effect.  While  the  statute 
above  referred  to  does  not  create  a  lien  in  favor  of  a  sub- 
contractor it  does  offer  him  an  equitable  right  to  the  unpaid 
funds  in  the  hands  of  the  corporation;  and  upon  compliance 
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with  the  statute  in  filing  his  claim  a  personal  liability  is  created 
against  the  corporation,  to  the  extent  of  the  funds  in  its 
hands,  which  can  not  be  defeated  by  a  gfeneral  assignment  by 
the  principal  contractor  for  the  benefit  of  creditors,  although 
previously  made.    Idem. 

Effect  of  assignment  by  contractor.  The  general  assignment  for 
the  benefit  of  creditors  by  a  contractor  for  public  work  before 
its  completion,  does  not  amount  to  an  assignment  of  the  fund 
for  construction  of  the  work  in  the  hands  of  the  corporation; 
the  assignee  takes  only  a  right  of  action  therefor.    Idem. 

Statute:  Preference.  The  statute  giving  subcontractors  a  claim 
against  public  corporations  provides  for  a  preference  which  the 
courts  can  not  ignore,  even  though  distribution  of  the  funds 
in  the  hands  of  the  corporation  under  a  general  assignment 
by  the  principal  contractor  would  be  more  equitable.     Idem. 

MINES  AND  MINING. 

Negligence:  Evidence.  In  this  action  for  injury  to  plaintiff  by 
the  falling  of  slate  from  the  roof  of  a  mine,  while  occupying 
an  opening  between  two  parallel  entries  constructed  primarily 
for  the  circulation  of  air,  the  evidence  is  held  to  require  sub- 
mission of  defendant's  negligence  in  failing  to  support  the 
opening.     Kennis  v.  Ogden  Coal  Co.,  594. 

Instructions.  Where  there  was  evidence  that  it  was  customary 
for  miners  to  use  the  "crosscut"  or  opening  between  two 
parallel  entries  for  keeping  their  tools  and  eating  their  lunches, 
and  that  there  was  no  rule  of  the  company  forbidding  such 
use,  refusal  of  an  instruction  that  if  plaintiff  was  charged  with 
knowledge  of  company  rules  excluding  miners  from  using  the 
opening,  repeated  violations  of  such  rule  would  not  justi/y 
plaintiff  in  assuming  the  risk  involved  in  its  use,  was  proper. 
And  under  the  evidence  the  court  rightly  instructed  that  if  it 
was  customary  for  miners  to  thus  use  the  opening,  and  this 
custom  was  acquiesced  in  by  defendant,  it  became  its  duty 
to  keep  the  walls  in  a  reasonably  safe  condition  and  to  make 
reasonably  frequent  inspection  thereof,  and  that  failure  of 
defendant  in  this  respect  would  render  it  liable,  was  properly 
given.    Idem. 

Assumption  of  risk:  Instructions.  An  employee  is  bound  to 
exercise  the  prudence  of  a  reasonably  careful  person;  but 
where  there  was  no  issue  as  to  the  capacity  and  intelligence 
of  the  plaintiff,  an  instruction  that  he  assumed  the  dangers 


Index,  Vol.  157.  799 

MxNBS  AND  Miming  Continued  to  Municipal  Cobposations 

and  risks  of  the  employment  which  an  ordinary  person  of  his 
capacity  and  intelligence  would  have  known  and  appreciated  in 
his  situation,  could  not  have  been  prejudicial  to  defendant. 
Idem, 

MISCONDUCT.    See  New  Trial. 

MISTAKE.    See  Accord  and  Satisfaction. 

MUNICIPAL  CORPORATIONS. 

Franchises:  Statutory  requirements:  Proof  of  compliance. 
Under  the  provisions  of  Code,  sections  683,  775,  776,  a  franchise 
to  use  its  streets  can  only  be  granted  by  a  majority  vote  of 
the  electors  of  the  municipality,  at  a  regular  or  special  elec- 
tion called  for  that  purpose,  which  must  be  brought  about  by 
a  submission  of  the  question  by  a  yea  and  nay  vote  of  the 
council  and  the  giving  of  notice;  and  the  action  of  the  council 
in  authorizing  a  submission  of  the  question,  together  with  the 
election  proceedings,  must  be  shown  by  the  records  of  the 
council  to  have  been  in  conformity  with  the  statutes,  to  estab- 
lish the  granting  of  a  valid  franchise;  as  no  presumption  will 
be  indulged  in  favor  of  compliance  with  the  statutory  require- 
ments, and  parol  evidence  is  not  sufficient  to  establish  that 
fact.    Farmers  Telephone  Co.  v.  Town  of  Washta,  447. 

Telephones:  Estoppel.  A  municipality  is  not  estopped  from  re- 
lying on  the  invalidity  of  a  telephone  franchise,  where  for  a 
number  of  years  the  company  made  no  attempt  to  exercise 
its  rights  thereunder  by  the  establishment  of  an  exchange, 
except  to  maintain  a  toll  line  into  the  municipality;  and  a 
decree  requiring  the  removal  of  an  exchange  constructed 
under  the  protection  of  an  injunction,  but  permitting  mainte- 
nance of  the  toll  line,  was  proper  as  against  the  claim  of 
estoppel.    Idem. 

Public  improvement:  Exercise  of  power.  A  city  has  statutory 
power  to  contract  for  a  public  improvement,  and  in  doing  so 
exercises  a  proprietary  or  quasi  private  power  for  its  own 
benefit  and  that  of  the  inhabitants,  as  distinguished  from  its 
legislative,  public  and  governmental  power;  and  is  governed 
by  the  same  rules  in  the  exercise  of  such  power  as  govern 
private  individuals  or  other  corporations.  First  National  Bank 
of  Red  Oak  v.  City  of  Emmetsburg,  555. 

Same:  Liability  of  city:  Ultra  vires:  Estoppel:  Ratification.  A 
city  having  power  to  contract  for  a  public  improvement,  irreg- 
ularities in  the  exercise  of  that  power  will  not  relieve  it  from 
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liability  for  benefits  actually  received  under  the  contract:  Nor 
can  it  escape  liability  on  a  plea  of  ultra  vires,  when  the  con- 
tract has  been  fully  performed  and  it  has  received  the  benefits, 
but  under  such  circumstances  it  is  estopped,  the  same  as  an 
individual,  from  retaining  the  benefits  and  at  the  same  time 
denying  liability.  Furthermore  under  the  evidence  in  this  case 
there  was  a  ratification  of  the  contracts  for  sewer  construction, 
and  a  waiver  of  the  right  to  object  thereto.    Idem. 

Accord  and  satisfaction.  A  compromise,  accord  and  satisfaction 
by  a  city  with  the  holder  of  assessment  certificates  issued 
under  a  public  improvement  contract  is  as  binding  upon  it  as 
though  a  private  individual.    Idem, 

Public  improvement:  Resolution  of  necessity:  Publication: 
Waiver.  The  publication  of  a  resolution  of  necessity  for  a 
street  improvement  is  jurisdictional;  and  failure  to  publish 
the  same  in  conformity  with  the  statute  renders  an  assessment 
therefore  invalid,  unless  property  owners  affected  thereby 
have  waived  their  right  to  rely  on  the  objection.  Gilcrest 
&  Co.  V.  City  of  Des  Moines,  525. 

Waiver  of  objections:  Estoppel.  Where  the  petitioners  for  a 
street  improvement  knew  that  the  work  was  in  progress  and 
made  no  objection  thereto,  except  as  to  the  quality  of  the 
work,  and  in  no  manner  questioned  the  validity  of  the  pro- 
cedure under  which  it  was  being  done,  they  were  estopped 
from  objecting  to  the  jurisdiction  of  the  city  to  make  the 
improvement  after  the  work  was  completed.    Idem. 

Board  of  public  works:  Acceptance  of  improvement.  The  ac- 
ceptance of  a  public  improvement  upon  its  completion  by  a 
board  of  public  works,  and  the  approval  of  a  schedule  of  assess- 
ments, could  only  be  done  by  the  board  when  in  session  and 
acting  as  a  board;  an  approval  by  the  members  individually 
was  not  authorized  by  the  statute.  And  where  the  board  con- 
sisted of  two  members,  one  of  whom  acting  alone  approved 
a  tentative  schedule  of  assessment  prepared  by  the  engineer, 
and  the  other  refused  to  assent  thereto,  the  approval  of  the 
schedule  by  the  engineer  did  not  constitute  a  legal  acceptance 
of  the  work,  even  though  he  had  power  to  cast  a  deciding  vote 
in  case  of  disagreement  of  the  members  of  the  board.    Idem. 

Assessments:  Objections:  Right  of  property  owners  to  be  heard. 
The  owner  of  property  to  be  assessed  for  a  public  improve- 
ment is  entitled  to  make  the  objection  before  the  city  coun- 
cil, that  the  work  has  been  performed  in  such  defective  manner 
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that  the  property  ought  not  to  be  subjected  to  the  burden  of 
paying  for  it.  And  even  though  the  board  of  public  works 
Tn2^  have  accepted  the  improvement  and  made  a  schedule  of 
assessments,  the  question  of  assessment  was  still  open  for  re- 
view by  the  council  upon  objection  to  the  validity  or  correct- 
ness of  the  same,  and  a  denial  of  the  right  of  property  owners 
to  be  heard  on  that  question  rendered  the  assessment  invalid. 
Idem. 

Invalid  assessment:  Lialnlity  of  city.  Where  the  owners  of 
property  are  not  liable  for  an  assessment  for  a  street  improve-* 
ment,  because  of  some  defect  in  the  proceedings  which  is 
chargeable  to  the  city,  a  contractor  who  has  completed  the 
improvement  may  recover  the  cost  thereof  from  the  city. 
Idem. 

Estoppel:  Pleadings.  In  proceedings  before  a  city  counsel  and 
on  appeal  to  enforce  assessments  for  a  public  improvement, 
formal  pleadings  are  not  contemplated;  and  the  city  may  show 
that  property  owners  who  petitioned  for  the  improvement  had 
so  far  acquiesced  in  its  construction  as  to  estop  themselxes 
from  objecting  to  the  invalidity  of  the  proceedings,  without 
pleading  a  waiver  or  an  estoppel.    Idem. 

Street  obstructions:  Negligence:  Evidence.  A  city  may  author- 
ize the  use  of  areas  for  admitting  light  from  the  street  to  the 
basements  of  abutting  buildings,  and  this  authority  may  be 
implied  from  long  acquiescence  in  their  use;  but  a  property 
owner  may  be  liable  for  negligence  in  the  use  of  the  same, 
notwithstanding  the  permission.  The  evidence  in  this  case, 
that  defendant  maintained  a  two-inch  plank  covering  over  the 
window  grating  in  the  walk,  on  which  plaintiff  stumbled  and 
was  injured,  was  sufficient  to  take  the  question  of  his  negli- 
gence in  so  doing  to  the  jury.    Edwards  v.  Hasel,  416. 

Negligence:  Evidence.  The  property  in  this  case  was  in  the 
possession  of  a  tenant  at  the  time  of  plaintiff's  injury,  and  the 
court  instructed  that  defendant  could  not  be  held  liable  unless 
'  it  was  found  that  the  obstruction  was  furnished  by  defendant 
for  use  by  the  lessee,  for  the  purpose  and  in  the  manner  it 
was  used  at  the  time  of  the  accident.  Held,  that  the  evidence 
that  defendant  furnished  the  cover  for  the  opening  constitut- 
ing the  obstruction  was  sufficient  to  take  the  question  of 
defendant's  liability  to  the  jury.    Idem, 

Street  improvement:  Change  in  plan:  Assessments:  Objections. 
Under  the  statutes  relating  to  special  assessments  for  street 
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improvement,  the  question  of  whether  a  variance  between  the 
improvement  as  made  and  that  contemplated  by  the  prelim- 
inary proceedings  is  sufficient  to  avoid  a  special  assessment, 
should  be  raised  by  objection  before  the  council  and  upon 
appeal  from  its  action  to  the  court.  The  mere  fact  of  such  a 
variance,  not  aflfecting  the  substantial  character  of  the  im- 
provement will  not  deprive  the  council  of  jurisdiction  to  make 
the  assessment.     Cheny  v.  City  of  Fort  Dodge,  250. 

Same.  Where  a  street  improvement  as  made  does  not  mate- 
rially affect  the  convenient  use  of  the  street  by  a  property 
owner,  or  deprive  it  of  substantial  value  to  him,  he  can  not 
for  the  first  time  on  appeal  raise  the  objection  that  the  im- 
provement was  not  as  contemplated  by  the  proceedings  of  the 
council.     Idem.  ' 

Same.  Property  owners  have  a  right  to  the  use  of  an  abutting 
street  for  any  proper  purpose  in  connection  with  their  busi- 
ness, and  the  availability  of  its  improvement  for  such  future 
use  may  be  considered  on  the  question  of  whether  a  special 
.  assessment  for  that  purpose  exceeds  the  bcnefit^s;  but  a  mere 
departure  from  the  original  plan,  not  affecting  the  substantial 
character  of  the  improvement  so  as  to  render  the  contract 
under  which  it  was  made  invalid,  will  not  justify  an  annulment 
of  the  entire  assessment.    Idem. 

Viaducts:  Damages.  The  construction  of  a  viaduct  is  not  such 
a  change  of  the  street  grade  as  precludes  a  recovery  of  dam- 
ages by  abutting  property  owners  on  account  of  the  obstruc- 
tion of  access  to  the  property,  and  of  light  and  air;  as  the 
statutes  expressly  provide  for  damages  caused  by  such  im- 
provements.    Newspaper  Union  v.  City  of  Des  Moines,  68s 

Damages:  Benefits:  Statutes.  Under  the  statutes  relating  to 
recovery  of  damages  by  abutting  owners  for  injury  caused  by 
the  construction  of  a  viaduct,  as  in  the  condemnation  of  prop- 
erty for  internal  improvement,  recovery  of  damages  can  not 
be  entirely  defeated  by  a  showing  of  prospective  benefits,  al- 
though such  benefits  may  be  considered  in  determining  the 
damages.    Idem. 

Damages:  Obstruction  of  light  and  air.  Where,  the  construction 
of  a  viaduct  shuts  out  the  light  and  air  from  abutting  prop- 
erty which  are  essential  to  the  use  of  the  property,  that  fact 
may  be  considered  in  determining  the  damages  to  a  leasehold 
estate.    Idem. 

Damages:  Evidence.    On  the  assessment  of  damages  to  abutting 
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property  arising  from  the  construction  of  a  viaduct,  where  it 
appeared  that  the  city  permitted  abutting  owners  to  connect 
their  property  with  the  viaduct,  refusal  to  permit  a  lessee  to 
show  that  by  the  terms  of  his  lease  he  was  not  permitted  to 
make  the  changes  in  the  property  necessary  to  make  the 
connection  was  erroneous.    Idem, 

Same:  Evidence:  Conclusion.  In  the  assessment  of  damages  to 
abutting  property  caused  by  the  construction  of  a  viaduct,  it 
was  erroneous  to  receive  the  evidence  of  witnesses  as  to  the 
amount  of  damages,  whose  conclusions  in  that  regard  rested 
solely  upon  investigation  of  viaducts  in  another  city;  similarity 
of  the  situation  in  the  two  cities  not  being  shown.    Idem. 

Same:  Evidence.  On  assessment  of  damages  to  leasehold  prop- 
erty caused  by  the  construction  of  a  viaduct,  permission  for 
the  city  to  show  whether  the  leasehold  interest  was  listed  for 
taxation  was  erroneous.    Idem. 

MURDER.    See  Criminal  Law. 

NEGLIGENCE.    See  Physicians  —  Mines  and  Mining  —  Muni- 
cipal Corporations. 

Evidence:  Burden  of  proof.  The  burden  of  proof  is  upon  the 
plaintiff  not  only  to  establish  a  charge  of  negligence  made 
against  the  defendant,  but  also  to  show  by  a  preponderance  of 
the  evidence  that  the  plaintiff  himself  was  free  from  negligence 
contributing  to  his  injury.    Drier  v.  McDermott,  726. 

Negligence  defined.  Primarily  negligence  is  predicated  upon  a 
failure  to  discharge  some  private  or  public  duty,  and  consists 
in  the  doing  of  some  act,  or  the  omission  to  do  some  act, 
which  a  reasonably  prudent  man  would  not  do,  or  would  not 
omit  to  do,  under  like  circumstances.    Idem. 

Determination  of  issue.  Ordinarily  negligence  and  contributory 
negligence  are  questions  of  fact  for  the  jury,  and  sometimes 
even  where  the  facts  upon  which  the  negligence  is  predicated 
are  not  in  dispute  it  is  for  the  jury  to  say  whether  the  course 
of  conduct  charged  and  proven  is  in  itself  negligence;  but 
usually  where  reasonably  honest  minds  could  reach  but  one 
conclusion  from  the  proven  facts,  the  question  of  either  negli- 
gence or  contributory  negligence  is  for  determination  by  the 
court.    Idem, 

Same.  Where  the  negligence  of  both  parties  contributes  to  the 
injury  complained  of  the  courts  will  not  listen  to  either.    Idem. 
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Pleadingi:  Limitatioiis.  Althoagh  the  petition  in  an  action  for 
negligence  failed  to  allege  freedom  from  contributary  negli- 
gence until  the  filing  of  an  amendment  more  than  two  years 
later,  still  the  action  was  not  for  that  reason  barred.  Bacon 
y.  Iowa  Central  Railway  Co^  493. 

Last  cltBT  chance.  Under  the  evidence  in  this  action  the  ques- 
tions of  whether  the  enginemen  discovered  decedent's  peril, 
as  he  was  about  to  pass  over  a  crossing,  and  whether  by  the 
exercise  of  reasonable  care  they  might  have  stopped  the  train 
and  avoided  the  accident,  were  for  the  jury.    Idem. 


Contribntory  negligence:  Voliintary  exposure  to  danger: 
dence.  Where  a  person  knowingly  places  himself  in  a  danger- 
ous position  which  he  might  easily  have  avoided  he  assumes 
all  risk  incident  thereto.  In  the  instant  case  plaintiff  was  rid- 
ing a  nervous  and  difficult  horse  to  handle  when  excited  and 
frightened,  of  which  he  was  fully  aware,  and  he  knew  that  she 
was  afraid  of  automobiles  and  likely  to  become  unmanageable 
on  the  approach  of  a  machine;  Held,  that  plaintiff  was  guilty 
of  contributory  negligence  as  a  matter  of  law  in  waiting  for 
the  approaching  automobile  to  come  directly  opposite  him, 
without  dismounting  or  sig^naling  the  driver  of  the  machine  to 
stop,  and  was  thereby  precluded  from  recovering  for  injuries 
caused  by  the  frightened  animaL    Drier  v.  McDermott,  726^ 

Contribntory  negligence:  Evidence:  Habits.  Where  there  were 
no  eyewitnesses  to  an  accident,  a  general  habit  of  the  injured 
party  relative  to  his  claimed  negligence  at  the  time  of  the 
injury  may  be  shown,  as  bearing  on  his  exercise  of  care  in 
that  respect.  Thus  where  it  was  claimed  that  decedent  was 
asleep  in  his  carriage  when  injured  by  collision  with  an 
automobile  it  was  competent  to  show  his  habit  of  sleeping 
when  driving.     Scott  v.  O'Leary,  222. 

Negligent  speed  of  automobile:  Instruction.  An  instruction  fol- 
lowing the  language  of  the  statute,  that  one  operating  an 
automobile  at  an  average  speed  of  more  than  twenty  miles  per 
hour  is  prima  facie  guilty  of  negligence,  was  not  erroneous, 
although  the  language  may  be  somewhat  obscure.    Idem. 

Same:  Operation  of  automobiles:  Care.  The  driver  of  an  auto- 
mobile is  bound  to  know  that  people  are  likely  to  be  traveling 
the  highway  at  all  seasons  of  the  year,  and  all  times  of  day 
and  night,  and  he  has  no  right  to  expect  a  free  and  unob- 
structed driveway.    Idem, 

Automible  accident:  Negligent  operation:  Liability,    The  oper- 
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ation  of  an  automobile  at  a  dangerous  rate  of  speed,  in  view 
of  a  curve  in  the  street,  and  running  the  machine  directly 
toward  the  driver  of  a  horse  in  such  a  manner  as  likely  to 
frighten  a  reasonably  safe  horse,  and  which  resulted  in  the 
fright  of  the  horse,  causing  it  to  jump  aside  to  avoid  collision 
and  thus  overturn  the  vehicle  and  injure  the  occupant,  was 
actionable  negligence,  for  which  the  operator  of  the  machine 
was  liable.    Staley  v.  Forrest,  i88. 

Automobile  accident:  Contributory  negligence:  Evidence.  The 
evidence  in  this  action  is  reviewed  and  held  to  show  that 
plaintiff,  the  driver  of  an  automobile  which  collided  with  a 
street  car,  was  conclusively  negligent  in  approaching  the 
crossing,  and  that  a  verdict  should  have  been  directed  for 
defendant.  Underwood  v.  Oskaloosa  Traction  and  Light 
Co.,  352. 

Last  clear  chance:  Submission  of  issue.  Where  an  automobile 
accident  was  clearly  the  result  of  the  driver's  negligence,  and 
he  was  in  no  apparent  peril  up  to  the  very  moment  of  collision 
with  a  street  car,  when  the  accident  was  unavoidable,  and  there 
was  no  evidence  that  the  motorman  knew  that  plaintiffs  atten- 
tion was  diverted,  there  was  ilo  basis  for  submission  of  the 
action  on  the  theory  of  the  last  clear  chance.    Idem, 

Master  and  servant:  Assumption  of  risk:  Evidence.  In  this  ac- 
tion for  injuries  to  a  coal  miner,  caused  by  the  fall  of  slate, 
the  evidence  is  considered  insufficient  by  a  majority  of  the 
court  to  show  actionable  negligence  on  the  part  of  defendant, 
either  in  failing  to  furnish  plaintiff  with  a  safe  place  to  work, 
or  in  failing  to  warn  him  of  the  danger;  and  also  that  it  is 
sufficient  to  show  an  assumption  of  the  risk;  while  a  minority 
of  the  court  think  it  was  such  as  to  require  submission  of  these 
issues.  The  case  is  determined,  however,  on  the  validity  of  a 
prior  settlement  with  plaintiff.  Owens  v.  Norwood  White 
Coal  Co.,  j8gi 

Master  and  servant:  Assumption  of  risk.  An  inexperienced  em- 
ployee directed  to  assist  in  riveting  the  steel  frame  of  a  build- 
ing, in  doing  which  he  was  required  to  lie  on  a  plank  sup- 
ported by  two  beams  at  its  ends  and  was  thus  suspended 
about  twenty  feet  above  the  ground,  can  not  be  held  as  matter 
of  law  to  have  been  guilty  of  contributory  negligence,  or  to 
have  assumed  the  risk  of  the  plank  being  moved  by  blows  of 
the  riveters  so  as  to  slip  off  the  beams;  it  not  appearing 
that  his  attention  was  called  to  the  fact  that  the  blows  might 
have  that  effect,  or  that  the  plank  would  slip  or  was  slipping. 
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and  when  from  his  position  he  could  not  well  observe  that 
fact.    Collier  v.  McClintic-Marshall  Construction  Co.,  244. 

Same:  Contributory  negligence:  Instruction.  Where  the  court 
clearly  instructed  that  for  plaintiff  to  recover  he  must  prove 
that  he  did  not  contribute  to  his  injuries  by  his  own  negli- 
gence, the  further  instructions  relative  to  the  defendant's  lia- 
bility, that  if  its  negligence  was  the  proximate  cause  of  or 
"contributed"  to  plaintiffs  injuries,  etc.,  was  not  erroneous  be- 
cause of  the  use  of  the  word  "contributed"  rather  than  "caused," 
and  might  therefore  have  led  the  jury  to  understand  that  the 
plaintiff  could  recover  notwithstanding  his  own  negligence. 
Idem. 

Same:  Assumption  of  risk:  Instruction.  An  employee  must  have 
fully  appreciated  his  danger,  or  by  the  exercise  of  reason- 
able care  should  have  known  the  danger,  before  he  can  be 
charged  with  an  assumption  of  the  risks  of  his  employer's 
negligence;  and  an  instruction  on  the  subject  was  not  crronc- 
eous  because  stating  that  he  must  have  appreciated  the  full 
extent  of  the  danger;  as  full  extent  means  no  more  than  full 
appreciation.  Idem. 

Master  and  servant:  Safe  place  to  work.  In  this  action  for 
injury  to  the  driver  of  a  coal  mining  car  the  evidence  is  held 
to  take  the  question  of  defendant's  negligence  in  failing  to 
furnish  plaintiff  a  safe  place  to  work,  because  of  a  protrusion 
from  a  rib  of  the  entry,  to  the  jury.  Ek  v.  Phillips  Fuel 
Fuel  Co.,  433. 

Contributory  negligence:  Assumption  of  risk:  Evidence.    The 

fact  that  plaintiff  had  not  seen  the  protrusion  on  the  rib  of 
the  entry,  that  his  position  when  driving  the  car  and  previ- 
ously passing  through  the  entry  in  going  to  and  from  his 
work  was  not  favorable  to  a  discovery  of  it,  rendered  the  ques- 
tions of  his  negligence  and  assumption  of  the  nsk  for  the  jury. 
Idem. 

Master  and  servant:  Proximate  cause:  Evidence.  Where  an 
injury  may  have  been  caused  in  several  different  ways  and  one 
is  as  probable  as  the  other  no  recovery  can  be  had.  The 
facts  supporting  the  theory  relied  upon  must  be  of  such  a 
nature,  and  so  related  to  each  other,  that  no  other  logical  con- 
clusion can  fairly  and  reasonably  be  drawn  from  them.  In  this 
action  the  evidence  is  held  sufficient  to  take  the  question  of 
whether  plaintiff  was  injured  by  the  falling  of  sand  and  dirt 
upon  him  from  a  pilaster  near  which  he  was  excavating  to 
the  jury.    Johnson  v.  Corn  Products  Refining  Co.,  420. 
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Safe  place  to  work:  Evidence.  The  evidence  in  this  case  is  held 
to  require  submission  of  the  question  of  defendant's  negligence 
in  failing  to  make  the  pit  in  which  plaintiff  was  employed  a 
safe  place  to  work,  by  properly  lighting  it  and  guarding 
against  falling  sand  and  dirt.    Idem. 

As^mnptioii  of  risk.  Where  plaintiff  knew  nothing  of  the  dan- 
ger and  proceeded  with  his  work  of  excavating  as  directed, 
which  did  not  apparently  undermine  the  pilaster  that  crumbled 
and  injured  him,  he  was  justified  in  assuming  that  the  excava- 
tion could  be  done  in  safety.    Idem. 

Instructions:  Negligence  of  agent.  An  instruction  that  the  neg- 
ligence of  defendant's  corporate  officers  or  agents  was  that 
of  the  corporation,  and  that*  its  foreman  was  an  officer,  and 
any  negligence  of  his  was  imputable  to  it,  was  inaccurate  in 
describing  the  foreman  as  an  officer,  and  in  making  any  negli- 
gence on  his  part  imputable  to  the  corporation,  in  the  absence 
of  a  showing  that  he  was  a  vice-principal;  still  it  was  not 
prejudicial  where  the  duties  resting  upon  the  foreman  were 
those  of  the  master  relating  to  the  safety  of  an  employee. 
Idem. 

Sudden  emergency.  Where  an  emergency  arises  through  the 
negligent  act  of  the  injured  person  he  can  not  recover;  as 
where  he  neglected  to  look  for  an  approaching  train  upon 
nearing  the  crossing,  until  within  the  zone  of  danger,  when 
his  team  was  frightened  and  he  was  thus  prevented  from  dis- 
covering his  peril.     Powers  v.  Iowa  Central  Ry.  Co.,  347. 

Last  clear  chance.  Where  the  engineer  of  a  train  saw  plaintiff 
approaching  the  crossing  but  supposed  he  would  exercise 
reasonable  care  and  not  drive  onto  the  track  ahead  of  the 

.  train,  but  when  discovering  he  did  not  intend  to  stop  it  was 
too  late  to  prevent  the  accident,  the  doctrine  of  last  clear 
chance  has  no  application.    Idem. 

Veterinary  surgeons:  Liability  for  negligence.  One  holding 
himself  out  as  a  competent  veterinary  surgeon,  and  as  such 
undertakes  to  treat  an  animal,  is  bound  to  bring  to  that  service 
the  learning,  skill  and  care  exercised  by  the  profession  gener- 
ally in  that  vicinity,  although  performing  the  service  without 
compensation;  but  if  he  represented  himself  as  a  mere  student 
or  undergraduate  and  not  a  competent  veterinary,  and  dis- 
closed that  fact,  consenting  to  undertake  the  service  only  upon 
urgent  request  and  without  compensation,  and  performed  the 
service  honestly  and  to  the  best  of  his  ability,  he  would  not 
be  liable  for  resulting  injury  to   the  animal.     And  even   a 
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practicing  veterinary,  who  informs  the  person  employing  him 
that  he  lacks  skill  and  experience  in  the  particular  service  he 
is  asked  to  perform,  is  not  liable  on  account  of  his  professional 
incompetence.    Morrison  v.  Altig,  265. 

Same:  Submiaaion  of  taaues:  Prejudice.  Where  the  defendant's 
evidence,  in  an  action  for  negligence  in  the  treatment  of  a 
horse,  tended  to  show  that  he  informed  plaintiff  that  he  was 
not  a  competent  veterinary,  but  was  a  student  and  had  not 
completed  his  course,  .that  he  was  reluctant  to  undertake  the 
service  but  consented  to  do  so  only  upon  request  and  without 
compensation,  he  was  entitled  to  have  his  theory  of  the  case 
presented  to  the  jury  by  proper  instruction,  and  failing  to 
so- present  it  was  prejudicial  error.    Idem. 

Same:  Inttructiona:  Claasificationa  of  negligence.  The  classifi- 
cation of  negligence  as  slight,  ordinary  and  gross,  in  instruc- 
tions to  juries,  is  wrong  in  principle  and  likely  to  confuse  and 
mislead  them.    Idem. 

NEW  TRIAL. 

Argument:  Exceptions.  Exception  to  the  closing  argument  of 
counsel  for  the  state,  when  raised  for  the  first  time  in  a 
motion  for  new  trial,  comes  too  late  for  consideration  on 
appeal.     State  v.  Wilson,  6q8. 

Same.  It  is  the  duty  of  counsel  for  the  state  and  for  defendant 
to  confine  their  argument  to  matters  appearing  in  the  record, 
and  it  is  the  duty  of  the  court  by  proper  discipline  to  keep 
them  within  legitimate  bounds;  but  the  closing  argument  for 
the  state  will  not  be  held  erroneous  even  though  outside  the 
record,  where  it  was  invited  by  improper  argument  for  defend- 
ant.   Idem. 

Same.  Where  a  picture  of  the  room  in  which  deceased  was 
killed  was  offered  in  evidence,  and  defendant's  counsel  claimed 
in  argument  that  because  some  of  the  witnesses  did  not  sec 
defendant's  hat  in  the  room  that  it  was  not  there,  the  fact  that 
counsel  for  the  state,  to  meet  this  argument,  contended  that 
the  hat  was  about  the  color  of  the  floor,  and  threw  it  upon  the 
floor  of  the  court  room  for  comparison,  was  not  improper,  even 
though  no  witness  testified  to  the  color  of  the  floor  of  the 
house;  as  the  picture  of  the  room  and  the  hat  were  both  before 
the  jury  from  which  they  could  determine  for  themselves  the 
correctness  of  counsel's  conclusion.    Idem. 

Same,    ^^'he^c  defendant's  hat  was  offered  in  evidence,  which 
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some  of  the  witnesses  testified  was  in  the  room  where  de- 
ceased was.  killed,  it  was  permissible  for  counsel  for  the  state 
to  argue  that  certain  spots  on  the  hat  were  blood  spots.    Idem, 

Prejudice.  The  denial  of  a  new  trial  for  alleged  improper  argu- 
ment will  not  be  disturbed  on  appeal,  unless  it  appears  that 
the  ruling  was  so  prejudicial  as  to  deprive  the  defendant  of 
a  fair  trial.    Idem, 

Misconduct  in  argument  The  fact  that  v counsel  for  plaintiff  in 
argument  urged  the  jury  to  award  the  most  liberal  verdict 
permissible  under  the  prayer  of  the  petition,  leaving  its  pos- 
sibly excessive  character  to  the  court  and  counsel,  and  also 
in  suggesting  the  inference  that  he  had  a  personal  interest  in 
a  large  verdict  and  that  some  party  other  than  the  defendant 
might  be  liable  therefor,  such  for  instance  as  an  insurance 
company,  was  not  such  prejudicial  conduct  as  to  require  re- 
versal, where  the  court  admonished  counsel  during  his  argu- 
ment to  keep  within  the  evidence,  which  admonition  was 
heeded,  and  in  his  instructions  expressly  cautioned  the  jury 
against  accepting  counsel's  interpretation  of  the  evidence  and 
that  they  had  nothing  to  do  with  his  personal  interest  in  plain- 
tiffs case.    Kennis  v.  Ogden  Coal  Co.,  594.' 

NUISANCE.    See  Injunction  —  Intoxicating  Liquors. 
PAYMENT.    Sec  Accord  and  Satisfaction. 

PARENT  AND  CHILD. 

Illegitimate  relationship:  Evidence.  In  this  action  to  establish 
plaintiffs  alleged  rights  as  an  illegitimate  son  and  heir  to 
decedent's  estate,  the  evidence  is  reviewed  and  held  to  show 
that  plaintiff  was  the  son  of  decedent.    Tout  v.  Woodin,  518. 

Recognition:  Evidence.  The  recognition  by  a  putative  father 
of  his  illegitimate  child,  to  be  such  as  to  entitle  the  child  to 
inherit,  must  be  general  and  notorious;  but  it  need  not  have 
been  universal  or  made  known  to  all,  or  to  a  majority  of  the 
community.  It  is  sufficient  if  the  father  frankly  admitted  the 
relationship  whenever  there  was  occasion  for  him  to  speak, 
and  made  no  effort  to  conceal  the  same,  even  though  many  of 
his  friends  and  acquaintances  had  no  knowledge  of  such 
recognition.     Evidence  held  to  show  recognition.    Idem* 

Paternity:  Evidence.  Statements  of  the  mother  of  an  illegiti- 
mate child,  made  at  the  time  of  its  birth  and  repeatedly  there- 
after, that  decedent  was  the  father  of  her  child,  were  ad- 
missible as  tending  to  show  its  paternity.    Idem, 
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PARTIES.    See  CoRP<»tATioNs  —  Marriage  and  Divorce. 

Waiver  of  defect  It  is  probably  not  necessary  for  the  wife  to 
join  with  the  husband  as  a  party  plaintiff  in  an  action  for 
deceit  in  the  sale  of  land,  but  any  irregularity  in  this  respect 
is  waived  by  failure  to  raise  the  question  by  demurrer.  Lenoch 
V.  Yoss,  314. 

PHYSICIANS. 

License:  Recording.  A  physician  who  has  procured  a  license  to 
practice  and  has  had  it  recorded  in  the  county  of  his  resi- 
dence,  is  entitled  to  practice  in  any  county  of  the  state  with- 
out  any  further  record  of  the  certificate,  unless  he  changes  his 
residence,  or  is  an  itinerant  physician.    State  v.  Zechman,  158. 

Indictment:  Surplusage.  Where  an  indictment  charged  a  physi- 
cian with  practicing  medicine  without  having  procured  a 
license,  the  additional  charge  of  failing  to  have  the  same  re- 
corded was  mere  surplusage;  and  instructions  on  the  subject 
of  recording  the  license  were  not  prejudicial.    Idem. 

Practice  of  medicine:  License:  Instructions.  Where  it  appeared 
on  a  prosecution  for  practicing  medicine  without  a  license  that 
defendants  professed  to  be  members  of  a  certain  school,  main- 
tained an  office  and  held  themselves  out  to  treat  patients  for 
disease,  and  did  so  without  having  a  license  from  the  board  of 
medical  examiners,  they  were  guilty  of  violating  the  statute 
requiring  a  license,  in  so  far  as  they  devoted  themselves  to 
and  employed  means  for  healing  the  sick;  and  they  were  not 
prejudiced  by  instructions  to  the  effect  that  they  might  be' 
convicted  if  without  license  they  publicly  professed  to  cure 
and  heal,  or  devoted  themselves  to  and  employed  means  to 
cure,  heal  and  alleviate  pain,  although  the  statute  does  not 
specifically  refer  to  such  acts.    Idem, 

Same:  Application  of  statute.  The  statute  requiring  a  license 
to  practice  medicine  applies  equally  to  physicians  who  hold 
themselves  out  as  such  and  publicly  profess  to  cure  and  heal, 
as  to  those  who  make  a  practice  of  prescribing  for  the  sick. 
Idem. 

Malpractice:  Instructions:  Damages.  In  an  action  for  malprac- 
tice the  instruction  that  plaintiff  had  the  burden  of  proving 
by  a  preponderance  of  the  evidence  that  the  defendant  did 
not  treat  plaintiff  with  medical  skill  and  care,  that  such  failure 
to  exercise  reasonable  and  ordinary  skill  resulted  in  the  injury 
complained  of,  that  the  injury  complained  of  was  due  solely  to 
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the  lack  of  ordinary  skill  and  care,  and  that  plaintiff  was  not 
guilty  of  contributory  negligence,  was  not  objectionable  as 
authorizing  recovery  without  proof  of  damages.  Haradon  v. 
Sloan,  608. 

Measure  of  akilL  The  skill  required  of  a  physician  or  surgeon 
is  that  ordinarily  exercised  by  the  profession  as  a  whole,  and 
not  that  exercised  by  those  of  a  particular  locality.  But  in 
the  instant  case  there  was  no  evidence  to  show  that  the  skill 
of  physicians  in  the.  community  was  greater  than  that  exercised 
by  those  of  similar  communities,  and  the  instruction  fixing  the 
measure  of  skill  by  that  exercised  in  the  same  community  or 
neighborhood  was  not  prejudicial.    Idem. 

Contributory  negligence:  Instructions.  Where  there  was  no 
evidence  whatever  to  authorize  a  Ending  that  plaintiff  in.  an 
action  for  malpractice  was  negligent,  an  instruction  authoriz- 
ing recovery  if  defendant  did  not  use  ordinary  skill,  though 
ignoring  the  question  of  contributory  negligence,  while  in- 
correct was  not  prejudicial  and  did  not  require  a  reversal  of 
the  case.    Idem, 

PLEIADINGS.    See  Attachment  —  Marriage  and  Divorce  —  Mu- 
nicipal Qaforations  —  Slander  and  Libel. 

Demurrer.  Matters  of  defense  need  not  be  negatived  in  the 
petition;  and  if  there  be  a  cause  of  action  stated  against  any 
of  the  defendants  the  petition  is  not  subject  to  demurrer.  Reed 
v.  Hollingsworth,  94. 

PRACTICE  OF  MEDICINE.    See  Physicians. 

PRACTICE. 

Assignment  of  cause  not  at  issue.  While  there  is  no  statute 
expressly  providing  that  cases  shall  not  be  peremptorily  as- 
signed for  trial  before  issue  has  been  joined,  such  is  the  fair 
inference  to  be  drawn  from  the  statutes  providing  for  the 
filing  of  trial  notices  and  the  assignment  of  trial  causes.  Bar- 
ber Asphalt  Co.  V.  Standard  Fire  Ins.  Co.,  90. 

Same:  Dismissal  of  action:  Reinstatement.  Where  a  cause  was 
assigned  for  trial  by  the  court  before  issue  had  been  joined  and 
dismissed  for  want  of  prosecution,  the  plaintiff,  under  the 
record  in  this  case,  was  entitled  to  have  the  dismissal  set 
aside  and  the  cause  reinstated  on  motion  at  the  same  term, 
and  he  was  not  confined  to  the  usual  motion  for  a  continuance. 
Idem, 
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PRINCIPAL  AND  AQENT.    See  Agihcy. 
PUBLIC  BUILDINGS.    See  Mechanics'  Luhs. 

PUBLIC  HEALTH. 

Contagioiia  diseue:  Rccorery  for  nippliM:  Stttnte.  The  sutute 
providing  that  a  written  order  from  the  local  board  of  health, 
designating  the  person  employed  to  furnish  supplies  or  ser- 
vices to  anyone  afflicted  with  a  contagious  disease,  shall  be 
issued  before  the  services  or  supplies  are  furnished  and  shall 
be  attached  to  the  bill  when  presented  for  payment  is  manda- 
tory, a  failure  to  procure  which  will  defeat  recovery.  Ruan  v. 
Mahaska  County,  48. 

Same:  ^rtificatioit  of  bill  for  suppUei.  The  signing  of  their 
names  by  the  township  trustees  on  the  back  of  a  bill  for 
services  or  supplies,  furnished  a  person  afflicted  with  a  con- 
tagious disease,  is  not  a  certification  of  the  same  to  the  board 
of  supervisors  as  is  required  by  statute.    Idem. 

PUBLIC  LANDS. 

Decisloni  of  interior  department:  ConcltiiiveiUH.  The  state 
courts  are  bound  by  a  final  decision  of  the  Interior  Department 
that  lands  are  in  fact  swamp  and  subject  to  selection  under 

th-    cuiimn    U„A    Aft        Hart    v     n.lnliBi.     liA 

S«r 


Index,  Vol.  157,  813 

PuBtic  L4MM  Continued  to  Raiumam 

from  the  county  conveying  swamp  land,  made  after  the 
patent  issued  to  the  county,  is  not  estopped  from  challenging 
the  validity  of  a  tax  deed  under  a  sale  made  when  the  land  was 
not  subject  to  taxation,  by  reason  of  the  fact  that  her  husband 
had  made  an  invalid  homestead  entry  upon  the  land.  Besides 
the  estoppel  pleaded  was  of  no  avail  because  the  plaintiff  must 
recover,  if  at  all,  upon  the  strength  of  his  own  title.    Idem, 

Tax  title  to  swamp  land:  Proof.  The  holder  of  a  tax  title  to 
swamp  lands  can  not  rely  thereon,  in  the  absence  of  a  showing 
that  during  the  years  for  which  the  lands  were  taxed  the  state 
and  county  had  parted  with  their  title,  or  were  estopped  from 
claiming  title  thereto.  In  the  instant  case  the  evidence  shows 
that  the  county  had  parted  with  its  title  to  one  of  the  lots 
in  question,  b*ut  not  to  the  others,  when  the  sales  under  which 
plaintiff  claims  were  made.    Idem, 

Estoppel.  Where  the  county  sold  and  retained  the  purchase 
price  of  swamp  land,  and  thereafter  listed  and  assessed  the 
same  for  taxes,  it  was  estopped  from  claiming  that  the  land 
was  not  sold  and  not  subject  to  taxation,  as  against  the  holder 
of  the  tax  title;  and  the  county's  grantee  was  subject  to  the 
same  estoppel.    Idem. 

Same.  Where  the  county  made  executory  contracts  for  the  sale 
of  swamp  land  which  were  never  performed,  and  the  deposits 
made  thereon  were  kept  intact  and  finally  refunded,  but  the 
county  levied  assessments  and  sold  the  land  at  tax  sale,  it  was 
not  thereby  estopped  to  deny  that  it  had  parted  with  its  title 
or  that  it  was  subject  to  taxation.    Idem, 

RAILROADS. 

Crossing  accident:  Contribtttory  negligence:  Evidence.  Where 
the  evidence  in  an  action  for  a  railroad  crossing  accident  con- 
clusively established  the  fact  that  had  plaintiff  looked  when 
nearing  the  track  he  could  have  seen  the  approaching  train  and 
avoided  the  injury,  his  testimony  thaf  he  did  so  look  presented 
no  such  conflict  in  the  evidence  as  to  require  submission  of 
that  issue.     Powers  v.  Iowa  Central  Ry.  Co.,  347. 

Seme.  One  driving  upon  a  railroad  crossing  knowing  that  a 
train  was  due  about  that  time,  without  looking  to  see  if  it  was 
approaching,  was  guilty  of  contributory  negligence  as  matter 
of  law.    Idsm. 

Injury  to  passenger:  Settlement:  Mental  capacity:  Addsnce.  In 
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this  action  for  mjury  to  plaintiff  while  a  passenger  on  defend- 
ant's train,  the  evidence  is  reviewed  and  held  insufficient  to 
show  that  plaintiff  was  mentally  incompetent  when  he  made  a 
settlement  for  his  injuries,  but  rather  that  he  fully  compre- 
hended and  appreciated  his  acts  in  accepting  a  check  in  settle- 
ment and  in  his  use  and  disposition  of  the  proceeds  of  the 
check.  Oakes  v.  Chicago,  Burlington  &  Quincy  Railroad 
Co.,  15. 

Unattthoriaed  act  of  employee:  Liability.  The  act  of  a  railway 
employee,  with  whom  the  custody  of  torpedoes  to  be  used  in 
the  giving  of  signals  and  operation  of  trains  was  entrusted, 
in  attaching  a  personal  note  to  a  friend  to  one  of  the  tor- 
pedoes and  throwing  it  from  the  train  as  a  means  of  deliver- 
ing the  message,  was  not  within  the  scope  of  his  employment; 
and  the  company  was  not  liable  to  the  party  receiving  the 
communication  for  an  injury  received  from  the  subsequent 
explosion  of  the  torpedo.    Johnson  v.  Railway,  758. 

Street  nulways:  Negligence:  Last  clear  chance:  InstractionB. 

Where  the  court  clearly  instructed  that  it  was  the  duty  of  the 
motorman  to  stop  his  car  to  avoid  injury  to  decedent  after 
discovering  his  peril,  failure  to  refer  to  the  duty  of  the  motor- 
man  to  "slow  down"  the  car,  as  requested  by  plaintiff,  was  not 
erroneous;  as  the  duty  to  reduce  the  speed  is  included  in  the 
requirement  to  bring  the  car  to  a  stop.  Hoffman  v.  Railway 
Co.,  655. 

Degree  of  care:  Instructions.  Where  the  court  correctly  in- 
structed that  it  is  the  duty  of  a  street  railway  company  to 
use  the  highest  care  and  foresight  for  the  safety  of  passen- 
gers consistent  with  the  practical  operation  of  its  cars,  the 
further  instruction  that  it  is  the  duty  of  the  motorman  at  all 
times  to  use  reasonable  care  to  prevent  injury  to  all  persons 
using  the  street,  as  well  as  passengers  upon  his  car,  was  not 
erroneous,  as  tending  to  lead  the  jury  to  think  that  he  was 
only  required  to  use  reasonable  care  for  the  safety  of  passen- 
gers.   Idem. 

Custom:  Instruction.  Where  there  was  no  evidence  of  a  custom 
or  usage  to  enter  a  street  car  at  the  front  left-hand  door,  so 
that  a  person  on  the  step  would  be  in  danger  of  being  carried 
by  a  moving  car  against  a  trolley  post,  the  refusal  of  an  in- 
struction that  plaintiff's  decedent  had  the  right  to  assume,  in 
the  absence  of  knowledge  to  the  contrary,  that  defendant  had 
so  constructed  its  tracks  as  not  to  expose  a  person  to  danger 
.  .'.    in  so:  entering  the  car,  was  proper.    Idem,   .. 
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Negligence:  Warning:  Instruction.  In  the  absence  of  any 
showing  that  the  motorman  knew  or  should  have  known  that 
decedent  was  attempting  to  enter  the  car  at  the  front  left-hand 
door,  refusal  of  an  instruction  that  after  he  became  aware  of 
deceased's  intention  to  thus  enter  the  car,  thereby  placing  him- 
self in  peril,  it  was  the  duty  of  the  motorman  to  warn  him  not 
to  do  so,  was  proper.    Idem, 

Last  clear  chance:  Instructions.  Where  the  jury  was  told  that 
contributory  negligence  of  deceased  would  bar  recovery,  the 
further  instruction  in  explanation  of  the  rule  of  the  last  clear 
chance,  that  if,  after  becoming  aware  of  the  peril  of  deceased, 
the  motorman  negligently  failed  to  use  the  highest  degree  of 
care  to  avoid  injury  to  him  defendant  would  be  liable,  was 
not  misleading.    Idem. 

Passengers:  Instruction.  Where  the  court  gave  a  proper  in- 
struction regarding  the  care  required  of  a  carrier  for  the 
safety  of  its  passengers,  failure  to  define  who  is  a  passenger 
was  not  erroneous,  in  the  absence  of  a  request  for  such  an  in- 
struction.   Idem. 

Same:  Company  rules:  Violation:  Negligence:  Evidence.  The 
rules  adopted  by  a  railway  company  for  the  regulation  of  the 
conduct  of  its  employees  are  not  admissible  in  an  action  for 
the  death  of  a  third  person,  not  charged  with  knowledge  of 
such  rules  and  not  having  acted  in  reliance  thereon,  for  the 
purpose  of  showing  that  the  company  was  liable  for  negligence 
on  account  of  a  violation  of  such  rules.    Idem. 

RAPE.    See  Criminal  Law. 

REAL  PROPERTY.    See  Conveyances  —  Public  Lands. 

Boundaries:  Known  monuments:  Field  notes:  Conflict.  The 
actual  survey  upon  the  ground,  as  ascertained  by  monuments 
then  made  to  mark  the  boundaries  of  lots  and  blocks,  will 
control  over  the  paper  plat  and  field  notes  of  the  survey.  Thus 
where  stakes  were  set  in  making  the  original  survey  of  a  tract, 
to  mark  the  lots,  blocks  and  streets,  and  were  subsequently 
ascertainable  and  were  recognized  by  lot  owners  in  building, 
and  by  the  public  in  the  improvement  of  the  abutting  street, 
the  stakes  thus  set  were  controlling  over  a  subsequent  survey 
made  from  the  original  field  notes,  but  which  did  not;  cor- 
respond with  the  original  markings.    Tomlinson  v.  Golden,  237. 

Construction:  Sale  of  real  property:  Payment  of  assessments. 
The  parties  to  this  action  entered  into  a  contract  for  the  sale 
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of  land  wliicli  provided  for  fiaal  pAjmeni  of  the  pordiasc  price 
oo  a  certaia  date,  diat  def esdaat  slKmld  then  show  good  titic, 
and  further  that  the  porchascr  shoold  paj  all  taxes  and  assess- 
ments as  they  became  dne.  The  abstract  disclosed  an  assess- 
ment for  drainage  pinposes  at  the  date  of  the  contract  in  a 
certain  stun,  and  a  supplemental  contract  was  made  anthorizing 
plaintiff  to  retain  from  the  final  payment  of  the  land  a  snm 
c<iaal  to  the  assessment.  After  the  date  for  final  pajmient 
farther  drainage  proceedings  were  had  resulting  in  a  mnch 
larger  assessment  against  the  land.  Held,  that  the  contract 
should  be  constmed  as  applying  to  the  date  of  final  payment 
for  the  land  and  not  as  embracing  subsequent  assessments,  and 
that  plaintiff  was  not  entitled  to  recover  the  difference  from 
defendant  on  the  theory  of  mistake.    Scott  ▼.  Wilson,  31. 


l^licre  the  owner  of  adjoining 
lots  constructed  buildings  thereon,  and  practically  on  the  divi- 
sion line  of  the  lots  built  a  single  stairway  to  the  second 
story  for  the  accommodation  of  both  buildings,  which  was 
essential  to  both'  and  constantly  used  by  the  occupants  of  the 
buildings  for  a  Icmg  series  of  years,  a  conveyance  of  the  lots  to 
separate  grantees  carried  with  it  an  easement  or  the  right  of 
each  purchaser  to  use  the  common  stairway.  And  in  an  action 
for  the  enforcement  of  that  right  it  was  necessary  for  the 
to  show  a  way  of  necessity.    Stephens  v.  Boyd,  $701 


Although  plaintiff  may  have  unadvisedly  ad- 
mitted that  he  had  no  conveyance  of  the  adjoining  lots,  still  as 
the  admission  was  in  no  manner  acted  upon  by  defendant,  and 
plaintiff  very  soon  thereafter  sought  legal  advice,  and  upon 
learning  his  rights  instituted  suit  to  restrain  defendant  from 
removing  the  stairway,  he  was  not  estopped  by  the  admission 
to  claim  the  right  to  use  the  easement;  nor  was  the  same  con- 
clusive against  him  on  the  merits  of  the  case.    Idem, 


REMOVAL  OP  CAUSBSu    See  AcnoKs. 
SEDUCTION.    See  Ckiioivia.  Law. 
SBTTLBMBNT  AND  BET^EASE     See  FmAun. 

SCHOOLS. 

Notice  of  board  mrrtingi:  Sufficiency  of  notice.  The  sUtute 
providing  that  a  special  meeting  of  the  board  of  school  di- 
rectors  may  be  called   upon   notice   of  the  time  and  place, 


Index,  Vol.  157.  817 

Schools  Continued  to  Slandek  and  Libel 

delivered  to  each  member  in  person,  does  not  contemplate  the 
mailing  of  notice  to  the  members;  and  an  attempt  to  serve 
notice  by  mail  which  does  not  reach  the  member  to  be  notified 
is  insufficient,  notwithstanding  the  good  faith  of  the  secretary 
of  the  board  in  attempting  to  give  the  notice;  and  the  pro- 
ceedings of  the  board  in  the  absence  of  a  member  to  whom 
legal  notice  of  the  meeting  was  not  given  are  invalid.  Barclay 
v.  School  Township  of  Wapsinonoc,  i8i. 

Same:  Sale  of  school  property:  Power  of  electors:  Injunction. 
The  statutes  expressly  confer  upon  the  electors  of  a  school 
corporation,  at  the  annual  or  a  special  meeting  duly  called  for 
that  purpose,  power  to  direct  the  sale  or  other  disposal  of  any 
school  house  or  site,  or  other  property  belonging  to  the  cor- 
poration; and  a  court  of  equity  will  only  interfere  with  an 
exercise  of  this  power,  when  the  question,  properly  submitted, 
presents  a  clear  ground  of  equitable  relief.  The  mere  fact 
that  a  school  house  had  been  built'  but  never  used  for  any 
purpose  does  not  create  in  the  taxpayer  a  vested  right  therein 
which  will  prevent  a  sale  by  the  electors.    Idem. 

SIDEWALKS.    See  Municipal  Corporations. 

SLANDER  AND  LIBEL. 

Slander  per  se:  Sense  in  which  words  were  used:  Evidence.    In 

this  action  for  slander  the  question  of  whether  the  words, 
slanderous  per  se,  were  used  in  a  slanderous  sense  or  only  in  a 
vituperative  sense  and  were  so  understood  by  the  hearers  was 
for  the  jury.    Andreas  v.  Hinson,  43. 

Same:  Presumption.  The  presumption  is  that  language  slan- 
derous per  se  was  used  and  understood  by  the  hearers  in  its 
ordinary  sense,  and  the  burden  is  upon  the  defendant  \o  show 
that  it  was  used  and  understood  in  a  different  sense;  and  in 
passing  on  this  question  the  whole  evidence  must  be  consid- 
ered: So  that  any  error  in  refusing  to  direct  a  verdict  for 
defendant  at  the  close  of  plaintiff's  evidence  is  not  available 
to  defendant,  where  he  subsequently  offered  evidence  curing 
the  defects  in  plaintiff's  case.    Idem. 

Same.  Malice  is  implied  from  the  use  of  words  slanderous 
per  se.    Idem. 

Same:    Damages:    Excessive  verdict.     Where  the  words  used 
were  actionable  per  se,  actual  damages  may  be  awarded  with- 
out formal  proof  of  the  amount;  and  where  the  amount  of  the 
Vol.  157  I  A.— 52 
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Mitigatioii  of  damages:  Evidence.  Where  there  was  evidence 
that  defendant  knew  of  the  falsity  of  rumors  to  the  effect  that 
plaintiff  was  afflicte;d  with  an  incurable  disease,  prior  to  the 
time  he  made  a  like  charge,  and  he  made  no  claim  that  he 
merely  repeated  such  rumors,  and  there  was  no  evidence  that 
he  did  so  without  malice  and  believing  them  to  be  true,  evi- 
dence that  certain  persons  had  stated  that  plaintiff  was  so 
afflicted  was  pot  admissible  in  mitigation  of  damages.    Idem. 

Same,  The  defendant  in  a  slander  action  can  only  show  in  miti- 
gation such  rumors  as  were  in  circulation  before  his  state- 
ments were  made;  under  no  circumstances  can  he  show  sub- 
sequent rumors.    Idem. 

Mitigation:  Instruction.  Where  the  defendant  made  no  request 
for  an  instruction  on  the  subject  of  mitigation,  and  made  a 
complaint  that  one  was  not  given  by  the  court,  the  matter  will 
not  be  considered  on  appeal.    Idem. 

Damages:  Instructions.  The  defendant  in  an  action  for  slander 
can  not  be  held  liable  for  a  repetition  by  others  of  slanderous 
statements  made  by  him,  unless  he  made  them  with  the  inten- 
tion and  expectation  that  they  would  be  repeated,  or  under 
such  circumstances  that  it  would  be  likely  that  the  hearer 
would  repeat  the  same  in  the  course  of  duty;  and  an  instruc- 
tion permitting  the  jury  to  consider  a  repetition  of  his  slan- 
derous statements  as  bearing  on  the  question  of  plaintiff's 
damage,  unless  made  under  such  circumstances,  is  erroneous. 
Idem, 

Same.  The  defendant's  pecuniary  circumstances  and  standing  in 
society  are  matters  which  may  be  considered  in  determining 
the  damages  which  plaintiff  in  a  slander  action  ought  to 
recover.    Idem. 

SPECIAL  ASSESSMENTS.    See  Drainage. 

SPECIAL  INTERROGATORIES.    See  Appeal. 

SPECIFIC  PERFORMANCE.    See  Equity. 

STATUTES.  See  Corporations  —  Drainage  —  Fences  —  Meghan- 
ics'  Liens  —  Municipal  Corporations  —  Public  Health  —  Tele- 
graph and  Telephones. 

STREETS.    See  CoRPORAnoNs. 
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TAXATION.    See  PuBUC  Lands. 

Assessment  of  property:  Equality.  An  assessment  of  property 
must  be  fair  and  equitable,  as  compared  with  the  valuation 
and  assessment  of  other  like  property  in  the  same  jurisdiction, 
so  that  no  particular  piece  of  property  will  be  made  to  bear  an 
unjust  proportion  of  the  public  burden.  This  rule  is  not  modi- 
fied by  chapter  60  of  the  Acts  of  the  Thirty-Second  General 
Assembly  relating  to  appeals.  Reiniger  v.  Board  of  Review 
of  City  of  Charles  City,  193. 

Caveat  emptor.  The  doctrine  of  caveat  emptor  applies  to  pur« 
chasers  at  a  tax  sale,  and  they  therefore  take  no  interest  in 
lands  not  subject  to  taxation.    Hart  v.  Delphey,  316. 

TELEGRAPHS  AND  TELEPHONES.   See  Municipal  C6a- 

PORATIONS. 

Telephone  associations:    Membership:    Transfer  of  same.     In 

tliis  action  by  a  mutual  telephone  company  to  enjoin  defend- 
ants irom  connecting  with  or  using  its  lines,  it  appears  that 
the  articles  of  the  telephone  association  provide  for  a  member- 
ship fee  which  entitled  the  member  to  one  phone,  and  that 
they  prohibit  the  sale  of  the  membership  right  without  first 
offering  it  to  the  association,  except  that  a  purchaser  of  the 
farm  may  have  the  first  right  to  purchase  the  seller's  telephone 
rights.  Held,  that  a  warranty  deed  of  the  farm,  with  all  appur- 
tenances thereto  belonging,  did  not  operate  to  pass  the  vend- 
or's membership  in  the  association  to  the  purchaser,  and  that 
the  association  is  entitled  to  enjoin  the  purchaser  from  con- 
necting with  and  using  the  line.  Cantril  Telephone  Co.  v. 
Fisher,  203. 

Telephones:  Statutes:  Franchise:  Conditions  precedent.  Code, 
section  2158,  authorizing  the  construction  of  telegraph  and 
telephone  lines  along  public  roads  must  be  construed  with 
reference  to  other  provisions  of  the  statutes  on  the  same  sub- 
ject, and  not  as  granting  the  absolute  and  unconditional  right 
to  occupy  the  streets  and  alleys  of  a  municipality  without  its 
consent  first  obtained,  as  provided  by  sections  77s,  77^  ^or 
the  power  therein  granted  to  cities  and  towns  is  not  merely  to 
regulate,  but  is  to  authorize  or  prohibit,  and  the  procuring  of 
a  franchise  from  the  municipality  and  its  ratification  by  the 
electors  are  conditions  precedent  to  the  right  to  occupy  its 
streets  with  a  telephone  system.  Farmers  Telephone  Co.  v. 
Town  of  Washta,  447. 
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TENANCY.    See  Corpwiations. 

Co-tenants:  Ouster:  Adverse  possession.  Ordinarily  a  tenant 
in  common  can  not  hold  adversely  to  his  co-tenant,  or  a  life 
tenant  to  the  remaindermen;"  but  this  rule  only  applies  where 
the  relationship  is  continuous.  So  that  where  a  life  tenant 
foreclosed  a  mortgage  which  she  held  upon  the  property  and 
acquired  a  sheriff's  deed,  the  remaindermen  having  knowledge 
of  the  proceedings,  and  thereafter  claimed  to  hold  the  prop- 
erty under  color  of  the  sheriff's  deed,  there  was  a  sufficient 
ouster  to  set  the  statute  of  limitations  in  motion.  Mitchell 
V.  Vest,  32/S, 

* 

TRUSTS.    See  Wills. 

Equitable  conversion.  A  conveyance  of  property  in  trust  for 
specified  purposes  with  no  imperative  direction  that  the 
trustees  shall  sell  the  same,  though  containing  simple  au- 
thority to  sell,  will  not  effect  an  equitable  conversion  of  the 
real  property  into  personalty.     Swisher  v.  Swisher,  55. 

Trust  deeds:  Grantee  as  beneficiary:  Effect.  A  person  can  not 
hold  the  legal  title  to  real  property  in  trust  for  his  own  bene- 
fit: So  that  a  trust  deed  naming  one  of  the  grantees  as  a 
beneficiary  vests  in  him  the  entire  title  to  his  undivided  in- 
terest or  share  in  the  property.    Idem. 

Evidence.  The  heirs  to  the  estate  of  their  deceased  father,  who 
conveyed  their  interests  to  their  mother,  since  deceased,  for 
the  purpose  of  facilitating  a  settlement  of  the  estate,  are  in- 
competent witnesses  for  the  purpose  of  establishing  a  trust 
in  the  mother,  pursuant  to  an  alleged  agreement  on  her  part 
to  pay  the  debts  of  the  estate  and  hold  the  balance  for  their 
bene^t;  and  such  a  trust  can  only  be  established  by  clear  and 
satisfactory  evidence.  Inadequacy  of  consideration  for  the 
conveyances  is  not  ground  for  setting  them  aside  or  declaring 
a  trust.    Burch  v.  Nicholson,  502. 

Same.  An  express  trust  in  land  can  not  be  established  by  parol 
proof;  it  must  be  in  writing  duly  signed  and  acknowledged  in 
conformity  with  the  statute.    Idem. 

Evidence:  Limitations.  Where  the  evidence  disclosed  that  a 
son  was  to  use  and  handle  personal  property  of  his  deceased 
father  as  his  own,  with  no  requirement  for  an  accounting  to 
anyone,  finally  using  and  disposing  of  it  all,  and  his  mother 
made  no  claim  to  any  interest  therein  for  more  than  ten  years 
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thereafter,  no  trust  in  favor  of  the  mother  was  established: 
and  if  a  trust  existed  action  therefor  was  barred.  Parmenter 
V.  Parmenter,  195. 

VETERINARY  SURGEONS.   (See  Negligence. 

• 

VIADUCTS.    See  Municipal  Cobporations. 

WAIVER.    See  Appeal  —  Infants  —  Municipal  Qaporations. 

WATERS.    See  Drainage — Injunction. 

WILLS'.    See  Corporations. 

Construction.:  Life  estate.  In  the  construction  of  wills,  courts 
will  look  to  the  intent  of  the  testator  as  gathered  from  the 
instrument  as  a  whole,  rather  than  to  a  comparison  of  par- 
ticular words  and  phrases  with  those  of  like  import  used  by 
others  under  other  surroundings;  the  ordinary  canons  of  con- 
struction  are  to  be  followed  simply  as  aids  in  determining  the 
testator's  intent. 

Where  the  testator  gave  his  wife  a  life  estate  and  upon  her  death 
his  son  to  become  the  owner  of  a  life  estate,  and  upon  his  death 
the  property  to  go  to  the  heirs  of  his  body,  and  if  he  died 
without  issue  then  to  his  sisters,  and  limited  his  power  of 
alienation  except  for  the  purpose  of  paying  legacies,  the  son 
took  only  a  life  estate;  the  rule  of  Shelley's  case  not  being 
controlling.    Williams  v.  Williams,  621. 

Construction:  Life  estates.  In  the  construction  of  a  will  the 
court  will  give  effect  as  far  as  possible  to  every  part  of  the 
instrument  for  the  purpose  of  carrying  out  the  evident  intent 
of  the  testator.  By  one  paragraph  of  the  will  in  the  instant 
case  the  testator  gave  his  wife  all  his  property  of  which  he 
might  die  seised,  and  provided  in  subsequent  paragraphs  that 
after  her  death  certain  children  should  receive  legacies,  the 
residue  to  be  divided  equally  between  his  children.  Held,  that 
the  wife  took  only  a  life  estate.    Boekemier  v.  Boekemier,  372. 

Construction:  Who  included  as  devisees.  A  will  bequeathing 
the  life  use  of  real  property,  and  providing  that  upon  the  death 
of  the  life  tenant  the  property  should  go  to  his  children  then 
living  and  the  issue  of  any  child  of  the  life  tenant  then  de- 
ceased, did  not  contemplate  children  of  the  life  tenant  living 
at  the  time  of  the  testator's  death,  but  excluded  those  living  at 
testator's  death  who  did  not  survive  the  life  tenant.  Birdsall 
v.  Birdsall,  363. 
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Remainders:  Acquisition  of  life  estate:  ££Eect.  Under  the  pro- 
visions of  the  will  in  this  case  the  interest  of  the  remainder- 
men was  not  vested  during  the  life  of  the  life  tenant  but  was 
contingent,  not  only  as  to  the  extent  of  the  share  to  be  en- 
joyed by  those  who  survive  the  life  tenant  but  also  as  to  the 
persons  who  are  to  take  shares  in  the  remainder:  So  that  the 
remaindermen  can  not,  by  acquiring  the  existing  life  estate, 
perfect  a  corapliete  title  in  themselves.    Idem. 

Construction:  Trust  estate.  A  will  devising  all  of  testator's 
» property  to  his  widow,  to  be  used  by  her  in  the  best  manner 
for  the  benefit  of  his  children,  upon  her  death  the  remaining 
part  to  be  equally  divided  among  his  children,  and  empower- 
ing her  to  do  with  the  property  whatever  might  be  for  their 
common  interest,  created  a  trust  estate  for  the  benefit  of  the 
children,  with  no  power  of  disposition  in  the  widow  except  in 
execution  of  the  trust,  and  her  interest  in  the  estate  ceased  at 
her  death.    Van  Pappelendam,  Adm'r.  v.  Thomas,  358. 

Same.  No  particular  form  of  words  is  necessary  to  the  creation 
of  a  trust  estate;  the  fundamental  question  being  the  intent 
of  the  testator.    Idem, 

Same:  Distributive  share:  Pleadings.  The  heirs  of  a  widow 
provided  for  by  the  will  of  her  husband  can  not  insist  on  her 
having  a  distributive  share  in  the  estate,  in  the  absence  of 
pleading  and  proof  that  she  did  not  elect  to  take  under  the 
will.    Idem, 

• 

Same:  Rights  of  widow:  Distributive  share.  Under  the  Code  of 
i860,  providing  that  the  widow's  dower  could  not  be  affected 
by  the  provisions  of  her  husband's  will  if  she  relinquished  her 
rights  under  the  will,  an  entire  failure  to  make  any  objection 
to  a  provision  for  her  benefit  amounted  to  an  election  to 
accept  its  terms,  and  her  heirs  could  not  rely  on  her  having 
a  distributive  share  in  the  estate.    Idem. 

Construction:  Estate  for  life.  A  devise  of  real  and  personal 
property  to  the  wife  while  she  remained  testator's  widow  was 
in  effect  a  devise  to  the  widow  for  life  or  during  her  widow- 
hood, and  conferred  upon  her  no  estate  of  inheritance.  And  a 
further  provision  that  she  should  take  charge  of  everything 
and  use  it  to  the  best  of  her  knowledge  and  ability,  without 
bond  or  security,  did  not  have  the  effect  to  jender  the  estate 
one  in  fee  simple.    Brunk  v.  Brunk,  Adm'r.,  51. 

Same.  The  subsequent  provisions  of  the  will  devising  a  life 
estate  to  the  widow^  that  in  case  she  should  remarry  she  should 
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have  one-third  of  the  property  and  the  balance  shonld  be 
divided  among  certain  children,  she  to  have  the  use  of  the 
estate  prior  to  remarriage,  did  not  give  Her  an  absolute  power 
of  sale  but  simply  the  right  to  take  and  use  the  property^ 
which  was  consistent  with  the  life  estate  granted,  and  did  not 
convert  it  into  a  fee  simple  on  the  theory  that  there  may  not 
have  been  any  property  left  at  her  remarriage  to  be  divided. 
Idem, 

Coiti:  Apportioninent.  Parties  unsuccessfully  resisting  aa  ap- 
plication to  set  aside  the  sale  of  an  administrator  and  for  his 
removal,  can  not  complain  of  an  apportionment  of  the  costs 
and  the  taxation  of  a  portion  against  them.    Idem. 

Election  by  widow.  A  will  bequeathing  one-half  of  all  testator's 
estate  to  his  widow  in  fee  and  the  other  half  to  her  for  life, 
with  the  provision  that  whatever  remained  at  her  death  of  the 
one-half  given  her  for  life  should  go  to  the  heirs  of  the  tes- 
tator, gave  the  wife  a  life  estate  in  the  remaining  one-half  and 
left  nothing  from  which  she  could  take  a  distributive  share; 
and  she  was  required  to  elect  whether  she  would  take  under 
the  will  or  the  statute.    Mitchell  v.  Vest,  3j6. 

Same.  The  final  report  of  the  widow  as  executrix  under  the  will 
of  her  husband,  giving  her  one-half  the  estate  in  fee  and  the 
other  half  for  life,  which  showed  the  probate  of  the  will,  full 
settlement  of  the  estate,  and  that  she  was  in  possession  of  all 
the  property,  was  a  sufficient  election  to  take  under  the  will. 
Idem. 

Heirs:  Nonresident  aliens.  Nonresident  aliens  can  not  acquire 
real  property  under  a  will  devising  the  same  to  the  legal  heirs 
of  the  testator;  as  the  legal  heir  of  another  must  have  in- 
heritable blood,  and  the  statutes  of  this  state  prohibit  such 
aliens  from  taking  the  property  of  testator,  either  by  descent 
or  'devise.    Idem, 

Renudnder:  When  vested.  A  will  bequeathing  a  life  estate  to 
the  widow  and  whatever  may  remain  to  the  legal  heirs  of  the 
testator,  vests  the  remainder  in  those  heirs  qualified  to  take 
the  property  at  the  time  of  the  testator's  death;  it  is  only  the 
enjoyment  that  is  postponed.    Idem. 

Election:   Satisfaction  of  debt  to  legatee.    Under  a  will  giving 

the  widow  one-half  the  property  in  fee  and  the  remainder  for 
life,  the  interest  under  the  will  being  less  in  value  than  the 
amount  of  a  valid  mortgage  held  by  her  on  the  property,  she 
was  not  put  to  an  election;  and  as  the  will  provided  for  the 
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payment  of  all  just  debts,  the  doctrine  of  satisfaction  of  the 
mortgage  has  no  application,  as  that  question  arises  only  where 
the  legacy  is  equal  to  or  greater  than  the  debt.    Idem. 

Devise  to  widow:  Election.  A  devise  to  a  widow  is  in  the 
nature  of  an  offer  by  the  testator  in  lieu  of  her  distributive 
share  under  the  statute,  and  is  not  effectual  until  she  has 
elected  to  accept  the  devise.    Arnold  v.  Livingston,  677. 

Time  for  making  election.  The  statute  relating  to  an  election 
by  a  widow  to  accept  the  provisions  of  her  husband's  will 
made  for  her  benefit  fixes  no  time  limit  for  service  of  notice 
upon  her  by  those  interested  in  the  estate;  and  in  the  absence 
of  such  notice  she  need  not  make  her  election  within  any 
particular  time  or  in  any  particular  manner.    Idem. 

Manner  of  election:  Evidence.  Under  the  present  statute  a 
widow's  election  to  take  under  her  husband's  will  may  be  made 
at  any  time,  and  may  be  shown  by  express  words  of  election, 
or  in  any  other  manner  in  which  the  intent  to  elect  can  be 
ascertained.  Evidence  held  to  show  an  election  to  take  under 
the  will  rather  than  under  the  statute.    Idem. 

Effect  of  election.  A  widow's  election  to  take  under  her 'hus- 
band's will  is  binding  upon  her  devisees.    Idem, 

Life  estate  in  earnings.  A  will  bequeathing  a  life  estate  in  the 
income  of  corporate  stock  means  a  bequest  of  the  earnings  of 
the  stock;  the  term  income  having  the  same  significance  as 
the  term  dividend.    Lauman  v.  Foster,  275. 
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